Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


Gy--') 


I 


HARVARD  LAW  LIBRARY 


"^ 


LIBRARY 


\ 


i 


\ 


I 


f 


A  COMPLETE 


Encycloped  jj9 
Virginia   Law 

BEING 

A  CoAcise  but  Comprehensive  Alphabetical  Presentation  of 

the  Present  Common  and  Statute  Law,  Civil  and 

Criminal,  of  the  Commonwealth 


The  Monumental  Works  of  Dr.  John  B.  Minor;  the  Works, 
Brochures,  and  Notes  of  Judge  Martin  P.  BuAs  and 
Professors  Charles  A.  Graves,  William  M.  LUe,  and 
Raleigh  C.  Minor,  and  other  Treatises,  Text- 
Books,    Expositions,    and    Bepositories    of 
Virginia  Law,  Modernized  to  Date  by 
Recent  Virginia  and  other  Decis- 
ions, th«  Code  of  Virginia  1919, 
and    Subsequent    Acts    of 
the  General  Assembly  in- 
cluding Acts  1922 
WITH 
Coaplete  Praciical  R«viicd  fOlv^^S  ^'''P'*''  **  *^*  Pr«*«Bl  L>w 


ii&iii 


SAM  NrHURST 

AUTHOR  OF 


»  o{  Virsmb  LJlw,"  "kai 


for  Vuvinia 


In  Two  Voltjues 
Volione  II— H  to  Z 


Pui^sKi,  Va.,  or  Richmond,  Va. 
HuBSr  A  CoHPANT,  Law  Book  Publishers     •     . 
1922  U  "^ 


4   'M 


Copyright^  1922 

by 

Sam  N.  Hubst 


'~  \ 


Printed  and  Bound  by 

The  Williams  Printing  Company 

Richmond,  Virginia 


PREFACE 


This  is  to  introduce  to  you  the  9th  child  ( 
uxnes  and  editions,  the  24th  and  25th  or  twin  child. 

rather  large  legal  family.     Conceived  many  jea^wr^^       ^    f^^  ^^l. 
matured  and  brought  forth  with  much  meditat;s.<=^:M:x    ^^       ^\i 
pondering  in  heart,  patient  anxiety,  and  arduous       l^l^   ^^    ^w  ^ 
is  the  proudest  product  of  a  somewhat  fruitful    -f  ^a^  ^*^^^][/^  ^ 
esi)ecially  as  four  have  become  deceased  or  decr^^j^z^i^^^-w/^)    *.    m^ 
ravages  of  some  thirty  years,  and  only  two  retuaixr^      :»^     £     n  MJ 
ful  vigor— the  Form  Book  and  the  Pocket  Code^       ^i^       \1>^   '^^^ 
having  four  times,  once  every  seven  years   (in      XSj\^n  ^^v     t^' 
1913  and  1920),  been  rejuvenated  by  an  age-healixi^»   ^      /    ^f  i|  ^ 
the  fabled  fountain  of  youth.  Jl  *     /^fei  ^- 

Need  of  Thb  Work 

The  present  confused  state  of  the  conunon  and  staf;^ 
of  Virginia,  owing  to  the  absence  of  any  compreheuaiV^  ^*^ 
systematic  presentation  of  the  corpus  juris  of  Virgii^j^  ^  .^^<i 
the  days  of  John  B.  Minor,  the  famed  Blackstone  of  ^^ 
ginia,  who  some  thirty  years  ago  covered  (by  his  last  editio  ^''^ 
the  entire  field  of  legal  jurisprudence,  law  and  equity   J^-\ 
and  criminal,  in  his  four  volumes  (six  books)  of  "Instituta  >! 
and  his  briefer  work  on  "Crimes  and  Punishments," — afford 
a  sufficient  apology  for  this  undertaking,  and  makes  the  time 
opportune  indeed  for  the  realization  of  the  dream  of  our 
younger  manhood. 

While  this  brief  but  complete  "Encyclopedia  of  the  Law  of 
Virginia''  is  of  course  less  pretentious  than  Minor's  great 
monumental  work,  yet  according  to  the  measure  of  our  humbler 
^fts  we  hope  this  may  prove  our  monumental  achievement 
in  the  field  of  law-authorship,  where  we  have  labored  so  as- 
siduously for  the  past  thirty  years. 
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and  utility  to  the  profession,  like  many  subjects  in  the  first 
voliune  of  the  Code,  are  presented  very  briefly — sometimes  by 
a  mere  reference  to  them,  yet  always  noting  the  amendments 
of  the  sections  to  date.  In  treating  purely  statutory  subjects 
that  have  never  received  judicial  construction  or  text-book 
treatment,  we  have  collected  all  the  kindred  statutes,  distrib- 
uted them  under  appropriate  heads,  and  made  pertinent  ob- 
servations thereon,  so  as  to  afford  a  clear,  obvious,  and  com- 
prehensive presentation  of  the  subject,  ready  to  the  hand  of 
the  busy  practitioner. 

ComprehensiTe  Nomenclature 

Aside  from  the  usual  legal  nomenclature,  which  we  have 
used,  covering  the  whole  field  of  legal  jurisprudence,  we  have 
added  many  interesting  and  more  or  less  new  headings, 
such  as  Animals,  Fowls,  etc.;  Anti-Trust  Law;  Architect 
and  Builder;  Baggage;  Cities  and  Towns;  Delinquent  Tax 
Sales;  Employer  and  Employee  (also  embracing  the  ^^Work- 
men's Compensation  Law") ;  Fraudulent  and  Voluntary 
Conveyances;  Hotels,  etc.;  Licenses  and  License  Taxes;  Mar- 
ried Woman's  Property  and  Other  Rights;  Minors,  Infants, 
or  Children;  Real  Estate  Agent;  Taxation  and  Tax  Bill; 
Unincorporated  Associations  or  Orders;  etc.,  etc.  A  few 
times  we  have  somewhat  overstepped  the  proper  scope  of  this 
work,  but  we  will  surely  be  excused  for  giving  such  practical 
and  interesting  subjects  as  Copyrights ;  Due  Process  of  Law ; 
Interstate  Commerce  Law;  Labels  or  Prints;  Patents;  Pure 
Food  and  Drug  Laws,  and  the  like ;  and  general  utility  closely 
allied  to  the  law  compelled  us  to  include  Parlimentary 
Law.  To  make  the  work  as  complete  as  possible  we  have 
descended  even  to  the  very  minutiae  of  law.  While  we  do  not 
discuss  (either  with  or  without  the  prefix)  mosquitoes  or  fleas, 
we  do  treat  the  equally  impressive  but  more  useful  subject 
^^Bees."  And  notwithstanding  any  possible  political  ambi- 
tion, we  have,  "without  the  fear  or  favor  of  man",  actually 
treated  "Dogs" !  and  further  *to  promote  domestic  tranquility,' 
we  have  stated  the  rights  and  duties  of  "chickens"  !^-con- 
cealed,  however,  under  the  more  pacific  heading,  "Animals, 
Fowls,  etc." 
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This  Encyclopedia  contains  also,  as  stated  in  the  title, 
^complete  practical  forms,  common  law  and  statutory,  adapted 
to  the  present  law.''    These  are  given  at  the  end  of  the  several 
subjects  respectively.    These  forms  are  one  of  the  most  im- 
portant features  of  the  work,  which  embodies  not  only  the 
relevant  forms  of  "Hurst's  Forms  for  Virginia  Attorneys," 
carefuUy  adapted  to  the  present  state  of  the  law,  but  it  also 
contains  all  the  new,  rare,  and  unusual  forms  recently  collected 
by  the  author  from  the  legal  profession  and  other  sduroes, 
and  forms  specially  compiled  by  him  under  the  new  statutes 
(as,  in  case  of  attachments,  search  warrants,  etc.),  which 
were  at  first  intended  for  a  separate  publication  heretofore 
announced  as  "Hurst's  Supplementary  Forms." 

Croas-Refcrcnce  lodes 

Though  the  subjects  are  treated  alphabetically  under  the 
common  legal  headings,  yet  to  make  the  work  quickly  and 
easily  accessible,  we  have  appended  a  complete  "Cross- Refer- 
ence Index",  in  which  is  given  almost  every  subject  that  may 
occur  to  a  lawyer  or  even  a  layman,  and  which  cites  you  at 
once  to  the  heading  desired.  We  believe  the  attorney  will  by 
this  index  and  Encyclopedia  find  a  statutory  subject  quicker 
than  in  an  unduly  elaborate  but  non-subalphabetical  index. 

West  Virginia  Edition 

The  Virginia  and  West  Virginia  law,  common  and  statu- 
tory, being  practically  the  same,  this  Encyclopedia  will  prove 
almost  equally  serviceable  to  the  West  Virginia  practitioner; 
and  we,  therefore,  have  published  a  West  Virginia  edition. 

The  Author's  Valedictory 

Fully  sensible  that  this  Encyclopedia  could  have  been 
made  better  by  abler  hands,  perhaps  where  we  have  lacked  in 
superior  ability,  we  have  made  up  in  unexcelled  industry  and 
unsurpassed  experience.  With  all  its  imperfections  which  a 
critical  though  charitable  profession  may  detect,  we  are  never- 
theless absolutely  confident  this  Encyclopedia  will  prove  very 
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helpful  indeed  to  the  attorney  as  his  desk  and  court  com- 
panion in  his  every-day  practice. 

Profoundly  grately  to  the  profession  for  their  generous 
patronage  for  the  past  thirty  years,  and  pleading  for  this 
perhaps  his  last  and  proudest  production,  a  like  or  even  liker 
reception  and  appreciation—even  hoping  this  work  may  find 
an  important  and  permanent  place  among  handy  and  useful 
tools  in  the  lawyer's  workshop;  and  himibly  and  sincerely 
thanking  Almighty  God  for  this  high  privilege  of  serving 
Him  and  humanity  in  an  effort  to  present  those  ^^rules  of 
civil  conduct,  commanding  what  is  right  and  prohibiting 
what  is  wrong",  whereby  our  citizenship  may  the  better  sub- 
rait  themselves  to  "the  powers  that  be",  which  we  are  told, 
"are  ordained  of  God",--the  author  begs  in  this  last  line  to 
erect  a  stone  in  grateful  remembrance  of  a  great,  noble,  honest, 
and  honorable  profession. 
July,  1922. 

SAM  N.  HURST. 
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HABEAS  CORPUS 


§  1.  Nktnre  and  ptnpose  of  writ. — Habeas  Corpus  means, 
to  have  the  body,  and  is  a  writ  directed  to  the  person 
detaining  another  and  commanding  him  to  produce  the  body 
of  the  person  so  detained  at  a  certain  time  and  place,  with 
the  day  and  cause  of  caption  and  detention,  to  do,  submit  to, 
and  receive  whatsoever  the  court  or  judge  awarding  the  writ 
shall  consider  in  that  behalf. 

This  writ  issues  only  where  a  person  "is  detained  without 
lawful  authority"  (§  5848  of  Code).  It  is  only  an  inquiry 
into  the  legality  of  the  detention,  arising  from  want  of  au- 
thority or  jurisdiction,  void  process,  or  other  illegal  cause. 
The  writ  is  used  in  both  civil  and  criminal  cases;  in  the  former 
often  to  obtain  by  parent  or  guardian  the  custody  of  children. 
It  is  more  often  used  in  criminal  cases.  The  writ  is  not  to 
correct  errors  or  to  try  cases  on  their  merits  (however,  when 
for  children  the  right  to  the  custody  is  tried),  but  only  to 
restore  liberty  unlawfully  withheld.  On  this  writ  the  guilt 
or  innocence  of  the  party  is  not  considered,  but  only  the 
legality  of  the  imprisonment.  The  writ  lies  where  the  war- 
rant of  arrest,  commitment,  or  indictment  is  void  either  as 
to  form,  or  in  not  charging  any  offense  at  all,  or  in  being 
issued  without  authority  or  jurisdiction.  The  writ  also  lies 
where  the  imprisonment  is  based  on  an  unconstitutional  act, 
or  where  the  sentence  of  a  court  is  not  authorized  by  law,  or 
where  a  prisoner  is  denied  his  right  to  give  bail,  or  his  bail  is 
fixed  at  an  unreasonable  amount. 

The  writ  issues  by  any  circuit  or  corporation  court,  or  a 
judge  in  vacation,  to  any  person  applying  therefor  by  petition, 
"showing  by  affidavits  or  other  evidence  probable  cause  to 
believe  that  he  is  detained  without  lawful  authority*'  (Code, 
§  5848) ;  and  is  directed  to  the  person  in  whose  custody  the 
prisoner  is  detained,  and  made  returnable  as  soon  as  may 
be  before  that  court  or  judge,  or  any  other  court  or  judge 
(g  5849  of  Code).  For  further  procedure,  see  sections  3850-9 
of  the  Code. 

For  constitutional  guarantees  of  this  writ,  see  Virginia 
Constitution,  §  58,  and  U.  S.  Constitution,  Art.  I.,  g  10. 
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§  2.    Us^ul  forn^  under  ''Habeas  Corpiu''.p— 

No.  1.    PBTinoN  FOB  Writ  of  Habeas  Corpus. 

(Code,  9  5848.) 

To  the  Hon.  J.  L.  M.,  Judge  of  the  Circuit  Court  of  

County,  Virginia: 

Your  petitioner,  D.  D.,  of ,  Va.,  would  respectfully 

represent  unto  your  honor  that  he  has  been  arrested,  and  is  now  de- 
tained and  confined  in  the  county  jail  of  county,  under 

and  by  virtue  of  an  alleged  order  or  process  (state  what,  or  if  no 
process  of  commitment,  say,  without  any  process  or  order  of  law  what- 
soever). Your  petitioner  alleges  that  the  said  order  or  process  is 
void,  for  that  the  said  J.  T.,  who  issued  the  process,  was  without 
Jurisdiction  and  authority  of  law  to  do  so,  and  that  he  is  therefore 
detained  in  said  jail  without  lawful  authority. 

Your  petitioner,  therefore,  prays  that  your  honor  will  award  to 
him  the  writ  of  habeas  corpus  ad  subjiciendum,  directed  to  the  sheriff 
of  said  county,  who  by  virtue  of  his  ofllce  is  the  keeper  of  the  said 
jail,  requiring  him  to  bring  before  you  the  body  of  your  petitioner, 
together  with  the  causes  of  his  detention,  so  that  the  same  may  be 
inquired  into,  and  relief  afforded  your  petitioner  according  to  law. 

C.  D.,  by  Counsel. 

Virginia,  County  of ,  to-wlt: 

Sworn  to  by  C.  D.  before  me,  J.  T.,  a  justice  of  the  peace  for 

said  county,  this  the  day  of ,  192 — ,  In  my  county 

and  state  aforesaid. 

J.  T..  J.  P. 

No.  2.    Order  GRAjfTiNo  Writ  of  Haibbas  Corpus. 
(Idem;  2  Barton  L.  Pr.,  p.  1248.) 

On  the  petition  of  C.  D.,  stating  that  he  is  detained  (or  that 
some  one  else,  naming  him,  is  detained)  without  lawful  authority, 
and  it  being  made  to  appear  by  affidavit  (or  other  evidence)  that  there 
is  probable  cause  to  believe  that  he  is  so  detained  in  the  custody 

of  the  sheriff  of  county,  a  writ  of  habeas  corpus  ad 

subjiciendum  is  granted  him,  directed  to  the  said  sheriff,  command- 
ing him  to  have  the  body  of  the  said  C.  D.  before  this  court  (or  judge) 

at  o'clock  on  the  day  of  ,   192 — ,  at  , 

together  with  the  day  and  cause  of  his  capture  and  detention. 


Na  3.    Writ  of  Habeas  Corpus. 
(Idem,) 

To  the  sheriff  of county: 

You   are   hereby  commandied   to   produce  before   the   

court  of  ,  at  the  court-house  thereof,  at  (or  before 

the  judge  of  the court  of ,  at ),  at o'clock 

on  the day  of ,  192 — ,  the  body  of  C.  D.,  and  have  then 

and  there  tlie  cause  of  his  capture  and  detention. 

C.  C,  Clerk  (or  /.  L,  If.,  Judge). 
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No.  4.    Obdeb  Dibbctino  Discbabqe. 
(Code,  9  5853,  2  Bart  L.  Pr.,  p.  1252.) 
This  day  C.  D.  was  brought  into  court  by  the  sheriff  of 


county,  in  obedience  to  the  writ  of  habeas  corpus  awarded  on  the 

day  of ,  192 — .    And  the  said  sheriff  certified  that  the 

said  C.  D.  was  taken  into  his  custody  and  detained  by  virtue  of 
(here  recite  the  return),  and  for  no  other  cause,  which  being  con. 
sidered,  the  court  (or  judge)  is  of  opinion  that  the  said  cause 
is  illegal  and  insufficient  It  is,  therefore,  ordered  that  the  said 
C.  D.  be  discharged  from  custody. 


HEALTH 

See  Nuisance 


i  1.    Wrongs  affecting  the  health 
%  2.    Statutory  provisions 

§  1*  Wrongs  «ffectiii|$  the  |ieaItlL« — ^Wrong^  against 
one's  health,  for  which  there  may  be  an  action  for  damages, 
are  such  as  selling  one  bad  provisions  or  liquors,  or  adulter- 
ated drugs;  or  negligently  supplying  an  injurious  drug  or 
medicine  instead  of  an  innocent  one,  or  one  less  hurtful;  or  ex- 
ercising a  noisome  trade,  which  infects  the  air  in  the  neigh- 
borhood; or  unskillful  practice  by  a  physician  or  surgeon;  or 
nuisances  of  any  kind — see  Nuisance.  Where  the  injury  can- 
not be  properly  compensated  by  damages,  an  injunction  lies 
to  stop  it;  as,  where  the  erectix)n  of  a  mill-dam  which  will 
likely  generate  malaria  and  produce  disease  in  one's  family, 
or  the  stoppage  of  a  drain  or  sewer  is  likely  to  produce 
similar  results  or  typhoid  fever,  or  in  the  case  of  other  nui- 
sances— see  Nuisance, 

§-  2.  Statatory  proyisiona. — For  chapter  of  the  Code  as 
to  ''State  Board  of  Health  and  local  boards",  see  §§  1486-1514, 
and  Acts  1920,  p.  87,  amending  §  1486,  and  Acts  1918,  p. 
178,  affecting  §§  1489-90 ;  as  to  "control  of  communicable  dis- 
easesi"  see  §§  1515-54,  and  Acts  1918,  p.  446,  affecting  §  1554, 
and  Acts  1918,  p.  486  (prohibiting  public  drinking  cups) — ^see 
also.  Nuisance  and  AmmalSj  FowlSj  etc;  as  to  "hospitals",  see 
§§  1555-60;  as  to  "vital  statistics,"  see  §§  1561-84,  and  Acts 
1922,  amending  §§  1564,  1569;  as  to  "hotels,"  see  §§  1585- 
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1607  and  title  Hotels;  as  to  the  "practice  of  medicine"  see 
§§  1608-1639,  and  Acts  1920,  p.  247  amending  §  1616,  Acts 
1920,  p.  11,  amending  §  1636,  and  Acts  1922,  amending 
§  1616;  as  to  the  "practice  poropathy",  see  Acts  1918, 
p.  361 ;  as  to  "prevention  of  blindness  from  opthalmia  neona- 
torum, etc.",  see  Acts  1918,  p.  771;  as  to  the  "practice  of 
dentistry",  see  §§  1640-54,  and  Acts  1920,  p.  233,  amending 
§  1646;  as  to  "practice  of  pharmacy",  see  §§  1655-1702,  and 
Acts  1918,  p.  428,  affecting  §  1693;  as  to  "dairy  and  foOd 
conmiissioner",  see  §§  1155-1288,  and  Acts  1920,  p.  547,  amend- 
ing §§  1215-17;  as  to  "professional  nursing  of  the  sick",  see  §§ 
1703-14  and  Acts  1922,  amending  §§  1704,  1706,  1707-8,  1714; 
as  to  the  "practice  of  embalming,  and  the  transportation  and 
disposition  of  dead  bodies,"  see  §§  1715-36;  as  to  "drainage 
and  pollution  of  streams,"  see  §§  1737-96,  and  Acts  1920,  p. 
607,  amending  §§  1738,  1743,  1749-50,  1771,  1774,  1781;  as 
to  sanitary  facilities  for  employees  in  factories,  shops,  offices, 
etc.,  see  §§  1822-7;  as  to  conmiission  on  medical  education, 
see  Acts  1920,  p.  388 ;  as  to  health,  nursing,  and  physical 
education  of  school  children,  see  Acts  1920,  p.  495;  as  to 
venereal  disease,  see  Acts  1918 ,  p.  561,  and  Acts  1920, 
p.  548;  as  to  dispensary  facilities  for  the  rural  district 
by  promoting  the  tuberculosis  educational  division  of  the 
State  Board  of  Health,  see  Acts  1922,  p. — ;  as  to  accept- 
ance of  provisions  of  act  of  Congress  (Nov.  23,  1921)  "for  the 
promotion  of  the  welfare  and  hygiene  of  maternity  and  in- 
fancy, and  for  other  purposes,"  see  Acts  1922,  p. — . 
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§  1.  Homestead  exempion.—  (1)  The  Statute. — By  sec- 
tion 6631,  as  amended  by  Acts  1918,  p.  487:  "Every  house- 
holder or  head  of  a  family  residing  in  this  State  shall  be 
entitled,  in  addition  to  the  property  or  estate  which  he  is 
entitled  to  hold  exempt  from  levy,  distress,  or  garnishment 
under  section  8«50-2  (§§  6552,  6563,  and  6565,  Code  1919),  to 
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hold  exempt  from  levy,  seizure,  garnishment,  or  sale  under 
any  execution,  order,  or  process  issued  on  any  demand  for 
a  debt  or  liability  on  contract,  hereafter  contracted,  his  real 
and  personal  property,  or  either,  to  be  selected  by  him,  includ- 
ing money  and  debts  due  him,  to  the  value  of  not  exceeding 
$2,000;  provided,  that  such  exemption  shall  not  extend  to 
any  execution  order  or  other  process  issued  on  any  demand 
in  the  following  cases: 

(1)  For  the  purchase  price  of  said  property  or  any  part 
thereof.  If  the  property  purchased  and  not  paid  for  be  ex- 
changed for  or  converted  into  other  property  by  the  debtor, 
such  last  named  property  shall  not  be  exempted  from  the 
payment  of  such  unpaid  purchase  money  under  the  provisions 
of  this  section. 

(2)  For  services  rendering  by  a  laboring  person  or 
mechanic. 

(3)  For  liabilities  incurred  by  any  public  officer  or 
officer  of  a  court,  or  any  fiduciary,  or  any  attorney  at  law  for 
money  collected. 

(4)  For  a  lawful  claim  for  any  taxes,  levies  or  assess- 
ments accruing  after  the  first  day  of  June,  1866. 

('6)     For  rent. 

(6)  For  the  legal  or  taxable  fees  of  any  public  officer  or 
officer  of  a  court. 

(7)  Said  exemption  shall  not  be  claimed  or  held  in  a 
shifting  stock  of  merchandise  (and  such  stock  shall  be  con- 
sidered shifting  after  an  assignment  by  the  owner  thereof 
for  the  benefit  of  creditors  and  after  a  voluntary  or  involun- 
tary adjudication  in  bankruptcy),  or  in  any  property  the  con- 
veyance of  which  by  the  homestead  claimant  has  been  set  aside 
on  the  ground  of  fraud  or  want  of  consideration. 

But  this  act  shall  not  invalidate  any  homestead  exemption 
heretofore  claimed  under  the  provisions  of  the  former  Con- 
stitution, or  impair  in  any  manner  the  right  of  any  house- 
holder or  head  of  a  family  existing  at  the  time  that  the  present 
Constitution  went  into  effect,  to  select  the  exemption,  or  any 
part  hereof,  to  which  he  was  entitled  under  the  former  Con- 
stitution; provided,  that  such  right,  if  hereafter  exercised,  be 
not  in  conflict  with  the  exemption  set  forth  in  sections  190  and 
191  of  the  present  Constitution. 

But  no  person  who  has  selected  and  received  the  full 
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exemption  allowed  by  the  former  Constitution  shall  be  entitled 
to  select  an  additional  exemption  under  the  present  Constitu- 
tion; and  no  person  who  has  selected  and  received  part  of  the 
exemption  allowed  by  the  former  Constitution  shall  be  entitled 
to  select  an  additional  exemption  beyond  the  difference  be- 
tween the  value  of  such  part  and  a  total  valuation  of  $2,000." 
(See,  also,  Va.  Const.,  §§  190-1,  of  the  same  import.) 

(2)  'Who  may  claim  homestead  exemption;  residence, — 
Every  "householder"  or  "head  of  a  family"  (these  terms  mean- 
ing the  same  thing),  residing  in  this  State,  may  claim  the 
exemption.  The  exemption  is  designed  for  the  benefit  of 
the  family,  to  secure  the  members  thereof  against  want,  rather 
than  for  the  householder  himself,  and  so  is  not  available  to 
one  having  no  family  dependent  on  him,  nor  in  his  house 
anyone  but  servants.  The  family  need  not,  indeed,  consist 
of  wife  or  children ;  but  it  suffices  if  it  be  composed  of  persons 
(at  least  one  other)  whom  he  is  under  a  moral  obligation  to 
support.  A  mere  aggregation,  however,  of  individuals,  as  a 
fraternity,  is  not  sufficient ;  the  aggregation  must  be  a  family 
with  a  master  or  chief,  who  may  be  a  man  or  a  woman  (though 
having  a  husband  living  with  her,  imder  particular  circum- 
stances), married  or  single. 

The  householder  must  be  a  resident  of  this  State — must 
have  his  domicile  here;  if  he  changes  his  domicile  he  forfeits 
the  privilege  of  exemption,  though  mere  absences,  however 
long,  of  itself  will  not  do  so — see  Domicile, 

One  does  not  lose  his  exemption  by  ceasing  temporarily 
to  keep  house,  as,  during  the  period  of  removing  from  one 
house  to  another,  or  even  by  storing  his  furniture  and  board- 
ing. So  long  as  the  members  of  the  household  remain  to- 
gether as  a  family,  without  being  broken  up  and  incorporated 
into  other  families,  so  long  the  exemption  continues.  Indeed, 
the  exemption  is  not  lost  by  the  householder's  family  ceasing 
to  exist— see  (18),  below.  (4  Min.  Inst.  106-7;  Burks'  PL  & 
Pr.,  §§  402,  414.) 

(3)  When  exemption  may  he  set  apart. — It  may  be  set 
apart  "at  any  time  before  the  same  is  subjected  by  sale  or 
otherwise  under  judgment,  decree,  order,  execution,  or  other 
legal  process".  (Code,  §  6543,  see  124  Va.  663.)  But  it  can- 
not be  asserted  as  a  mere  claim  for  the  first  time  in  the  Court 
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of  Appeals,  after  abundant  opportunity  to  claim  has  been 
given  in  the  trial  court.     (79  Va.  19, 25, 26) . 

(4)  How  exernption  secured  and  in  what  estate. — The 
exemption  may  be  in  real  or  personal  property,  or  both,  or  in 
legal  or  equitable  estates,  and  is  secured  by  a  deed  duly  re- 
corded where  the  realty  is,  or  where  the  householder  resides, 
in  the  case  of  personalty,  declaring  his  intention  to  claim  such 
exemption,  describing  the  property  with  reasonable  certainty, 
and  giving  the  cash  valuation  of  each  tract  or  article.  And 
additional  exemptions  may  be  filed  until  the  limit  ($2,000)  is 
reached.  (Code,  §§  6531-2,  6539-40,  6547.)  But  when  once 
set  apart  in  full,  while  it  may  be  exchanged  for  another 
(§§  6536,  6546),  yet  if  he  has  squandered  one,  he  cannot  secure 
another  (76  Va.'222). 

If  partition  or  sale  is  necessary  to  ascertain  the  home- 
stead, or  make  it  available,  it  may  be  done.  (Code,  §  6534.) 
See  Partition. 

Real  estate  subject  to  encumbrances  may  be  set  apart  as 
exempt ;  if  sold  to  satisfy  the  same,  the  surplus  is  to  be  paid 
to  the  householder  and  invested  by  him  in  such  other  property 
as  he  may  select.     (Code,  §  6533.) 

(5)  How  widow  and  minor  children  may  have  it  done. 
— ^"If  the  householder  dies  without  having  set  apart  the 
exemption,  his  widow  and  minor  children  may  file  a  petition 
in  court  to  have  commissioners  appointed  to  set  it  apart,  if  it 
IS  in  real  estate,  but  if  in  personality,  his  widow  may  select  and 
set  it  apart  by  deed  as  above;  but  if  she  die  or  marry,  the 
minor  children  by  their  guardian  or  next  friend  may  have  it 
done  by  such  a  deed.  If  the  widow  receives  dower  or  jointure 
(see  Dower  and  Jointure)^  the  value  thereof  is  deducted  from 
the  exemption  she  here  claims,  but  this  shall  not  impair  the 
rights  of  the  minor  children.  (Code,  §§  6537,  6541.)  See, 
also,  (8),  below. 

Minors,  upon  their  father's  death,  become  entitled  to  claim 
a  homestead  in  his  estate,  which  cannot  be  divested  by  any 
act  of  theirs,  and  is  not  lost  by  their  removal  by  their  mother 
and  guardian  from  the  State  (116  Va.  624). 

(6)  How  excessive  homesteads  guarded, — See  Code, 
§  6545. 

(7)  How  homestead  sold  and  conveyed  or  exchanged. — 
It  may  be  sold  and  conveyed  and  the  proceeds  invested  in 
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other  property  as  a  homestead,  or  it  may  in  like  manner  be 
exchanged  for  other  property,  but  in  no  case  is  the  purchaser 
bound  to  see  to  the  application  of  the  purchase  money.  (Code, 
§§  6535,  6546.) 

(8)  How  homestead  held  after  househotder'a  death. — 
Real  estate  set  apart  as  a  homestead,  after  his  death,  is  held 
by  his  widow  and  minor  children  exempt  as  before  and  also 
from  the  debts  and  obligations  of  such  widow  and  children, 
until  her  death  or  marriage,  and,  thereafter,  by  such  minor 
children  until  they  respectively  attain  21,  or  else  marry  be- 
fore.    {Code,  §  6536.)     See,  also,  (5),  above. 

'  (9)  Fraudtdent  ex^rti/ptiona. — A  homestead  deed  exe- 
cuted as  a  part  and  in  furtherance  of  a  design  to  defraud 
creditors,  is  thereby  invalidated  (33  Grat.  153).  For  the 
facts  of  this  case,  see  opinion  or  3  Hurst's  Va.  Dig.,  pp.  757-8. 
See,  also,  (7)  of  section  1,  above. 

(10)  Exemptions  allowed  to  bankrupts. — See  Bank- 
ruptcy, section  13. 

(11)  Lien  before  becoming  a  householder. — A  lien  ac- 
quired by  judgment,  execution,  or  in  any  other  manner  than 
by  the  voluntary  act  of  the  debtor  himself  gives  away  to  his 
claim  to  homestead  exemption,  even  though  the  lien  attaches 
before  he  became  a  householder  (99  Va.  588,  overruling  83  Va. 
704). 

(12)  Exemptions  in  partnership  property. — It  would 
seem  an  exemption  may  be  claimed  in  partnership  property. 
(See  note  to  §  6531  of  Code.) 

(13)  E feet  of  vsW,  of  householder. — From  (5)  and  (8), 
above,  permitting  the  widow  and  minor  children  to  set  apart 
a  homestead,  it  is  seen  that  the  householder,  if  indebted, 
cannot  make  a  will  depriving  them  of  this  privilege.  If  he, 
being  indebted,  has  set  apart  a  homestead  in  his  life-time,  he 
cannot  by  will  deprive  his  widow  and  minor  children  of  the 
benefit  thereof,  for  it  is  expressly  otherwise  provided — see  (8), 
above.     (Burks'  PI.  A  Pr.,  §  408.) 

(14)  Double  exemptions. — Though  a  householder  may 
hold  two  or  more  exemptions  if  they  do  not  aggregate  over 
{2,000,  it  is  doubtful  if  a  widow  while  enjoying  a  homestead 
set  apart  by  her  husband  can  also  claim  a  homestead  in  her 
property.     (Burks'  PI.  4  Pr.,  §  408.) 

(15)  Increase   and  improvements   of   homestead, — The 


894  HOMESTEAD    AND   OTHER   EXEMPTIONS 

homestead,  if  not  exceeding  $2,000  when  set  apart,  is  not 
affected  by  any  increase  afterwards,  except  permanent  im- 
provements upon  real  estate  from  means  derived  from  another 
source  (Code,  §  6544) ;  and  crops  raised  thereon,  while  they 
remain  such  are  likewise  exempt  from  levy  and  sale  (111  Va. 
707).  How  about  the  increase  of  personal  estate,  as,  calves 
colts,  lambs,  etc.? 

(16)  Under  wfuU  circumstcmces  homestead  cannot  be 
claimed. — ^For  the  different  cases  enumerated  in  the  statute, 
see  section  1,  above,  as  to  which,  we  make  the  following  ob- 
servations: (a)  As  to  the  "purchase  price,"  where  goods  paid 
and  unpaid  for  are  intermingled,  the  burden  is  on  the  debtor 
to  identify  and  show  what  have  been  paid  for  (33  Grat.  158; 
103  Fed.  68;  108  Va.  197;  6  Va.  Law  Reg.  301).  (b)  As  to 
"services  rendered  by  a  laboring  person  or  mechanic",  a 
"laboring  man,"  by  statute  (§  6566),  includes  "all  household- 
ers who  receive  wages  for  their  services."  Before  this  statute 
a  mail  carrier  was  held  to  be  a  laboring  person  (90  Va.  936). 

(c)  As  to  "liabilities  incurred  by  a  public  oflBcer",  etc.,  this 
embraces  a  collector  of  taxes  and  his  sureties  (29  Grat.  683). 

(d)  As  to  "shifting  stock  of  merchandise",  it  ceases  to  be 
such  upon  the  death  of  the  householder  or  his  bankruptcy  (116 
Va.  624;  103  Fed.  68).  (e)  As  to  "fines",  "costs",  or  *torts" 
(or  wrongs),  the  exemption  cannot  be  claimed  against  them, 
for  neither  is  a  "demand  contracted";  not  even  against  a 
claim  for  a  breach  of  promise  to  marry,  the  court  looking  to 
the  substance  of  the  transaction  and  not  to  the  form  of  action. 
(4  Min.  Inst.  1004;  Burks'  PL  &  Pr.,  §  405;  107  Va.  802.) 
(f)  As  against  "heirs",  the  widow  cannot  claim  a  home- 
stead but  only  as  against  the  husband's  creditors,  i.  e.,  where 
he  leaves  debts  or  liabilities  on  contract ;  and  where  there  are 
no  minor  children,  she  cannot  claim  the  exemption  against 
the  adult  children.  And  where  a  husband  sets  apart  a  home- 
stead in  his  lifetime  and  dies,  owing  debts,  and  leaving  a 
widow  but  no  minor  children,  the  widow  can  continue  to  hold 
the  homestead  during  her  life  or  widowhood,  and  cannot  be 
deprived  thereof  by  the  payment  of  his  debts  by  his  adult 
heirs;  and  perhaps  the  same  would  be  true  even  if  the  home- 
stead was  claimed  by  the  widow  after  the  debts  were  paid. 
(Burks'  PL  &  Pr.,  §  405;  101  Va.  230.) 

(17)  Waiver  of  exemption. — The  statute  (§  6548)  pro- 
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Tides  that  the  homestead  may  be  waived  in  any  instrument, 
whether  the  property  has  already  been  set  apart  or  not,  in 
the  following  or  equivalent  words:  "I  (or  we)  waive  the 
benefit  of  my  (or  our)  exemption  as  to  this  obligation."  The 
waiver  is  also  by  a  deed  of  trust  or  mortgage  or  other  con- 
veyance— see  (7),  above. 

And  by  section  6551,  judgments  or  decrees,  should  say 
'hipon  an  instrument  waiving  the  homestead'^  or  *hipon  a 
claim  against  which  the  homestead  cannot  be  demanded,'^  ac- 
cording to  the  fact,  and  the  same  should  be  endorsed  on  the 
execution;  but  silence  in  this  respect  raises  no  presumption 
of  non- waiver,  etc.;  though  otherwise,  if  the  fact  is  not  ap- 
parent from  the  face  of  the  pleadings  or  the  declaration. 
(Should  not  the  reference  in  this  section  be  not  to  the  "pre- 
ceding section",  but  to  section  6548  ? ) 

The  waiver  in  the  body  of  a  non-negotiable  note  does  not 
waive  as  against  the  implied  obligation  of  the  assignor  to  the 
assignee,  though  the  note  says  '^he  drawers  and  endorsers  each 
hereby  waive,"  etc.     (93  Va.  584). 

Waiver  creditors  cannot  subject  exempted  property  in  a 
bankruptcy  court,  but  must  resort  to  the  State  court  (117  Va. 
642;  190  U.  S.  294). 

It  is  not  certain  that  a  partner  may  waive  the  exemption 
for  each  member  of  the  firm.     (Burks'  PI.  &  Pr.,  §  406.) 

(18)  How  claims  enfotced  in  case  of  exemptions, — 
Other  estate  in  the  county  or  city  must  be  first  exhausted, 
and  "if  a  debtor  die  leaving  unsecured  debts  which  stand  on 
the  same  footing,  but  as  to  some  of  which  the  homestead  is 
waived  and  as  to  others  not,  his  property  not  embraced  in 
the  homestead  shall  be  first  applied  ratably  to  all  debts  of 
the  same  cla^,  and  if  it  be  not  sufficient  to  pay  them  all  in  full, 
then  the  creditors  holding  a  waiver  of  the  homestead  exemp- 
tion may  resort  to  the  property  set  apart  as  a  homestead  for 
the  payment  of  the  balance  of  their  debts." 

One  holding  a  first  lien  with  no  waiver  may  be  paid  ahead 
of  other  lien  holders  who  have  waivers  or  whose  claims  are 
not  subject  to  exemptions,  but  whose  claims  exceed  the  whole 
value  of  the  land  (93  Va.  695). 

(19)  Homestead  may  he  claimed  in  amount  due  by 
garnishee  in  attachment. — The  amount  found  due  by  a  gar- 
nishee in  attachment,  or  the  personal  property  in  his  posses- 
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sion,  may  be  claimed  by  the  defendant,  if  a  householder,  as 
exempt  from  such  garnishment.  (Code,  §  6398). 

(20)  Cessation  of  homestead. — ^When  the  party  ceases  to 
be  a  householder  or  removes  from  the  State  (see  Domicile  arid 
Residence)^  his  homestead  exemption  ceases;  and  upon  his 
death  leaving  neither  wife  nor  minor  children,  or  upon  her 
death  or  marriage,  or  upon  the  youngest  minor  attaining  21 
or  all  marrying  before,  the  exemption  shall  cease;  and  the 
property  passes  as  other  estate  according  to  the  law  of  de- 
scents and  distributions,  or  as  may  be  willed  or  bequeathed  by 
him,  subject  to  his  debts;  but  the  lien  of  a  judgment  or  de- 
cree, upon  a  demand  not  superior  to  the  homestead,  'attaches 
in  the  order  of  their  priority,  respectively,  "to  such  only  of  his 
real  estate  as  he  may  be  possessed  of  or  entitled  to  at  the 
time  the  exemption  ceases.  (Code,  §  6550.)  The  householder 
is  thus  left  at  liberty,  while  the  exemption  continues,  to  con- 
vey the  exempted  real  estate  free  from  all  such  liens,  making 
the  purchaser  a  good  title.     (Burks'  PI.  &  Pr.,  §  414.) 

Notwithstanding  this  statute,  imder  the  Constitution 
(§  192)  the  homestead  does  not  cease,  though  the  householder 
afterwards  ceases  to  be  such,  as,  by  the  death  of  the  other 
members  of  the  family,  or  otherwise  (87  Va.  513). 

(21)  Lwdtatum  runs  during  life  of  exemption, — There 
is  no  deduction  from  the  period  of  limitation  on  the  enforce- 
ment of  a  judgment.  The  statute  fixing  such  limitation  con- 
tains no  such  exception  (104  Va.  700). 

(22)  Injunction  to  restrain  sale  of  exempted  property. — 
An  injunction  lies  to  restrain  the  sale  of  any  property  exempt 
under  this  chapter  or  title,  and  to  prevent  the  wages  of  a 
laboring  man  (see  section  3,  below)  being  gamishoed,  or  other- 
wise collected  by  an  execution-creditor  (Code,  §  6565). 

§  2.  Poor  debtoi^a  exemption — (1)  The  statute. — ^By 
section  6552  of  the  Code:  ^'In  addition  to  the  estate,  not  ex- 
ceeding in  value  $2,000,  which  every  householder  residing  in 
this  State  ^all  be  entitled  to  hold  exempt,  as  provided  in  the 
preceding  sections  of  this  chapter  (the  ^^homestead''  exemp- 
tions), he  shall  also  be  entitled  to  hold  exempt  from  levy  or 
distress  the  following  articles,  or  so  much  or  so  many  thereof 
as  he  may  have,  to  be  selected  by  him  or  his  agents,  except 
that  the  live  stock  so  exempted  under  this  and  the  following 
sections  of  this  chapter  shall  not  be  exempt  from  any  levy  or 
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distress  made  under  the  provisions  of  chapter  137  of  this 
Ck>de  (as  to  'enclosures  and  trespass') : 

(1)  The  famUy  Bible. 

(2)  Family  pictures,  school  books,  and  library  for  the 
use  of  the  family,  not  exceeding  $100  in  value. 

(3)  A  seat  or  pew  in  any  house  or  place  of  public  wor- 
ship. .       '        f      ^ 

(4)  A  lot  in  a  burial  ground. 

(5)  AU  necessary  wearing  apparel  of  the  debtor  and  his 
family;  all  beds,  bedsteads,  and  bedding  necessary  for  the  use 
of  such  family;  and  all  stoves  and  appendages  put  up  and 
kept  for  the  necessary  use  of  the  family,  not  exceeding  three. 

(6)  One  cow  and  her  calf  till  one  year  old,  one  horse, 
six  chairs,  six  plates,  one  table,  six  knives,  six  foi^s,  one 
dozen  spoons,  two  dishes,  two  basins,  one  pot,  one  oven,  six 
pieces  of  wooden  or  earthenware,  one  loom  and  its  appurte- 
nances, one  safe  or  press,  one  spinning  wheel,  one  pair  of  cards, 
one  axe,  two  hoes;  fifty  bushels  of  shelled  corn,  or,  in  lieu 
thereof  twenty-five  bushels  of  rye  or  buckwheat;  five  bushels 
of  wheat,  or  one  barrel  of  flour;  twenty  bushels  of  potatoes, 
two  hundred  pounds  of  bacon  or  pork,  three  hogs,  fowls  not 
exceeding  in  value  $10,  $10  in  value  of  forage  or  hay,  one  cook- 
ing stove  and  utensils  for  cooking  therewith,  one  sewing 
machine,  and  in  the  case  of  a  mechanic  the  tools  and  utensils 
of  his  trade,  not  exceeding  $100  in  value,  and  in  case  of  an 
oysterman  or  fisherman,  his  boat  and  tackle,  not  exceeding 
$200  in  value;  if  the  boat  and  tackle  exceed  $200  in  value  the 
same  shall  be  sold,  and  out  of  the  proceeds  the  oysterman  or 
fisherman  shall  first  receive  $200  in  lieu  of  such  boat  and 
tackle."  And  where  the  householder  is  engaged  in  farming, 
section  6553  provides  additional  articles,  as  follows:  ''If  the 
householder  be  at  the  time  actually  engaged  in  the  business  of 
agriculture,  there  shall  also  be  exempt  from  such  levy  or  dis- 
tress, while  he  is  so  engaged,  to  be  selected  by  him  or  his  agent, 
the  following  articles,  or  so  many  thereof  as  he  may  have,  to- 
wit:  one  yoke  of  oxen,  or  a  pair  of  horses  or  mules  in  lieu 
thereof  (unless  he  selects  or  has  selected  a  horse  or  mule  under 
the  preceding  section,  in  which  case  he  shall  be  entitled  to 
select  under  this  section  only  one),  with  the  necessary  gearing, 
one  wagon  or  cart,  two  plows,  one  drag,  one  harvest  cradle, 
one  pitchfork,  one  rake,  and  two  iron  wedges." 
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(2)  Need  not  be  set  apart  in  vmting. — ^This  exemption 
need  not  be  set  apart  in  writing,  but  they  are  only  to  be 
selected  by  the  householder  or  his  agent,  when  occasion  may 
arise,  out  of  such  goods  as  he  may  then  have.  The  right  to 
the  exemption  is  never  dimished  by  consumption,  death  of  an 
exempted  animal,  or  otherwise. 

(8)  Who  is  a  '"'householder^^'  residence, — See  section  1, 
(2),  above. 

(4)  Exemption  not  applicable  to  taxes^  levies^  purcha^se 
pricCy  or  trespass  by  animals. — Neither  the  poor  debtor's  ex- 
emption, nor  that  of  a  ^4aboring  man"  (see  section  3,  below), 
nor  that  of  widow,  minor  children,  or  unmarried  daughters 
(see  section  4,  (2)  below),  extends  to  distress  for  taxes  or 
levies,  nor  to  levy  or  distress  for  the  purchase  price  of  the 
article,  or  for  fines  and  damages  or  either  arising  from  tres- 
pass by  animals  under  section  3541  of  the  Code,  as  to  such 
animals  so  trespassing — see  Anim^^  Fowls^  etc.  (Code, 
8  6563.) 

(5)  Deed  of  trust  or  other  lien  given  on  poor  debtor*s 
exemption  under  §  6552  is  void. — Every  deed  of  trust,  mort- 
gage, or  other  writing,  or  pledge  made  by  a  householder  to 
give  a  lien  on  property  exempt  from  distress  or  levy  under 
section  6552  (see  (1),  above)  shall  be  void  as  to  such  prop- 
erty". (Code,  §  6564.)  Observe  this  does  not  apply  to  §  6553 
(see  (1),  above). 

(6)  No  waiver  of  poor  debtor^s  or  laboring  ToarCs  exemp- 
tion.— ^The  statute  as  to  the  waiver  of  homestead  exemptions, 
expressly  excepts  sections  6552-3  ("poor  debtor's  exemption"), 
and  section  6555  ("laboring  man's  exemption").  If  the  house- 
holder fails  to  claim  his  exemptions,  and  permits  his  property 
to  be  sold  under  an  execution,  he  would  probably  not  be  al- 
lowed to  claim  the  property  as  against  a  bona  fide  purchaser ; 
but  otherwise  if  a  poor  debtor's  property,  embraced  in  section 
6552  (see  (1),  above)  be  sold  under  a  deed  of  trust,  etc.,  (see 

(5),  above),  such  lien  being  expressly  declared  to  be  void. 

(Burks'  PL  &  Pr.,  §  415.) 

(7)  Injunction  to  stop  sale  of  exempt  property. — See 
section  1,  (i^),  above. 

(8)  On  householder's  death  exemption  in  §  6552  vests 
absolutely  in  widow^  minor  children^  <md  umnarried  daugh- 
ters.— See  section  4,  (2),  below. 
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§  3.    Uborfns  mu's  «»n4>tuin.— (1)     Th«  sea.<Hite._ 

"Wages  owing  to  a  laboring  man  being  a  liousehol<3^^,  iioj 
exceediug  $60  per  mooth,  shall  also  be  exempt  from  d-i^r^ 
lev;  or  garnishment."     (Code,  g  6555.) 

(2)  Who  is  "laiorinff  mtm." — The  term  includoa  w^jj 
householders  who  receive  wages  for  their  services"  (^Ootj^ 
§  6566),  and  embraces  a  mail  carrier  (90  Va.  936).  ' 

(3)  How  wages  declared  exempt. — By  section  6556,  in. 
sorted  by  the  Bevisors  of  Code  1919:  "If  summons  in  ^r- 
nishment  to  enforce  an  execution  issued  on  a  judgment  ob- 
tained against  a  laboring  man  who  is  a  householder,  be  served 
on  any  employer  of  such  householder,  the  execution  debtor 
may,  after  five  days'  written  notice  to  the  execution  creditor 
and  to  the  employer,  apply  to  the  justice  issuing  such  execu- 
tion, or  to  the  court,  or  judge  thereof  in  vacation,  from  whose 
clerk's  office  such  execution  issued,  as  the  case  may  be,  to  have 
so  much  of  the  wages  of  said  execution  debtor  as  does  not 
exceed  fifty  dollars  per  month  declared  to  be  exempt  from 
the  execution.  Such  application  shall  be  informally  heard 
forthwith,  and  if  it  shall  appear  that  the  wages,  or  any  part 
thereof,  are  exempt,  such  court,  judge,  or  justice  shall  declare 
that  the  amount  of  wages  so  found  to  be  exempt  is  not  subject 
to  the  execution.  The  remedy  given  in  this  section  shall  be 
available  to  the  execution  debtor  if  no  summons  in  garnish- 
ment be  served,  but  notice  of  the  outstanding  execution  is 
otherwise  received  by  the  employer." 

(4)  Protection  against  garnishment  out  of  VirgtTiia. — 
The  wages  of  a  laboring  man  are  protected  against  as- 
signment of  claims  against  him  and  gamisbeeing  thereon  or 
attaching  his  effects  out  of  the  State,  under  a  penalty  of  a  fine 
of  $10  to  $100,  and  re-payment  to  the  debtor  of  the  full  amount 
he  has  been  garnish^  or  attached,  with  interest  and  costs. 
(Code,  §  6657.) 

(5)  Injunction  to  atop  garrUshmeni  of  wages. — See  sec- 
tion 1,  (22),  above. 

§  4.  Other  cxemptioiu. —  (1)  Necessary  food  for  family 
upon  one^s  death. — By  section  6564  of  the  Code:  "The  dead 
victuals  (or  as  much  thereof  as  may  be  necessary)  which,  at 
the  death  of  any  person,  Eliall  have  been  laid  in  for  consump- 
tion in  his  family,  shall  remain  for  the  use  of  such  family, 
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and  lodged  for  pay.  (Code,  §  1585;  Acts  1919,  p.  152  or 
Pollard's  Code  Biennial  1920,  p.  343,  §  92 J4.) 

§  2.  ObKgation  of  kotel-keepera  to  take  gvMta. — An 
inn-keeper  is  bound  by  the  common  law  to  take  in  all  travelers 
and  wayfarers,  and  to  entertain  them  for  a  reasonable  com- 
pensation,  if  he  has  room,  unless  they  be  disorderly,  or  come 
with  some  evil  intent;  and  for  refusal  without  sufficient  reason, 
not  only  an  action  but  an  indictment  lies.     (3  Min.  Inst.  290.) 

§  31  General  Matntory  requireiiieatB  ae  to  faoteli. — 
Charges  are  to  be  posted,  fire  escapes  and  extinguishers  and 
escape  from  inside  court  or  light — well  provided — Code,  §§ 
1586-8,  as  amended  by  Acts  1922;  hotels  are  to  be  inspected 
by  state  authority,  and  are  required  to  comply  with  certain 
inspection  and  sanitary  laws  §§  1589-1601  and  Acts  1922, 
amending  §§  1589-90, 1592-3, 1595,  and  repealing  §  1591.  Signs 
posted  as  to  oleomargarine,  process  or  renovated  butter,  sold  or 
served — §§  1199;  and  warnings  and  directions  as  to  use  of  gas 
posted— §  1607. 

§  4w  Duties  of  kotel  keepen;  liability. — (1)  General 
duties^  and  limit  of  liability. — By  section  1602  of  the  Code, 
they  are  bound  to  "due  care  and  diligence  in  providing  hon- 
est servants  and  employees,  and  to  take  every  reasonable  pre- 
caution to  protect  the  person  and  property  of  their  guests  and 
boarders,"  but  no  hotel-keeper  '^shall  be  held  liable  in  a 
greater  sum  than  $300,  for  the  loss  of  any  wearing  apparel, 
baggage  or  other  property  not  hereinafter  mentioned,  belong- 
ing either  to  a  guest  or  boarder,  when  such  loss  takes  place 
from  the  room  or  rooms  occupied  by  said  guest  or  boarder, 
and  no  keeper  of  a  hotel,  inn  or  ordinary  shall  be  held  liable 
for  any  loss  by  any  guest  or  boarder  of  jewelry,  money  or 
other  valuables  of  like  nature  belonging  to  any  guest  or 
boarder  if  such  keeper  shall  have  posted  in  the  room  or 
rooms  occupied  by  guests  or  boarders  in  a  conspicuous  place, 
and  in  the  oftice  of  such  hotel,  inn  or  ordinary  a  notice 
stating  that  jewelry,  money  and  other  valuables  of  like 
nature  must  be  deposited  in  the  office  of  such  hotel,  inn 
or  ordinary  unless  such  loss  shall  take  place  from  such  office 
after  such  deposit  is  made."  The  hotel-keeper  "shall  not  be 
obliged  to  receive  from  any  one  guest  for  deposit  in  such  office, 
any  property  hereinbefore  described,  exceeding  a  total  value 
of  $500." 


(2)  LiahUUy  where  gueat  fails  to  lock  or  bolt  door,  etc. 
_6at  br  eedii^  1^03  such  hotel-keeper  is  not  liable  where  the 
gaest  fails  to  lock  or  bolt  the  doors,  or  to  fasten  the  transoms, 
for  snr  i"^  (other  than  through  servants),  where  suitable 
locks,  bolts,  etc.,  have  been  provided,  and  notice  to  lock,  etc.. 
Jus  been  con^icuously  posted  in  the  rooms. 

(3)  Liability  in  case  of  fire  or  overwhelming  disatter. — 
Br  section  I6M,  in  the  case  of  loss  by  fire  or  overwhelming 
disaster,  the  hotel-keeper  is  answerable  to  his  guests  "for  or- 
diiuiy  anil  reasonable  care  in  the  custody  of  their  baggage  or 
otier  property",  but  no  single  liability  is  to  exceed  $250,  unless 
it  clearly  appears  the  Gre  or  disaster  was  caused  by  hia  or  her 
seirant's  act,  negligence  or  default. 

(4)  Liability  for  baggage,  hate,  umbrellas,  etc.,  not  in 
actttal  custody  of  proprietor  or  employee. — By  section  1605,  no 
liability  attaches  to  a  hotel-keeper  for  the  baggage,  hats, 
umbrellas,  coats,  or  other  wearing  apparel  of  a  guest  until 
the  same  is  placed  in  the  actual  custody  of  the  proprietor  or 
an  employee  of  the  hotel;  and  the  mere  depositing  the  same 
inside  the  hotel  is  not  sufficient  until  taken  in  charge  or  the 
same  is  properly  placed  in  the  guest's  room. 

(5)  Limitation  to  ruits. — Action  or  suit  must  be  brought 
within  one  year  (Code,  §  1606). 

§  5.  "Boatinc^  bcMrd  bills,  and  paniahmetit — By  sec- 
tion 4464  of  the  Code :  "Whoever  puts  up  at  a  hotel  or  board- 
ing-house and  without  having  an  express  agreement  for  credit 
procures  food,  entertainment,  or  accommodation  without  pay- 
ing therefor  and  with  intent  to  cheat  or  defraud  the  owner  or 
keeper  of  such  hotel  or  boarding-house  out  of  the  pay  for  the 
same;  or  with  intent  to  cheat  or  defraud  such  owner  or 
keeper  out  of  the  pay  therefor  obtains  credit  at  a  hotel  or 
boarding-house  for  such  food,  entertainment,  or  accommoda- 
tion by  means  of  any  false  show  of  baggage  or  effects  brought 
thereto;  or  with  such  intent  obtains  credit  at  a  hotel  or  board- 
ing-house for  such  food,  entertainment,  or  accommodation 
through  any  misrepresenation  or  false  statement;  or  with 
such  intent  removes  or  causes  to  be  removed  any  baggage  or 
effects  from  a  hotel  or  boarding-house,  while  there  is  a  lien 
existing  thereon  for  the  proper  charges  due  from  him  for 
fare  and  board  furnished  therein,  shall  be  punished  by  im- 
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prisoninent  not  exceeding  three  months  or  by  fine  not  exceed- 
ing $50." 

§  6.  Lien  of  hotel-keepers,  etc^  and  enforcemmt  of 
same. — See  Lieiis  of  Mechanics  and  Others^  sections  20  and  23. 

§  7*  License  tax  of  hotel-keeper. — ^A  hotel-keeper  (see 
section  1,  above)  must  pay  an  annual  license  tax  of  $2  for  each 
bedroom  and  $1  for  each  bathroom ;  but  hotels  at  summer  and 
health  resorts,  keeping  open  not  over  4  months  in  the  year, 
pay  only  one-half  the  above  amounts  (Acts  1919,  p.  152; 
Pollard's  Code  Biennial  1920,  p.  343,  §  92>4). 
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See  Burglary 

\  1.    The  statutes 

(1)  Entering  dwelUng-house  or  other  house,  vessel,  or  car 
in  the  night  or,  etc.,  with  intent  to  commit  murder, 
rape,  or  robbery;    how  punished 

(2)  Sam^  act,  with  intent  to  commit  larceny;  how  pun- 
ished 

S  2.    Remarks  upon  the  above  statutes 

9  8.    House-breaking  and  larceny  may  be  joined 

9  4.    Form    of    "description"    In    warrant   or    indictment 

§  1.    The  statutes* — 

(1)  Entering  dxoelling-house  or  other  hou%e^  vessel^  or 
car  in  the  night  or,  etc.,  with  intent  to  couunit  murder,  rape, 
or  robbery;  how  punished. — "If  any  person  in  the  night  enter 
without  breaking  or  in  the  day-time  break  and  enter  a  dwell- 
ing-house or  an  out-house  adjoining  thereto  and  occupied  there- 
with or  in  the  night-time  enter  without  breaking  or  break 
and  enter  either  in  the  day-time  or  night-time  any  office,  shop, 
store-house,  warehouse,  banking-house,  or  other  house,  or  any 
ship  or  vessel  or  river  craft  or  any  railroad  car  with  intent 
to  commit  murder,  rape,  or  robbery,  he  shall  be  confined  in 
the  penitentiary  not  less  than  3  nor  more  than  15  years." 
(Code,  §  4438.) 

(2)  Same  act,  with  httent  to  commit  larceny;  how  pun- 
ished; robbing  bank,  how  punished. — "If  any  person  do  any 
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of  the  acts  mentioned  in  the  preceding  section,     with  intent 
to  commit  larceny,  or  any  felony  other  than  murder,  rape   or 
robbery,  he  shall  be  confined  in  the  penitentiary  myt  less  than 
one  nor  more  than  ten  years,  or,  in  the  discretioii  oi  the  jury 
confined  in  jail  not  exceeding  12  months,  and  fined  not  exceed  * 
ing  $500.    If  any  person,  armed  with  a  deadly  weapon,  shall 
enter  any  banking  house  in  the  day-time  or  in  the  ^ight-tim 
with  intent  to  conunit  larceny  of  money,  bonds,    notes 
other  evidence  of  debt  therein,  he  shall  be  punished   M^if}, 
death,  or,  in  the  discretion  of  the  jury,  by  confinement  ixx  ^l 
penitentiary  not  less  than  5  nor  more  than  18  years."  (Code 
§  4439,  as  amended  by  Acts  1922.) 

§  2.  Renuurks  upon  the  above  statutes* — ^This  statute  is 
designed,  very  prudently,  to  supplement  the  common  law  in 
that  comparatively  numerous  class  of  cases  where  the  act  does 
not  amount  to  burglary,  yet  is  committed  in  reference  to  a 
dwelling  or  other  house,  &c.  Thus,  in  burglary  there  must 
be  a  breaking  as  well  as  an  entering  into  a  dwelling-house  in 
the  night-time  with  intent  to  commit  a  felony  or  larceny 
therein;  and  should  any  one  of  these  constituents  be  lacking, 
burglary  fails,  for  all  must  concur  to  make  this  offense. 
Burglary,  therefore,  embraces  none  of  the  following  cases 
provided  for  by  the  foregoing  statutes  : 

(1)  As  to  dweUing-houses — (1)  The  entering,  without 
breaking,  a  dwelling-house,  or  an  out-house  adjoining  thereto 
and  occupied  therewith,"  in  the  night-time,  with  intent  to 
commit  felony  or  larceny;  (2)  the  breaking  and  entering- 
such  house  in  the  day-time,  with  the  like  intent. 

(2)  As  to  other  houses^  etc, — (1)  The  entering,  without 
breaking,  ^any  office,  shop,  storehouse,  warehouse,  bankings 
house,  or  other  house,  or  any  ship,  or  vessel,  or  river  craft,  or 
any  railroad  car"  in  the  night-time,  with  intent  to  commit 
felony  or  larceny  therein;  (2)  The  breaking  and  entering" 
any  of  them  at  any  time,  whether  night  or  day,  with  the  like 
intent  (H's  G.  A  M.,  p.  178). 

As  to  breaking  and  entering,  night-time,  intent,  and 
ownership  of  the  house,  the  law  is  the  same  as  in  case  of 
burglary.    See  Burglary. 

Exclusive  possession  of  goods  recently  stolen  is  not  prima 
facie  evidence  of  house-breaking    (98  Va.  749).    See,  also 
Burglary, 
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§  3.    Hoase-breaking  and  larceny  may  be  joinedL — ^As 

in  the  analogous  case  of  burglary,  larceny  may  be  and  usually 
is,  joined  to  house-breaking,  &c.,  and  if  the  actual  larceny  be 
properly  stated,  there  may  be  an  acquittal  of  one  and  cbn- 
viction  of  the  other.  There  may  also  be  a  conviction  of  house- 
breaking under  an  indictment  for  burglary.  (H^s  G.  &  M.,  p. 
174.) 

§  4    Form  of  ''description'*  in  warrant  or  indictment — 

No.  1.    Entesino,  without  Breaking,  in  the  Night,   a   Dwelling- 
House,  WITH  Intent  to  Ck)MMiT  Murdeb,  Rape,  Robbebt,  ob  ant 

OTHEB  FELONT. 

(Code,  §  4438.) 

Description  : 
"feloniously  did  enter  without  breaking,  in  the  night-time  of  that 
day,  the  dwelling-house  of  the  said  A.  B.,  with  intent  in  the  said 
dwelling-house,  then  and  there  feloniously  to  kill  and  murder  the  said 
A.  B." 

If  the  intent  be  to  commit  rape,  instead  of  saying  "to  kill  and 
murder  the  said  A.  B.,"  say  "to  ravish  and  carnally  know  her,  the 
said  A.  B.,  by  force  and  against  her  will";  if  it  be  robbery,  say  "to 
rob  the  said  A.  B.";  or.  If  it  be  abduction,  malicious  maiming,  or 
some  other  felony,  describe  it  with  legal  accuracy. 

The  above  form  will  suffice  even  though  the  felony  be  actually 
oommited;  but  in  that  event,  if  the  felony  be  a  capital  one,  it  were 
better  to  proceed  for  such  felony  itself. 


Na  2.  Bbeaking  and  Entering,  in  the  Dat-Time,  a  Dwelling-Housb, 
WITH  Intent  to  Commit  Murder,  Rape,  Robbery,  or  ant  other 
Felony. 

{Idem.) 

Description  : 
"feloiniously  did  break  and  enter,  in  the  day-time  of  that  day,  the 
dwelling-house  of  the  said  A.  B.,  with  intent,  in  the  said  dwelling- 
house,  then  and  there  feloniously  to  kill  and  murder  the  said  A.  B.*^ 
As  to  other  felonies,  see  the  two  notes  under  the  next  preced- 
ing form,  which  notes  are  equally  applicable  to  this   form. 


No.  3.  Entering,  without  Breaking,  in  the  Night,  a  Dwelling-House, 
with  Intent  to  Commit  Larceny;  or,  Breaking  and  Enter- 
ing the  Same,  in  the  Day-Tjmk,  with  tiik  like  Intent. 

{Idem;  §  4439.) 

Description: 
"feloniously   did    enter,    without    breakings    in    the    night-time    (or, 
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feUmiously  did  break  and  enter  in  the  day-time)   of  that    d 
dwelling-house  of  the  Bald  A.  B.,  with  intent  the  goods  and 
of  the  said  A.  B.,  in  the  said  dwelling-house,  then  and  the 
ously  to  steal,  take,  and  carry  away    [and   one  coat  of  tli^ 

of dollars,  of  the  goods  and  chattels  of  the  said  A.  B.,      :t 

said  dwelling-house  then  being,  feloniously  did  steal,  take,  and 
away]." 

If  the  larceny  be  actually  committed,  supply  the  words     f  z 
brackets,   so  that   if   the   proof   should   fail   to   sustain    the 
offense,  there  may  be  a  conviction  for  the  larceny. 


^the 
ttelB 

■^  the 


*4e 


No.  4.    Entebu^o,   wtthout  Bbrakino,   in  the  Night,  an  Otithoxj^^ 
Adjoining  to  and  Occupied  with  a   Dwelung-Hoitsb  wtt^   Xn^ 
TKsrr  TO  Commit    Labcent;    ob    Bbeaking   and   Entebino    exic^ 
Outhouse  in  the  Day-Time  with  the  Like  Intent. 

(Idem,) 

Description  : 

"feloniously  did  enter  without  breaking,  in  the  night-time  (or,  felonir 
ausly  did  break  and  enter  in  the  day-time)  of  that  day,  a  certain 
outhouse,  the  property  of  the  said  A.  B.,  adjoining  to  and  occupied 
with  the  dwelling-house  of  the  said  A.  B.,  with  intent  the  goods  and 
chattels  of  the  said  A.  B.,  in  the  said  outhouse,  then  and  there  feloni- 
ously to  steal,  take,  and  carry  away,  and  two  bushels  of  wheat,  of  the 

▼alue  of dollars,  of  the  goods  and  chattels  of  the  said  A.  B., 

in  the  said  outhouse  then  being,  feloniously  did  steal,  take,  and  carry 
away." 

Larceny  is  Joined  in  this  form,  and  a  conviction  may  be  had 
for  either  offence. 


No.   5.      EiNTEBINO,    without   BREAKING,    IN    THE   NiGHT-TlME,   AN    OFFICE, 

A  Shop,  Stobehouse,  Warehouse,  Banking-House,  ob  otheb  House, 
NOT  Adjoining  to  ob  Occupied  with  a  Dwelling-House,  with 
Intent  to  Steal,  and  Stealing  thebefbom. 

(Idem.) 
Descbiption  : 

"feloniously  did  enter  without  breaking,  in  the  night-time  of  that 
day  a  certain  office  (or  shop,  storehouse,  warehouse,  banking-house 
or  other  house),  the  property  of  the  said  A.  B.,  and  not  adjoining  to  or 
occupied  with  the  dwelling-house  of  the  said  A.  B.,  with  intent  to 

commit  larceny  therein,  and  one  pair  of  shoes  of  the  value  of 

dollars,  of  the  goods  and  chattels  of  the  said  A.  B.,  in  the  said  office 
then  being,  feloniously  dii  steal,  take,  and  carry  away." 
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No.  6.  Bbeakino  and  Entebino,  at  ant  time,  an  Office,  Shop,  Stobb- 
HousE,  Wabehouse,  Bankino-House;  ob  other  Hou8B|  not  Ad- 
joining to  ob  Occupied  with  a  Dwellino-House,  with  Intent  to 
Steai.,  and  Stealing  thebefbom. 

(Idem,) 
Descbiption: 

"feloniously  did  break  and  enter  a  certain  office  (or  shop,  storehouse, 
warehouse,  banking-house,  or  other  house),  the  property  of  the  said 
A.  B.,  and  not  adjoining  to  or  occupied  with  the  dwelling-house  of  the 
said  A.  B.,  with  intent  to  commit  larceny  therein,  and  one  gold  watch 

of  the  value  of dollars,-  of  the  goods  and  chattels  of  the  said 

A.  B.,  in  the  said  office  then  being,  feloniously  did  steal,  take,  and 
carry  away." 


No.  7.    ETntebing,    without    Bbeaking,    in    the    Night,    ob    Bbeak- 

ING      AND      EnTEBINO.       AT      ANT      TIME,      A      MeEO'INO-HoUSB      WCTH 

Intent  to  Steai.,  and  Stealing  thebefbom. 

Descbiption  : 

"feloniously  did  break  and  enter  (or,  feloniously  did  enter,  unthout 
breaking,   in   the  night-time  of   that  day),   a  certain  meeting-house 

dedicated  for  the  public  worship  of  Gk>d,  and  called ,  with  intent 

to  commit  larceny  therein,  and  one   Bible,  of  the   value   of  

dollars,  of  the  goods  and  chattels  of  the  said  A.  B.,  in  the  said  meet- 
ing-house then  being,  feloniously  did  steal,  take,  and  carry  away.*/ 


No.  8.  Bntebino,  without  Breaking,  in  the  Night  ob  Bbkak- 
ING  AND  Entering,  at  ant  time,  a  Railbovd  Cab.  Ship  ob  Vesskt.. 
OB  RivEB  Craft,   with   Intent  to   Commit  Mubdeb,   Rape,   Rob- 

BERT,   OR  other  FkLONT. 

Description  : 

"feloniously  did  break  and  enter  (or.  felonioftjfly  did.  enter,  without 
breaking,  in  the  night-time  of  that  day)  a  certain  railroad  car   (or 

ship  or  vessel,  or  river  craft)  called railroad  car,  being  within 

the  Jurisdiction  of  the  said  county,  with  intent  then  and  there  to 
commit  murder  (or  rape,  robbery,  or  some  other  felony,  desigrnating 
it   with    legal   accuracy). 


No.  9.  Entering,  without  Bbeaking,  in  the  Night,  ob  Bbeaxing 
AND  Entering  at  ant  time,  a  Railroad  Car,  Ship  or  Vessel, 
OB  River  Craft,  with  Intent  to  Steal,  and  Stealing  therefrom. 

(Idem,) 

Description  : 
"feloniously  did  break  and  enter  (or,  feloniously  did  enter,  without 
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breaking,  in  the  night-time  of  that  day)  a  certain  railro8i.<9^      car  r^ 

ship  yessel,  or  river  craft),  called railroad  car,  belxa.^  ^ithi 

the  jurisdiction  of  the  said  county,  with  intent,  in  the  salcS.      ^^Ironn 
car,  then  and  there  to  commit  larceny,  and  one  keg  of  nails,  oT    "^he  vain 

of  dollars,  of  the  goods  and  chattels  of  the  ''*''i"aa!f 

company,  in  the  said  railroad  car  then  being  feloniously     cSicf  steal 
take,  and  carry  away."  ' 

In  this  as  in  all  the  forgoing  forms,  the  goods  stolen  uxsl^  be  intft 
as  the  property  of  any  one  having  the  actual  or  constructive  CX'ssesa/Qif 
of  the  goods,  or  a  general  or  specific  property  therein. 


HUNTING 

See  Trespass 

§  1.  In  general 
§  2.  Local  acts 
§  3.    Game  wardens 

§  4.    Procedure  for  enforcing  forfeitures,  under  fish,  oyster,  and 
game   laws 

§  1.  In  general.* — ^As  the  Commissioner  of  Game  and 
Inland  Fisheries  is  required  to  publish  in  pamphlet  form,  for 
general  distribution,  the  laws  relating  to  game,  fish,  and 
birds  (Code,  §  3317),  which  may  be  obtained  upon  application 
to  him  at  Richmond,  Va.,  we  merely  refer  to  the  present 
statutes— see  Code,  §§  3306-65,  and  Acts  1918,  p.  438  amend- 
ing §§  3319-20,  3329,  3333)  and  Acts  1918,  p.  236,  amending 
§  3359;  Acts  1918,  p.  446  (authorizing  the  Department  of 
Game  and  Inland  Fisheries  to  license  persons  to  breed  game, 
game  fish,  and  fur-bearing  animals) ;  Acts  1920,  p.  255  (pro- 
tection of  elk) ;  Acts  1920,  p.  117  (protection  of  partridges, 
wild  turkeys,  and  pheasants) ;  Acts  1922,  p.  —  (protection  of 
wild  water  fowl). 

§  2.  Local  acts. — ^The  laws  creating  the  Eastern  Shore 
of  Virginia  Game  Protective  Association,  etc.,  for  the  pro- 
tection of  wild  water  fowls  in  Back  bay  and  its  tributaries, 
and  the  adjacent  lands  in  Princess  Anne  county,  are  con- 
tinued in  force  (Code,  §  3347). 

Indeed,  all  acts  of  local  application   (see  Statutes)^  re- 
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lating  to  trespass,  the  protection  of  game,  birds,  water  fowls, 
or  fur-bearing  animals,  are  continued  in  force  (Code,  §  3365). 
The  Code  (see  §  6567)  repeals  only  acts  of  a  general  nature — 
see  88  Va.  205.  But  by  section  3346,  all  laws,  general,  special, 
or  local,  conflicting  with  chapter  130  as  to  the  game  or 
inland  fish  laws,  or  the  Federal  migratory  bird  laws,  are  re- 
pealed. See  the  various  Acts  under  the  different  counties 
in  the  index  to  Acts  of  Assembly. 

§  3*  Game  wardens. — Besides  regular  and  special  game 
wardens,  sheriffs,  deputy  sheriffs,  marshals,  constables,  police- 
men, members  of  the  Commission  of  Fisheries,  oyster  police 
captains,  and  oyster  police  inspectors,  and  other  peace  officers 
of  the  State,  are  ex-officio  game  wardens.  (Code,  §§  3319-20, 
as  amended  by  Acts  1918,  p.  438;  and  §§  3321-5.) 

§  4  Procedure  for  enf orcmg  f cHrf eitarea,  under  fish, 
oyster,  and  game  laws^ — See  Code,  §§  3366-77. 


HYPNOTISM  AND  MESMERISM 

Hypnotizing  or  mesmerizing  or  attempting  to  do  so,  by 
one  not  a  licensed  physician  or  surgeon  and  not  at  his  request, 
is  punishable  by  a  fine  not  over  $500,  or  jail  not  over  12 
months,  or  both.     (Code,  §§  4721,  4782.) 


IGNORANCE 

It  is  a  general  maxim  of  the  law  that  ignorance  of  the  law 
excuses  no  one.  Ignorance  of  a  fact  will,  on  the  other  hand, 
usually  excuse  a  person,  especially  where,  as  in  certain  crim- 
inal cases,  knowledge — ^"scienter" — is  necessary  to  the  offenses. 
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INDEMNIFYING  BOND 

See  Bonds 

I  1.    The  statutes 

S  2.    Bond  good  though  not  complying  with   statute 

S  3.    Form  of  Indemnifying  bond 


§.!•  The  aUtutesw— By  section  6154  of  the  Code:  "If 
any  officer  levies  or  is  required  to  levy  a  -fieri  faciaSj  an  at- 
tachment, or  a  warrant  of  distress  on  property,  and  a  doubt 
shall  arise  whether  the  said  property  is  liable  to  such  levy,  he 
may  give  the  plaintiff,  his  agent  or  attorney  at  law,  notice 
that  an  indemnifying  bond  is  required  in  the  case ;  bond  may 
thereupon  be  given  by  any  person,  with  good  security,  payable 
to  the  officer  in  a  penalty  equal  to  double  the  value  of  the 
property,  with  condition  to  indemnify  him  against  all  damage 
which  he  may  sustain  in  consequence  of  the  seizure  or  sale, 
of  said  property  and  to  pay  to  any  claimant  of  such  property 
all  damage  which  he  may  sustain  in  consequence  of  such  seizure 
or  sale,  and  also  to  warrant  and  defend  to  any  purchaser  of  the 
property  such  estate  or  interest  therein  as  is  sold.  If  such  in- 
demnifying bond  be  not  given  within  a  reasonable  time  after 
such  notice,  the  officer  may  refuse  to  levy  on  such  property, 
or  may  restore  it  to  the  person  from  whose  possession  it  was 
taken,  as  the  case  may  be.  If  it  be  given  the  officer  shall 
proceed  to  levy  if  he  has  not  already  done  so,  or  if  the  levy 
has  been  released.  Any  indemnifying  bond  taken  by  an  officer 
under  this  section  shall  be  returned  by  him  within  twenty 
days  to  the  clerk's  office  from  which  the  fieri  facias  or  attach- 
ment issued,  or  if  the  fieri  facias  or  attachment  was  not  issued 
by  a  clerk,  to  the  office  of  the  court  to  which  the  attachment  is 
returnable,  or  if  it  be  a  fieri  facias  or  distress  warrant,  to  the 
office  of  the  court  by  which  the  officer  who  levied  the  fieri 
facias  or  distress  warrant  was  appointed,  or  in  which  he 
qualified."  By  section  6155 :  "The  claimant  or  purchaser  of 
such  property  shall  after  such  bond  is  so  returned,  be  barred 
of  any  action  against  the  officer  levying  thereon,  provided  the 
security  (surety)  therein  be  good  at  the  time  of  taking  it." 
Suit  on  the  bond  may  be  in  the  name  of  the  officer  (though 
he  be  dead)  for  the  benefit  of  the  claimant,  creditor,  pur- 
chuser,  or  other  person  injured,  and  such  damages  recovered 
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as  a  jury  may  assess  (Code,  §  6166).  Where  the  bond  has 
been  given  by  some  of  the  execution-creditors  only,  the  pro- 
ceeds of  the  sale  is  paid  to  them  in  the  order  in  which  their 
liens  attached  (Code,  §  6489). 

An  indemnifying  bond  may  be  required  in  case  of  a 
judgment  on  a  lost  bond,  note,  or  other  written  evidence  of 
debt  (Code,  §  6242) ;  by  a  surety  in  a  bond  (other  than  of  a 
commissioner  or  receiver)  given  under  a  decree  or  order  of 
court,  where  he  or  the  estate  is  likely  to  suffer  pecuniary  loss 
(Code,  §  6776) ;  by  a  surety  in  a  bail-bond  or  a  recognizance 
for  the  appearance  of  one  charged  with  crime  (Code,  §  4836) ; 
or  where  suit  is  brought  by  an  officer  to  recover  property  sub- 
ject to  a  lien  of  a  judgment  or  an  execution  (Code,  §  6614). 

§  2.  Bond  good  though  not  compljring  with  statute. — 
Though  not  in  conformity  with  the  statute,  the  bond  is  yet 
good  at  common  law.     (4  Min.  Inst.  1034.) 

§  3.  Form  of  indeninif3r]ng  b<MuL — [In  case  of  execu- 
tion, attachment,  or  distress,  see  No.  4,  under  Bonds;  in  case 
of  interpleader,  see  No.  6,  under  Interpleader.^ 


INDIAN 

An  Indian  is  any  one  (not  a  "colored  person")  having 
one- fourth  or  more  of  Indian  blood  (Code,  §  67). 


INJUNCTION 
(See  "Burks'  Pleading  &  Practice"  (new  ed.)) 

§  1.    Definition 

§  2.    Cases   where  injunction   lies 

§  8.    &taiutory  regulations 

§  1.    Definitiottw-— An  injunction  is  a  restraining  writ  or 
order  of  a  court  or  judge  enjoining  or  forbidding  the  doing 
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of  some  specified  act,  in  cases  where  there  is  no  other  ade- 
quate  remedy  at  law,  or  where  material  and  irreparable  in- 
jury may  otherwise  be  done. 

§  2.  Cases  where  injunction  lies. — ^The  writ  is  used  in 
a  great  variety  of  cases;  as,  in  the  case  of  illegal  distress, 
nuisance,  libel,  wrongful  taking  of  personal  property,  trespass 
on  lands,  waste,  etc.  It  is  used  to  stay  proceedings  at  law; 
to  restrain  the  setting  up  of  an  inequitable  defense  at  law, 
the  collection  of  illegal  taxes,  the  infringement  of  a  patent, 
copyright,  label,  or  trade-mark,  the  removal  of  property  out 
of  the  State,  illegal  acts  of  city  or  town  officers,  the  convey- 
ance of  property  pending  a  suit  for  specific  performance,  the 
cutting  of  timber  on  land  in  dispute,  companies  from  doing 
illegal  acts,  the  unlawful  diversion  of  water  or  the  pollution 
of  a  stream,  the  erection  of  a  house  across  a  public  alley,  acts 
of  violence  in  case  of  strikes,  etc.  (Bouvier's  Law  Diet.  In- 
junction.) 

Injunctions  are  specially  provided  by  statute,  to  enforce 
law  relating  to  primary  elections  (§  224) ;  to  restrain  coun- 
terfeiting or  imitating  trade-marks  (§  1460) ;  against 
house  of  prostitution  (§§  1522-8) ;  by  State  Corporation  Com- 
mission against  public  service  corporation  (§  3902) ;  in  pro- 
ceeding against  a  railroad  company  for  violation  of  law  re- 
lating to  live  stock  (§  4006) ;  against  insurance  company, 
proceeding  for  liquidation  (§  4243) ;  against  a  fraternal  bene- 
fit society  (§  4298) ;  against  violation  of  law  as  to  advertise- 
ment of  intoxicating  liquors  (§  4609) ;  to  abate  a  nuisance 
under  the  "Prohibition  Law"  (§  4630)  ;  to  prevent  sale,  pend- 
ing suit  in  which  defense  of  usury  is  made  (§  5555) ;  to  re- 
strain the  use  of  a  name,  portrait,  or  picture  for  advertising 
purposes  (§  5782);  in  suits  for  specific  property  (§  6315); 
when  bill  of  review  is  granted  (g  6316) ;  against  removing 
property  out  of  State  (§  5323) ;  in  attachment  proceedings 
(§  6389);  to  restrain  sale  of  crop  subject  to  lien  (§  6453); 
against  sale  of  exempt  property  or  garnishment  of  exempt 
wages  (§  6565). 

§  3.  Statutory  regulatiofis. — For  chapter,  see  Code,  §§ 
6315-28,  and  Acts  1922,  amending  §§  6317,  6322,  and  Acts 
1922,  repealing  §  6326.  For  jurisdiction  generally,  see  Code, 
8§  5318-19,  6049-50;  Richmond,  §§  5922,  5928;  Norfolk,  §  5935; 
Roanoke.  §  5947. 
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The  sheriff  or  sergeant  to  whom  such  person  is  committed 
must  forthwith  or  the  same  day  make  application  to  the  hos- 
pital or  colony  for  his  admission  and  transfer;  upon  receipt 
of  the  papers,  the  clerk  must  at  once  notify  the  commissioner 
of  State  hospitals  (and  the  State  Board  of  Charities  and 
(Corrections) ;  and  if  the  party  is  still  in  jail  after  6  months, 
he  must  notify  him  of  that  fact.  (Code,  §  1022,  as  amended 
by  Acts  1920,  p.  376.) 

If  the  superintendent  of  the  hospital  or  colony  fails  to 
send  for  the  party  within  6  days  after  his  confinement  in  jail, 
the  Commissioner  of  State  Hospitals  must  forthwith  order 
the  sheriff  or  sergeant  at  once  to  convey  him  to  some  other 
designated  hospital  or  colony.     (Code,  §  1023.) 

The  sheriff  or  sergeant,  or  other  person  in  charge,  before 
delivering  such  person  to  a  hospital  or  colony  must  see  that 
he  is  clean,  free  from  vermin  or  any  contagious  disease,  and 
properly  clothed.  He  must  be  delivered  to  nearest  station  or 
wharf  to  be  designated  by  the  superintendent,  at  the  county's 
or  city's  expense,  the  distance  to  be  not  over  25  miles  from 
the  courthouse.  (Code,  §  1024,  as  amended  by  Acts  1920,  p. 
376.)  If  the  officer  fails  to  deliver  him  at  the  time  and  place 
designated,  the  superintendent  may  cause  the  party  to  be 
delivered  to  the  hospital  or  colony,  the  expense  to  be  paid 
by  the  county  or  city  (Code,  §  1025). 

When  the  papers  are  in  due  form  and  there  is  room  the 
party  must  be  received  promptly  (Code,  §  1026). 

The  superintendent,  at  the  cost  of  the  hospital  or  colony, 
(except  in  the  case  of  criminals),  sends  an  attendant  for  the 
party,  or  appoints  some  suitable  person,  or  directs  the  officer, 
to  convey  him  to  the  hospital  or  colony,  transportation  being 
furnished  for  the  purpose,  and  actual  expenses  paid  the  one 
conveying  him.  (Code,  §  1027,  as  amended  by  Acts  1920,  p. 
376.)  ,      ,      » 

If  upon  examination  at  the  hospital  the  party  is  found 
not  insane,  etc.,  he  is  returned,  with  a  certificate  of  discharge ; 
but  if  found  insane,  etc.,  the  fact  is  reported  in  writing  to  the 
physicians  who  examined  him,  giving  a  full  report  of  the 
case  and  suggestions  as  to  treatment  of  such  cases.  (Code, 
§  1028,  as  amended  by  Acts  1922.) 

For  disposition  of  non-resident  insane,  etc.,  see  Code, 
§  1030. 
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§  4  Testing  legality  of  detention  as  insane,  etc— This 
may  be  done  by  habeas  corpus  issued  and  tried  by  a  court  or 
judge.     (Code,  §  1029,  as  amended  by  Acts  1920,  p.  240.) 

§  5.  Admission  to  hospital  or  colony  without  commit- 
ment proceedings. — See  Code,  §§  1031-6. 

§  6w  Delivery  to  friends. — ^This  may  be  done,  where 
proper  bond  is  given,  except  where  the  party  is  charged  with 
crime  (Code,  §  1040). 

§  7.    Committee  for  insane,  epil^tic,  feeble-minded,  or 


(1)  Appointment;  extra  comfort  for  in/mates. — The 
court  appoints  a  committee  for  one  adjudged  insane,  epileptic, 
feeble-minded,  or  idiot.  The  committee,  when  the  rights  of 
creditors  will  not  be  affected,  and  after  making  adequate  pro> 
visions  for  dependents  upon  the  party  or  his  estate  for  sup- 
port, may  apply  any  part  or  the  whole  of  the  rest  of  the  in- 
come for  extra  comforts  and  luxuries  of  the  inmate.  The 
steward  of  the  hospital  is  to  report  to  the  committee  annually 
such  receipts  and  disbursements,  the  superintendent  certifying 
that  none  of  the  expenditures  were  for  ordinary  or  regular  sup^ 
port.  (Code,  §  1050,  as  amended  by  Acts  1920,  p.  376  and 
8  1053.) 

Also  where  suspected  to  be  insane,  etc.,  the  court  upon 
application  of  one  interested,  may  examine  into  his  sanity 
or  mentality  and  if  found  insane,  may  appoint  one  or  two 
persons  as  committee  for  him.     (Code,  §  1051.) 

In  like  manner  a  committee  may  be  appointed  for  a  non- 
resident having  property  here.     (Code,  §  1052.) 

(2)  Bond;  when  sheriff  or  sergeant  made  committee. — ■ 
The  court  takes  from  the  committee  a  sufficient  bond;  if  a 
person  is  found  insane  under  section  1050  the  judge  or  court 
may  do  so;  if  bond  be  not  given  within  2  months,  or  if  no 
person  is  appointed  committee  within  one  month  after  tho 
adjudication,  a  party  interested  may  have  some  one  else  ap- 
pointed, who  must  give  bond,  or  the  court  may  commit  the 
estate  to  the  sheriff  or  sergeant,  as  committee,  his  official  bond 
being  bound.     (Code,  §  1053,  as  amended  by  Acts  1922.) 

(3)  Powers  and  duties  of  committee. — By  section  1054 
of  the  Code:  "The  committee  mentioned  in  the  preceding 
section  shall  be  entitled  to  the  custody  and  control  of  the  per- 
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son  of  his  ward  (when  he  resides  in  the  State,  and  is  not 
confined  in  a  hospital  or  serving  a  term  of  penal  servitude), 
shall  take  possession  of  his  estate,  and  may  sue  and  be  sued 
in  respect  to  all  claims  or  demands  of  every  nature  in  favor 
of  or  against  his  ward,  and  any  other  of  his  ward's  estate,  and 
he  shall  have  the  same  right  of  retaining  for  his  own  debt 
as  an  administrator  would  have.  No  action  or  suit  on  any 
such  claim  or  demand  shall  be  instituted  by  or  against  the 
ward  of  such  committee  after  commitment  and  until  he  is 
discharged.  All  actions  or  suits  to  which  he  is  a  party  at 
the  time  of  his  commitment  shall  be  prosecuted  or  defended, 
as  the  case  may  be,  by  such  committee,  after  ten  days'  notice 
of  the  pendency  thereof,  which  notice  shall  be  given  by  the 
clerk  of  the  court  in  which  the  same  are  pending.  He  shall 
take  care  of  and  preserve  such  estate  and  manage  it  to  the  best 
advantage;  shall  apply  the  personal  estate,  or  so  much  as  may 
be  necessary,  to  the  payment  of  the  debts  of  his  ward,  and 
the  rents  and  profits  of  the  residue  of  his  estate,  real  and  per- 
sonal, and  the  residue  of  the  personal  estate,  or  so  much 
as  may  be  necessary,  to  the  maintenance  of  such  person 
and  of  his  family,  if  any;  and  shall  surrender  the  estate, 
or  so  much  as  he  may  be  accountable  for,  to  such  person, 
if  he  shall  be  restored,  or  the  real  estate  to  his  heirs  or 
devises,  and  the  personal  estate  to  his  excutors  or  adminis- 
trators, in  case  of  his  death  without  having  been  restored,  but 
nothing  in  this  section  shall  be  construed  as  affecting  in  any 
way  the  provisions  of  section  1060"  (as  to  extra  comforts  or 
luxuries — ^see  (1),  above). 

Where  no  committee,  or  he  has  removed,  or  has  adverse 
interests  to  the  lunatic,  another  may  be  appointed  or  suit  may 
be  in  name  of  the  lunatic  by  next  friend  (21  Grat.  712;  28 
Grat.  365;  116  Va.  762),  or  if  he  is  defendant  a  guardian 
ad  litem  may  be  appointed  (Code,  §  6098;  81  Va.  588). 

One  not  appointed,  but  acting  as  a  committee  or  trustee, 
is  liable  as  such  (78  Va.  387). 

A  committee  has  absolute  control  and  management  of  the 
estate,  and  a  court  cannot  under  sections  5430  or  2309  of  the 
Code  order  its  investment,  or  payment  on  taxes  (104  Va.  213). 

The  lunatic  should  be  furnished  not  only  with  necessaries, 
but  all  the  proper  recreation  and  amusements  consistent  with 
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his  former  habit  of  living.  His  care,  health,  and  ooffi/oit  are 
alone  to  be  considered,  without  reference  to  the  next  of  kin^ 
heirs  at  law,  and  expectants.  It  is  not  malfeasance  to  trench 
upon  the  carpus  or  body  of  the  personal  estate  for  the  neces- 
sary maintenance  of  the  lunatic  and  his  family,  without  first 
obtaining  permission  of  the  court.     (116  Va.  6b7). 

A  committee  may  sue  for  the  preservation  and  protection 
of  the  right  of  maintenance  of  a  lunatic,  either  entire  or  par* 
tial,  in  a  trust  fund  (115  Va.  527).  The  compensation  of  a 
committee  rests  in  the  sound  discretion  of  the  court,  under  all 
the  circumstances  of  the  case  (116  Va.  687). 

For  the  duties  of  a  conunittee  as  to  accounting,  etc.,  the 
law  as  to  fiduciaries  in  general  (Code,  g§  5401-40,  and  Acts 
1920,  p.  556,  amending  §  5431)  apply  to  them — see  Adrnkm- 
trators  and  Executors  and  Guardian  and  Ward. 

(4)  Sale  or  lease  of  real  estate  by  canimittee. — See  Code 
§§  1055-7;  and  §§  5334-47  (as  to  'lands  of  persons  under  dis- 
ability''); and  116  Va.  687.  For  forms,  see  under  Minors^ 
Infants^  etc. 

(5)  Transfer  of  property  to  another  State. — See  Code, 
§§  5348-56,  and  Guardian  and  Ward. 

§  8.    Epileptics,  inehriatea,  and  f  aeMa  miiMliidl,  spadal 

|Mr«nrisioiia  as  tow — For  who  are,  see  Code,  §  1066,  as  amended 

by  Acts  1920,  p.  376,  and  §§  1068,  1075  (as  amended  by  Acts 

19212)  •     For  where  committed,  and  other  special  provisions, 

see  Code,  §§  1067-94,  and  Acts  1920,  p.  376,  amending  §§  1067, 

1076,   1078-2,  1085,  1089,  and  Acts  1922,  amending,  §§  1075, 

1077;    123  Va.  205. 

g   9.     MSaceDaneoiis     pixmsiioiia^ — For  provisions  as  to 

l^aspi^^^^  board  of  directors,  superintendent,  other  resident 

^^0BT&^    and   Commissioner  of   State  Hospitals,  see   Code, 

gg  1004-1^^  1037, 1059-60  1095,  and  Acts  1920,  p.  376,  amending 

SS     XOO^S;    as  to   furloughs,   re-examination,   surrender  of 

^xtry     i>y  surety  to  hospital,  how  arrested  and  confined,  dis- 

htetrsc^j   SS  1041-6,  and  legal  settlement  while  in  hospital  or 

^  lony »  §  ^^"^^  *^  amended  by  Acts  1920,  p.  376 ;  as  to  resident 

^^^      jpg   of  hospital  or  colony  as  conservators  of  the  peace, 

^  *f«fcreatroent  of  immates  aiding  escape,  disorderly  conduct 

^'^^^^^^^jr€>tiTid&j   resisting  officers,  and  giving  ardent  spirits  '"- 

^^  J^^ics  to  inmates,  see  Code,  §§  1061-65;  as  to  carnal  c 


or 
con- 
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nection  with  or  rape  of  inmates,  §  4414,  as  amended  by  Acts 
1918,  p.  139.  For  law  prohibiting  improper  and  unlawful 
marriages  of  insane,  epileptic,  or  feeble-minded  persons,  see 
Acts  1920,  p.  231 ;  Pollard's  Code  Biennial  1920,  p.  723. 

For  uniform  statute  for  the  extradition  or  sending  back 
to  another  state,  persons  of  unsound  mind,  see  Acts  1920,  p. 
511;  Pollard's  Code  Biennial  1920,  p.  766.  For  an  act  pro- 
viding for  a  commission  on  mental  health,  see  Acts  1922,  p. 


II.    Criminal  Cases  Against 

§  10.  When  committed  to  hospital  or  colony  for  obser- 
vation, before  triaL — By  section  4909,  as  amended  by  Acty 
1922,  p.  — :  ''If,  prior  to  the  time  for  trial  of  any  person 
charged  with  crime,  either  the  court  or  attorney  for  the 
Commonwealth  has  reason  to  believe  that  such  person  is 
in  such  mental  condition  that  his  confinement  in  a  hospital 
for  the  insane  or  a  colony  for  the  feeble-minded  is  necessary 
for  proper  care  and  observation,  the  said  court  or  the  judge 
thereof  may,  after  hearing  evidence  on  the  subject,  commit 
such  person  to  the  department  for  the  criminal  insane  at  the 
proper  hospital  under  such  limitations  as  it  may  order,  pend- 
ing the  determination  of  his  mental  condition,  and  in  such 
case  the  court,  in  its  discretion,  may  appoint  one  or  more 
physicians  skilled  in  the  diagnosis  of  insanity,  or  other  quali- 
fied physicians,  and  when  any  person  is  alleged  to  be  feeble- 
minded may  likewise  appoint  persons  skilled  in  diagnosis  of 
feeble-mindedness,  not  to  exceed  three,  to  examine  the  defend- 
ant before  such  commitment  is  ordered,  and  make  such  in- 
vestigation of  the  case  as  they  may  deem  necessary,  and  re- 
port to  the  court  the  condition  of  the  defendant  at  the  time 
of  their  examination.  A  copy  of  the  complaint  or  indictment, 
attested  by  the  clerk,  together  with  the  report  of  the  examin- 
ing commission,  including,  as  far  as  possible,  a  personal 
history,  according  to  the  form  prescribed  by  the  general  board 
of  directors  of  the  State  hospitals,  shall  be  delivered  with 
such  person  to  the  superintendent  of  the  hospital  to  which 
he  shall  have  been  committed  under  the  provisions  of  this 
act." 

If  a  court,  in  which  a  person  is  held  for  trial,  see  reason- 
able ground  to  doubt  his  sanity  or  mentality  at  the  time  at 
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which,  but  for  such  a  doubt,  he  would  be  tried,  it  shall  sus- 
pend the  trial  and  proceed  as  prescribed  in  the  foregoing. 

§  11.  When  trial  of  sanity  or  mentality  ordered. — By 
section  4909,  as  amended  by  Acts  1922 :  "If  a  court,  in  which 
a  person  is  held  for  trial,  see  reasonable  ground  to  doubt  his 
sanity  or  mentality  at  the  time  at  which,  but  for  such  a 
doubt,  he  would  be  tried  it  shall  suspend  the  trial  and  proceed 
as  prescribed  in  the  foregoing  paragraph  (section  10,  above) 
or  until  a  jury  inquires  into  the  fact  as  to  the  sanity  or  men- 
tality of  such  person.  Such  jury  shall  be  impaneled  at  its 
bar.  If  any  such  person  so  removed  to  the  department  for 
the  criminal  insane  at  the  proper  hospital  is,  in  the  opinion 
of  the  superintendent,  not  insane  or  feeble-minded,  or  when 
such  person,  if  insane,  has  been  restored  to  sanity,  the  superin- 
tendent shall  give  10  days'  notice  in  writing  to  the  clerk  of 
the  court  from  which  such  person  was  committed,  and  shall 
send  such  person  back  to  the  jail  or  custody  from  which  he 
was  removed,  where  he  shall  be  held  in  accordance  with  the 
terms  of  the  process  by  which  he  was  originally  committed 
or  confined." 

§  12.  If  found  insane  or  feeble-minded,  what  court  to  do. 
— ^By  section  4909,  as  amended  by  Acts  1922:  "If  the  jury 
or  commission  find  the  accused  to  be  sane  at  the  time  of 
their  verdict,  they  shall  make  no  other  inquiry,  and  the  trial 
in  chief  shall  proceed.  If  the  jury  find  that  he  is  insane  or 
feeble-minded  at  the  time  of  their  verdict,  they  shall  further 
inquire  whether  or  not  he  was  insane  or  feeble-minded  at 
the  time  of  the  alleged  offense;  if  they  find  that  he  was  also 
insane  or  feeble-minded  at  the  time  of  the  alleged  offense  the 
court  may  dismiss  the  prosecution  and  shall  order  him  to  be 
removed  thence  to  the  department  of  the  criminal  insane  at 
the  proper  hospital,  there  to  be  detained  imtil  he  is  restored 
to  sanity.  If  they  find  that  he  was  not  insane  or  feeble- 
minded at  the  time  of  the  alleged  offense,  but  is  now  insane 
or  feeble-minded,  the  court  shall  order  him  to  be  confined  in 
the  department  for  criminal  insane  at  the  proper  hospital 
until  he  is  so  restored  that  he  can  be  put  upon  his  trial. 

^The  experts  or  physicians  skilled  in  the  diagnosis  of  in- 
sanity or  feeble-mindedness,  or  the  physicians  appointed  by 
the  court  to  render  the  foregoing  professional  service  shall 


922        INSANE,  EPILEPTIC,  FEEBLE-MINDED  AND  INEBRIATE 

be  paid  at  the  rate  of  fifteen  dollars  per  diem,  and  mileage 
during  attendance  upon  court  in  the  trial  of  such  cases. 
Itemized  account  of  expense,  duly  sworn  to,  must  be  pre- 
sented to  the  court,  and  when  allowed,  shall  be  certified  to 
the  auditor  of  public  accounts  for  payment  out  of  the  State 
treasury,  and  be  by  him  charged  against  the  appropriation 
made  to  pay  criminal  charges.  Allowance  for  the  per  diem 
authorized  shall  also  be  made  by  order  of  the  court  duly 
certified  to  the  auditor  of  public  accounts  for  payment  out 
of  the  appropriation  to  pay  criminal  charges. 

^^The  superintendent  shall  from  time  to  time,  or  as  often 
as  the  court  may  require,  inform  the  court  of  the  condition 
of  the  said  person  while  confined  in  the  hospital." 

§-  13.  Dbposition  of  person  becoming  insane  after  con- 
viction.— By  section  4910  of  the  Code,  as  amended  by  Acts 
1920,  p.  607 :  "If,  after  conviction  and  before  sentence  of  any 
person,  the  court  see  reasonable  ground  to  doubt  his  sanity 
or  mentality,  it  may  impanel  a  jury  or  appoint  a  commission 
of  insanity  to  inquire  into  the  fact  as  to  his  sanity  or  men- 
tality, and  sentence  him,  or  commit  him  to  jail  or  to  a  hos- 
pital for  the  insane,  according  as  the  jury  or  commission  may 
find  him  to  be  sane  or  insane  or  feeble-minded.  If  any  person, 
after  conviction  of  any  crime,  or  while  serving  sentence  in 
the  State  penitentiary,  or  any  other  penal  institution,  or  in 
any  reformatory  or  elsewhere,  is  declared  by  a  jury  or  com- 
mission of  insanity  to  be  insane  or  feeble-minded,  he  shall 
be  committed  by  the  court  to  the  department  for  the  criminal 
insane  at  the  proper  hospital,  and  there  kept  until  he  is 
restored  to  sanity;  and  the  time  such  person  is  confined  in 
the  department  for  the  criminal  insane  at  the  proper  hospital 
shall  be  deducted  from  the  term  for  which  he  was  sentenced 
to  such  penal  institution,  reformatory  or  elsewhere." 

§  14  Duties  of  sheriff  or  sergeant. — By  section  4910, 
re-enacted  by  Acts  1920,  page  507:  "The  sheriff  or  ser- 
geant of  the  court  by  which  any  of  the  orders  as  pro- 
vided for  in  this  act  and  the  preceding  section,  shall  have  been 
made,  or  the  proper  officer  of  the  penitentiary  or  reformatory, 
shall  immediately  proceed  in  the  manner  directed  by  section 
one  thousand  and  twenty-two  to  ascertain  whether  a  vacancy 
exists  in  the  department  for  the  criminal  insane  at  the  proper 
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hospital,  and  until  it  is  ascertained  that  there  is  a.    'V^^ocy, 
such  person  shall  be  kept  in  the  jail  of  such  county  or  corpora- 
tion, or  in  such  cutody  as  the  court  may  order,  or    'Q  the 
penitentiary,  or  in  the  reformatory  in  which  he  is  confined, 
until  there  is  room  in  the  department  for  the  criminal  JQsane 
at  the  said  hospital.    Any  person  whose  care  and  custodj'  are 
herein  provided  for  shall  be  taken  to  and  from  the  hospital  to 
which  he  was  committed  by  an  officer  of  the  penal  institution 
having  custody  of  him,  or  by  the  sheriff  or  sergeant  of  the 
county  or  corporation  whose  court  issued  the  order  of  com- 
mitment, and  the  expenses  incurred  in  such  removals  shall 
be  paid  by  such  penal  institutions,  county  or  corporation." 

§  15.  Whm  taken  from  hospital  and  committed  to  jaiL 
— By  section  1045  of  the  Code,  persons  in  the  hospital  restored 
to  sanity  are  required  to  be  discharged. 

By  section  4911  of  the  Code:  "'When  the  superintendent 
of  the  State  Hospital  for  the  Insane  shall  give  notice  to  the 
clerk  of  the  court,  in  pursuance  of  section  1045,  such  clerk 
shall  issue  a  precept  to  the  officer  of  said  court,  requiring  him 
to  bring  the  said  prisoner  from  the  hospital  and  commit 
him  to  jail." 

§  16.  Sentence  or  trial,  -whea  reatored. — By  section  4912 
of  the  Code,  as  amended  by  Acts  1920,  p.  507:  "When  a 
prisoner  is  brought  from  a  hospital  and  committed  to  jail, 
or  when  it  is  found  by  a  verdict  of  another  jury  that  a 
prisoner,  whose  trial  or  sentence  was  suspended  by  reason  of 
his  being  found  to  be  insane  or  feeble-minded,  has  been  re- 
stored, if  convicted,  he  shall  be  sentenced,  and  if  not,  the 
court  shall  proceed  to  try  him  as  if  no  delay  had  occurred  on 
account  of  his  insanity  or  feeble-mindedness." 

§  17.  Ver£ct  of  acquittal  to  state  facts;  conunitnient 
to  ho^ital — By  section  4913  of  the  Code,  as  amended  by 
Acts  1920,  p.  507:  "When  the  defense  is  insanity  or  feeble- 
mindedness of  the  defendant  at  the  time  the  offense  was  com- 
mitted, the  jury  shall  be  instructed,  if  they  acquit  him  on  that 
ground,  to  state  the  fact  with  their  verdict.  If  the  jury  so 
find  the  court  shall  thereupon,  if  it  deem  his  discharge  dan- 
gerous to  the  public  peace  or  safety,  order  him  to  be  com- 
mitted to  one  of  the  State  hospitals  for  the  insane  and  be 
confined  there  under  special  observation  and  custody  until 
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the  superintendent  of  that  hospital  and  the  superintendent 
of  any  other  State  hospital  or  feeble-minded  colony  shall  pro- 
nounce him  sane  and  safe  to  be  at  large." 


INSIGNIA  OR  SOCIETY  BUTTON. 

Unlawfully  using  or  wearing  an  insignia  or  button  of 
any  association,  society,  or  trade's  union,  or  a  Southern  cross 
of  honor,  is  punishable  by  a  fine  not  over  $600,  or  jail  not 
over  12  months,  or  both.     (Code,  §§  4719,  4782.) 


INSURANCE  AND  INSURANCE  COMPANIES 

See  Corporations ;  Taxation  and  Tax  Bill 
§    1.    Bureau  of  Insurance 
S     2.    General   provisions 

(1)  How  organized;  costs 

(2)  Prerequisites  to  doing  business 

(3)  Effect  of  death  by  suicide  or  legal  execution;  after 
one  year,  policy  Incontestlble  for  any  cause,  except 
non-payment  of  premiums 

(4)  Policy  cannot  limit  suit  to  less  than  year;  time  for 
filing  proof  of  loss 

(5)  Violation  of  policy  not  contributing  to  the  loss,  no 
defense 

(6)  Other  general  provisions 

S    3.    Mutual  life  Insurance  companies 

(1)  Prerequisites  to  doing  business 

(2)  Punishment  for  fraudulent  procurement  of  policy; 
effect 

(3)  What  defenses  cannot  be  used  after  time  limit 

(4)  Other  provisions  as  to  such  companies 

§    4.    Assessment  or  co-operative  life  and  casualty  companies 

(1)  Prerequisites  to  doing  business 

(2)  Penalty  for  fraudulently  procuring  policy;  false  state- 
ment perjury 

(3)  Other  provisions  Bfi  to  such  companies 

§    5.    Fraternal  benefit  associations,  orders,  or  societies 
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(1)     DeflnltlODo;  to  what  Bocletlea  chapter  does  otft  appj 
(S)     Exempt    from    Insurance   laws;    funds   exempt   ^m 
taxation 

(3)  Oi^anliatlon  1  costs;  prerequleltee  to  doing   hvslnema- 
powers 

(4)  Membership 

(5)  Benefits 

(6)  BeneOclarlea 

(7)  Benefits  not  attachable 

<8)    Other  provisions  as  to  fraternal  benefit  societies 
Fire,  marine,  and  casualty,  llablUtr  and  Indemnltr  com- 
panies 

(1)  Classes  of  business;    restrictions 

(2)  When  president  and  directors  liable 

(3)  Duty  of  company  when  amount  due  on  loss  bj'  fire  Ib 
leas  than  amount  on  which  premium  Is  paid 

(4)  Arbitrators  and  umpires  to  settle  losses 

(5)  What  provisions  policy  shall  and  shall  not  contain 

(8)  Flre-lDsn ranee  rate-makluK  bureau 

(7)     Other  proTlsIons  as  to  such  companies 

Mutual  Insurance  companies   (other  than  life)   generally 

(1>     How  organised;   costs 

(2>     What  laws  control 

(3)  Kinds  ot  insurance  or  re-Insurance  company  may  moke 

(a)  Fire  Insurance 

(b)  LJabtUty  fnaurance 

(c)  Disability  insurance 

(d)  Automobile  Insurance 
<e)  Steam  boiler   Insurance 
(f)  Plate  glass 

(S)     Burglary 

(b)     Use  and  occupancy  Insurance 

<i>    Miscellaneous  Insurance 

(4)  Prerequisites  to  doing  business 

(6)  Corporation  may  hold  policies  In  such  company 

(6)  Voting  power 

(7)  Premiums;    Investment  ol  assets;    reserves 
(81  Advances  to  company 

(9)  I^ngnage  of  policies 
(io>  Foreign  companies 

(11)  Taxes 

(12)  Re-insurance 

(13)  Punishment  for  violation  of  act 

Mutual    assessment    and    co-operative    fire,    lightning,   and 
storms  Insurance  companies   (tor  farmers) 

(1)  Definition 

(2)  How  organized;  costs;  general  laws  as  to  corporations 
applicable  to 
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(3)  Prerequisites  to  beginning  business 

(4)  Such  Gominnles  placed  under  supervision  of  Bureau 
of  Insurance 

(5)  Ejection  of  directors 

(6)  Who  not  to  hold  office 

(7)  I^ovlslons  of  policy;  by-laws  and  regulatlona  to  be 
attached 

(8)  What  property  may  be  insured 

(9)  Obligations  upon   members;    notice  of  loss;    adjust- 
ment 

(10)  Classification  of  risks 

(11)  Proceedings    when    loss    exceeds    money    on    hand; 
assessments 

(12)  Limit  to  rate  of  assessment;  current  expenses;  what 
Notice  to  8tat9 

(13)  Notification  of  assessment;  how  served;  expenses  of 
collection 

(14)  Action  to  recover  assessments;  exclusion  of  members 
and  cancellation  of  policies 

(15)  Liability  of  officers  for  failure  of  duty 

(16)  Admission  of  new  members;  withdrawal 

(17)  Annual  report 

i    9.    Guaranty,  indemnity,  fidelity,  and  security  companies 

(1)  Definition 

(2)  Minimum  capital 

(3)  Foreign  companies 

(4)  Suits  against  such  companies 

(6)     Power  of  attorney  to  execute  bonds 

(6)  When   companies   to   be   accepted   as   surety 

(7)  Clerks  to  be  furnished  lists  of  such  companies  and 
changes  therein 

(8)  When  expenses  of  securing  bond  allowed  In  settlements 

(9)  Contracts  of  surety  between  common  carriers  and  their 
employees 

S  10.    Industrial  sick  benefit  companies  and  associations 

(1)  Definition 

(2)  How  organized;  costs 

(3)  Restrictions  as  to  class  of  policy 

(4)  Beneficiaries 

(5)  Capital  required 

(6)  Taxes 

(7)  Agents 

(8)  Licenses  to  do  business 

(9)  Foreign  companies 

(10)  Companies  under  supervision  of  Bureau  of  Insurance 

(11)  ETxcessive  insurance;  remedy 
S  11.    Miscellaneous  provisions 

(1)  Exchange  of  reciprocal  and  inter-insurance  contracts 

(2)  Insurance  provisions  under  the  "Workmen's  Compen- 

sation Law" 
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(3)  Appointment  of  receiyers  for  intsuranoe  companies 

(4)  Assignment  of  life  insurance  policies 

(5)  Where  action  on  policy  brought 

(6)  Declaration  on  policy  of  insurance 

(7)  Where  suit  brought  against  insurance  companies 

(8)  On  whom  and  how  process  or  notice  served 

(9)  Acknowledgments  of  writings 

(10)  Offenses  against   insurance   companies 

(11)  Taxation 

(12)  Other  miscellaneous  provisions 

§  1.  Bureau  of  msiirance.h— This  bureau  is  charged  with 
the  execution,  under  the  supervision  and  control  of  the  State 
Corporation  Commission,  of  all  laws  relative  to  insurance, 
and  to  insurance,  ^aranty,  indemnity,  fidelity,  and  security 
companies  and  associations  of  every  character  and  nature 
(who  are  assessed  for  the  expense  of  maintaining  the  bureau), 
and  fraternal  and  other  beneficiary  orders  and  societies.  Its 
chief  officer  is  the  Commissioner  of  Insurance,  and  a  deputy, 
with  officers  assigned  to  him  by  the  commission  in  Rich- 
mond, Va. 

The  conmiissioner  issues  all  licenses  to  foreign  or  alien 
companies  and  certificates  of  authority  to  all  domestic  com- 
panies, when  satisfied  they  have  complied  with  the  laws,  are 
solvent  and  otherwise  qualified  and  have  paid  all  fees,  taxes, 
and  charges.  The  commissioner  may  examine  the  condition 
of  companies  including  those  engaged  in  selling  stock,  etc. 
Companies  insolvent  or  violating  the  law  are  reported  to  the 
commission,  which  may  revoke  their  license  or  authority. 
All  fires  are  to  be  reported  in  detail  to  the  commissioner,  who 
may  examine  into  origin  thereof,  and  if  the  fire  seems,  to 
be  of  criminal  origin,  he  has  the  power  of  a  trial  justice  for 
the  purpose  of  investigation.  He  or  the  head  officer  of  a  fire 
department  in  a  city  or  town  may  enter  buildings  (not 
dwellings)  to  remedy  inflammable  conditions.  He  also  investi- 
gates excessive  rates  and  reports  to  the  General  Assembly. 
(Code  §§  4169-99,  and  Acts  1918,  p.  123,  amending  §§  4148, 
4188;  Acts  1920,  p.  22,  amending  §  4180;  and  Acts  1922, 
amending  §  4082.)  For  act  providing  for  rate-making  bureaus 
for  insurance  companies,  see  Acts  1920,  p.  236. 

§  2.  General  pnmsiona. — ^They  are  subject  to  all  the 
general  laws  as  to  corporations  in  general  (§§  3776-3848,  and 
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bonds,  (Code,  §  4204,  as  amended  by  Acts  1920,  p.  834),  and 
it  must  comply  with  the  other  prerequisites  to  doing  business 
(see  section  2,  (2),  above) ;  and  to  these  ends  the  commissioner 
makes  examination  into  the  company's  affairs  (§  4206) ;  the 
company  must  file  with  the  Secretary  of  the  Commonwealth 
a  resolution  consenting  that  service  of  process  on  the  secretary 
shall  be  binding  on  it  (§  4207) ;  every  foreign  and  alien 
company  is  to  file  a  copy  of  its  charter  (§  4208) ;  for  doing 
business  while  company  is  in  default,  is  punishable  by  fine 
or  imprisonment  or  both  (§  4209);  insurance  companies  (ex- 
cept mutual)  must  renew  their  license  or  authority  every 
year  (§§  4210,  4226)  ;  ample  provisions  are  made  as  to  deposit 
of  bonds,  payment  thereof,  interest  and  lien  of  policyholders 
thereon,  application  of  deposits  to  payment  of  claims,  suit  by 
commissioner,  etc.  (§§  4211-20;  and  Acts  1920,  p.  841,  amend- 
ing §  4211) ;  company  is  to  furnish  forms  for  preliminary 
proof  of  loss  (§  4221) ;  foreign  companies  are  not  to  do  busi- 
ness here  except  through  resident  agents  (§§  4222-6)  ;  discrim- 
nations  are  prohibited  (§  4222—5) ;  the  provisions  in  policies 
printed  in  type  less  than  brevier  (8  point)  are  not  binding, 
but  this  does  not  apply  to  photographic  copies  of  applica- 
tion, or  parts  thereof,  made  parts  of  the  policy  (Acts  1918, 
p.  539,  amending  §  4227) ;  companies  are  required  to  make 
annual  reports  to  the  commissioner  and  other  reports  as  re- 
quired by  him,  and  false  statement  in  a  report  is  punished 
as  perjury  (§§  4229-30) ;  violation  of  chapter  is  punished  by 
fine  from  $20  to  $200  (which  goes  to  the  Literary  Fund),  and 
is  enforced  by  the  State  Corporation  Commission  (§§  4231-2, 
4234) ;  foreign  corporations  are  to  be  restricted  like  those 
states  restrict  Virginia  corporations  (§  4233) ;  list  of  agents 
are  to  be  filed  annually  and  as  appointed  and  each  agent  must 
register  (fee  $1)  with  the  conmiissioner  for  each  company 
represented  by  him  for  a  period  ending  July  15th,  each  year, 
and  if  he  solicits  insurance  without  registering  he  is  fined  $10 
to  $100  (§  4235,  as  amended  by  Acts  1922);  charters  of 
domestic  corporations  granted  before  December  31,  1908,  are 
revoked  if  license  required  is  not  obtained  (§  4236) ;  no  stock 
is  (under  penalty)  to  be  sold  until  the  bureau  has  been  fur- 
nished full  particulars,  and  fiscal  agent  is  required  to  give 
bond  (§§  4237-9) ;  an  insurance  company  is  not  to  engage  in 
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banking  (§  4240) ;  for  publishing  a  false  or  misleadix*^'  state- 
ment the  company  forfeits  $100  (§  4241) ;  for  insoI^V«»*»*^y  and 
certain  di&obedience  or  default,  commissioner  may,  oxm  l~ule  to 
show  cause,  take  [rassession  of  property  and  conduct  fcli®  "^si- 
ness  (§g  4242-6). 

§  3.    Mntoal  life  iniurance  companwa. — 

(1)  Prerequisites  to  doing  business. — Such  c-oxnpany 
must  first  have  bona  fide  agreements  for  insurance  ^itAx  Qq^ 
less  than  100  persons  and  have  received  tlierefrom  a.C:  -lea^ 
$10,000  in  premiums,  and  have  complied  with  all  th^  pr^. 
requisites  to  doing  business  {see  section  2,  (2), above).       (^€^Do^^ 

§  4247.) 

(2)  Punishment  for  fravdvlent  procurement  of  f?e>Zicjf . 
effect. — Any  agent,  phy4<^aQ)  or  <rther  per*)n  kno'^iz^Jj, 
securing  a  life  insurance  policy  on  a  person  without  his  fczzoifi. 
edge  or  consent,  or  by  misrepresentation,  false,  fraudulent  or 
untrue  statements  be  instrumental  in  securing  such  a  policy 
on  a  person  not  in  an  insurable  condition,  is  guilty  of  a  mis- 
demeanor, and  the  certificate  or  renewal  is  absolutely  void  if 
the  insured  participated  in  such  fraud.     (Code,  §  4248,  as 
amended  by  Acts  1920,  p.  618.) 

(8)     What  deferises  cannot  be  used  after  time  limit. 

Where  the  policy  contains  a  clause  or  provision  limiting  the 
time  within  which  the  policy  may  be  contested,  except  for 
certain  causes  stated,  no  ground  of  defense  not  stated  shall  be 
used  in  defense  to  any  action  or  suit  after  the  time  limit  fixed. 
(Code,  §  4248,  as  amended  by  Acts  1920,  p.  618.)  See,  also, 
section  8,  (5). 

(4)  Other  provisions  as  to  such  companies. — See  Code, 
§§424-58. 

§  4.    AaseMiBctit  or  co-c^teratire  life  and  caaualtjr  com* 

(1)  Prereguisites  to  doing  business. — Such  a  compaay, 
before  doing  business,  must  have  a  membership  of  not  less 
than  200  insurable  persons,  with  aggregate  insurance  of  not 
less  than  $50,000,  and  not  less  than  5  per  cent,  of  each  subscrip- 
tion paid  in  ca^,  to  be  held  in  trust  as  an  emergency  fund 
for  the  beneficiaries,  and  must  have  furnished  the  statement 
to  the  commissioner,  mentioned  in  section  2,  (2),  above. 

(2)  Penalty  for  fraudulently  procuring  policy;  false 
Mtatement  perjury. — See  Code,  §  4269. 
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(3)  Other  provuion  as  to  siu^h  cornpames. — See  Code, 
§§  4260-72. 

§  5    Fraternal  benefit  associations,  orders,  or  societies. — 

(1)  Definitions;  to  what  societies  chapter  does  not  ap- 
ply,— A  "fraternal  benefit  society"  is  a  corporation,  society, 
order,  or  voluntary  association,  without  capital  stock,  organ- 
ized and  carried  on  solely  for  the  mutual  benefit  of  its  mem- 
bers and  their  beneficiaries,  and  not  for  profit,  and  having  a 
lodge  system  with  ritualistic  form  of  work  and  representative 
form  of  government,  and  which  makes  provisions  for  the  pay- 
ment of  benefits  in  accordance  with  section  4270  of  the  Code. 
(Code,  §  4273.) 

But  this  chapter  (171)  does  not  apply  to  grand  or  subor- 
dinate lodges  of  Masons,  Odd  Fellows,  or  Knights  of  Pythias 
(exclusive  of  the  insurance  department  of  the  supreme  lodge 
of  the  Knights  of  Pythias),  or  the  Junior  Order  of  United 
American  Mechanics  (exclusive  of  the  beneficiary  degree  or 
insurance  branch  of  the  National  Council),  or  to  societies 
which  limit  their  membership  to  any  one  hazardous  occupa- 
tion, nor  to  similar  societies  which  do  not  issue  insurance  cer- 
tificates, nor  to  an  association  of  local  lodges,  which  provides 
death  benefits  not  over  $500  to  one  person,  or  disability  bene- 
fits not  over  $300  in  any  one  year  to  one  person,  or  both ;  nor 
to  contracts  of  re-insurance  business  on  such  plan;  nor  to 
domestic  societies  which  limit  their  membership  to  employees 
of  a  particular  city  or  town,  designated  him,  business  house,  or 
corporation;  nor  to  domestic  lodges,  orders  or  associations  of 
a  purely  religious,  charitable  and  benevolent  description,  not 
providing  for  a  death  benefit  over  $100,  or  for  disability  bene- 
fits over  $150  to  one  pereon  in  one  year.     (Code,  §  4302.) 

A  "lodge  system"  is  where  the  society  has  a  supreme  gov- 
erning or  legislative  body,  and  subordinate  lodges  or  branches, 
with  constitution,  laws,  rules,  regulations,  and  ritual,  and 
holding  regular  or  stated  meetings  at  least  once  a  month. 
(Code,  §  4274.) 

A  "representative  form  of  government"  is  where  the 
supreme  legislature  or  governing  body  (meeting  and  electing 
officers,  etc.,  at  least  every  4  years),  is  elected  by  the  members, 
or  delegates  elected  directly  or  indirectly  by  the  members,  and 
composed  of  such  other  members  as  is  prescribed  by  its  con- 
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stitution  and  laws,  the  elective  members  being  in  ma.j  «^*  -^^-j-^       ^         ^ 


having  not  less  than  two-thirds  of  the  votes,  nor     J-^^^^.      '^A** 
the  votes  required  to  amend  its  constitution  and  la-  ^^*^^*\,^^fi      >?*>>^ 
members,  officers,  representatives,  or  delegates  canno*>  t^  "^^  ^ 

proxy.     (Code,  8  4275.)  ^j^^ 

(2)  Exempt  from  insurance  laiws;  funds  exem.^^^  jr 
taxation. — Ekcept  as  provided  in  this  chapter  ( 171 )  a-S     ^       f  A  ^^ 
societies,  they  are  governed  entirely  by  this  chapt^-***       ^5^ 
are  exempt  from  all  provisions  of  the  insurance  law^     ^-t  -/*C? 
State  in  every  respect,  and  no.  new  law  applies  to  thexD,       ^e 
less  they  are  expressly  designated  therein.     (Code,  §  4STe\  ■"- 

Fraternal  societies  under  this  chapter  (171)  is  <^etjgp. 
to  be  charitable  and  benevolent  institutions,  and  all  its  AiQcfs 
are  exempt  from  all  and  every  State,  county,  district,  munic- 
ipal, and  school  tax,  other  than  taxes  on  real  estate  and  office 
equipment.     (Code,  §  4303.) 

(3)  Organization;  coats;  prerequiMtet  to  doing  bunneas; 
powers. — They  are  organized  like  other  non-stock  companies 
(see  Corporations,  section  4;  for  costs,  see  section  5) ;  but  the 
articles  of  incorporation,  and  duly  certified  copies  of  the  con- 
stitution, laws,  rules  and  regulations,  and  copies  of  all  proposed 
forms  of  benefit  certificates,  applications  therefor  and  cir- 
culars to  be  issued  by  the  society,  and  a  bond  for  $2500,  with 
sureties  approved  by  the  Commissioner  of  Insurance,  con- 
ditioned upon  the  return  of  the  advanced  payments  to  ap- 
plicants if  the  organization  is  not  completed  within  a  year, 
must  be  filed  with  the  commissioner,  who  may  require  such 
further  information  as  he  deems  necessary.  Whereupon,  he 
issues  a  preliminary  certificate  authorizing  the  solicitation  of 
members.  Each  applicant  must  pay  at  least  one  monthly 
payment;  but  no  death  or  benefit  certificates  can  issue  until 
there  are  at  least  250  applicants  for  at  least  $100,000  of  in- 
surance; nor  until  6  subordinate  lodges  or  branches  are  estab- 
lished, embracing  said  applicants ;  nor  until  a  list  of  the  ap- 
plicants is  submitted  to  the  commissioner  (under  oath  of  the 
president  and  secretary,  or  corresponding  officers),  with 
names,  address,  date  approved,  date  initiated,  name  and  num- 
ber of  the  subordinate  branch,  amount  of  benefits  to  be  granted, 
rat«  of  stated  periodical  contributions  which  shall  be  suffi- 
cient for  meeting  the  mortuary    (or  death)    and  disability 
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obligations  contracted,  according  to  standard  tables  named; 
nor  uncil  it  is  shown  to  the  commissioner  by  the  sworn  state- 
ment of  the  treasurer  or  corresponding  officer  that  at  least  250 
applicants  have  each  paid  at  least  one  regular  monthly  pay- 
ment, aggregating  at  least  $1250,  to  the  sole  credit  of  tiie  death 
or  disability  fund.  Whereupon  the  commissioner  issues  a 
permanent  certificate  of  organization,  and  the  supreme  leg- 
islative or  governing  body  (within  one  year  thereafter) 
elects  all  officers,  trustees,  directors  or  other  persons  who  are 
to  have  the  general  control  and  management  of  the  affairs  and 
funds  of  the  society.  The  society  has  power  to  make,  change, 
alter,  add  to,  or  amend  the  constitution  and  by-laws;  and  such 
other  powers  as  are  necessary  and  incidental  to  carry  into 
effect  the  objects  and  purposes  of  the  society.  (Code,  §  4284.) 
The  constitution  and  laws  of  the  society  may  provide 
that  no  subordinate  body,  nor  any  of  its  officers  or  members 
can  waive  any  of  the  provisions  of  the  laws  and  Constitution 
of  the  society.     (Code,  §  4291.) 

(4)  MejnheraMp, — ^Members  must  be  not  less  than  16  nor 
more  than  60,  who  (except  general  or  social  members)  must 
be  legally  examined  by  a  physician  and  approved  by  the 
society;  but  no  additional  examination  is  necessary  on  appli- 
cation for  disability  benefits.     (Code,  §  4279.) 

(5)  Benefits. — There  may  be  either  death  or  disability 
benefits,  but  payment  of  disability  benefits  on  account  of  old 
age  must  not  commence  under  70  years,  and  such  benefits  may 
include  monument  or  tombstone  and  funeral  expenses.  Where 
permanently  disabled  or  70  years  old,  he  may  also  be  given 
all  or  a  portion  of  the  face  value  of  his  certificate.  And  benefit 
certificates  may  issue  for  any  term  of  years,  payable  upon 
the  death  or  disability  within  that  time.  Upon  written  ap- 
plication of  a  member,  a  society  (which  has  readjusted  its 
rules  of  contribution,  as  to  contracts  affected  thereby)  may 
accept  a  part  of  the  periodical  contributions  in  cash,  and 
charge  the  remainder,  not  exceeding  one-half,  against  the 
certificate  with  interest  payable  or  compounded  annually  at 
not  less  than  4  per  cent.  Where  the  reserve  justifies,  extended 
and  paid-up  protection  or  withdrawal  equities  may  be  granted 
a  member,  but  not  exceeding  in  value  his  portion  of  the  re- 
serve.    (Code,  §  4277.) 
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shall  write  more  than  one  of  the  several  kinds  of  iiB-^"*-*  ^  ^0^ 
named  above,  unless  it  has  a  paid  up  capital,  either    <^^^^^  O^ 
invested,  of  $100,000;  and  then  it  must  make  a  repo^»**    ^h^ 
sworn  statement  of  each  kind  of  business  done.    No  coT^P^tiy 
shall  write  any  policy  for  over  10  per  cent,  of  its  pc^i"  Up 
capital  and  surplus,  exclusive  of  the  amount  of  any  suo/i  J*is^ 
secured  by  collateral,  unless  the  excess  is  re-insured;  but  this 
limitation  does  not  apply  to  any  bonds  or  sureties  iMrnished 
to  the  United  States  or  any  court  or  officer  thereof.     (Code 
§  4305.)  ' 

(2)  W?ien  president  and  directors  liable. — If  knowing 
the  company  to  be  insolvent  they  make  or  assent  to  further 
insurance,  they  are  personally  liable  for  any  loss  under  such 
insurance.     (Code,  §  4305.) 

(3)  Duty  of  company  when  amount  du£  on  loss  by  fjre 
is  less  than  amount  on  which  premium  is  paid. — In  such  cases, 
the  company  should  refund  the  excess  premium,  with  interest ; 
but  this  does  not  apply  to  cases  of  partial  loss  where  the  policy 
is  continued  as  to  the  residue  of  the  amount  named  in  the 
policy  nor  does  it  apply  to  purely  mutely  companies,  paying 
its  losses  solely  from  assessment  of  its  members.  (Code, 
§  4306.) 

(4)  ^Arbitrators  and  umpires  to  settle  losses. — ^They  must 
be  citizens  and  actual  residents  of  Virginia,  unless  otherwise 
agreed;  and  must  swear  faithfully  to  discharge  their  duties 
and  that  they  are  in  no  manner  in  the  employment  of,  nor 
related  to,  any  individual  affected  thereby,  or  in  the  employ- 
ment of  any  insurance  company.     (Code,  §  4308-9.) 

(6)  What  provisions  policy  shall  oind  shall  not  con- 
tain.— ^The  statute  names  nine  provisions  a  policy  against 
disease  or  accident  or  both  must  contain,  and  names  three 
it  must  not  contain,  but  the  policy  is  held  valid  according  to 
how  it  ought  to  have  been,  and  the  company  is  punished  by  a 
fine  not  over  $500.  Policies  of  foreign  companies  are  to  con- 
tain such  provisions  as  the  State,  etc.,  where  organized  pre- 
scribes shall  be  in  suph  policies  when  issued  here;  and  our 
policies  when  issued  outside  may  contain  any  provision  re- 
quired by  the  law  there.     (Code,  §§  4315-21.) 

(6)  Fire-insurance  rate-making  bureau, — In  1920,  an 
act  was  passed  to  provide  for  the  organization,  operation,  and 


938  INSURAKCE    AND    IK6UBAKGE    OOMPANIE8 

supervision  of  fire  insurance  rate-making  bureaus;  to  provide 
for  a  review  of  rates  and  rules  fixed  by  such  bureaus  for 
insurance  upon  property  in  this  State;  to  prohibit  discrimi- 
nation in  such  rates;  to  reprulate  all  a<rreements  between  fire 
insurance  companies  or  their  agents  affecting  such  rates;  and 
empowering  the  Commissioner  of  Insurance  to  reduce  fire 
insurance  rates,  and  providing  a  penalty  for  violation.  This 
act  does  not  apply  to  mutual  insurance  companies  on  the 
assessment  plan;  nor  to  property  protected  in  whole  or  v^ 
by  automatic  sprinklers  and  insured  in  connection  with  an 
inspection  service;  nor  to  the  rolling  stock  of  railroad  cor- 
porations or  property  in  transit  while  in  the  possession  of 
railroad  companies:  nor  to  the  property  of  such  common 
carriers  used  or  employed  by  them  in  their  business  of  carry- 
ing freight,  merchandise  or  passengers;  nor  to  insurance  upon 
or  in  connection  with  marine  or  transportation  risks  or 
hazards  other  than  automobile  insurance.  (Acts  1920,  p.  236.) 

(7)  Other  provisions  as  to  such  companies. — See  Code, 
§  4307  (limitation  to  size  of  risk  assumed  by  fire  companies, 
revocation  of  license  for  failure  to  comply,  and  appeal) ; 
8  4310  (when  assets  may  not  be  distributed  among  the  stock- 
holders, re-insurance,  and  dividends) ;  §  4311  (reserve) ;  §  4312 
(to  prevent  fire  insurance  companies  from  combining  to  fix 
the  pay  of  agents) ;  §§  4313-4  (the  issuance  of  fire  insurance 
policies  to  an  underwriter's  agency) ;  §  4315  (issuance  against 
loss  or  damage  from  disease  or  accident  or  both,  when  policy 
to  be  delivered,  and  type  in  which  to  be  printed) ;  §  4322 
(reserves  for  outstanding  losses  under  certain  insurance  com- 
panies, and  annual  statement  to  be  made  to  the  Commissioner 
of  Insurance  by  companies  issuing  accident  policies  on  em- 
ployees and  others) ;  §  4323  (how  unallocated  payments  are 
to  be  distributed) ;  §  4324  (how  indebtedness  for  outstanding 
losses  to  be  determined) ;  §  4325  (how  annual  statement  made 
out  by  corporations  which  have  been  issuing  policies  less  than 
10  years) ;  §  4326  (deposits  of  alien  casualty  companies). 

§  7«  Mutual  insurance  companies  (other  than  life)  gen- 
erally.— 

(1)  How  organized;  costs. — Such  a  company  is  chartered 
by  20  or  more  residents  subscribing  and  acknowledging  ar- 
ticles of  incorporation,  specifying  (a)  the  name,  purpose  and 
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JocBtion  of  principal  or  home  office,  which  must  l>^  ^ 

SUte;  (b)  the  name  and  addresses  of  the  directors,  w 

ige  until  the  first  meeting  of  the  members;  (c)  the  na 

residence  of  the  incorporators.    The  name  must  coni 

word  mutual  or  not  so  similar  to  such  existing  corpojr^  __ 

to  be  confusing  or  misleading.    The  articles,  executecJ        ^^-< 

plicate,  are  presented  to  the  court  or  judge  in  vacati<:>-»^  "     ^.    <>  ^ 

certifies  thereon  whether  the  same  are  properly  execu*;'^*^  a   ^- '" 

acknowledged;  and  then  they,  together  with  the  tesc^il^^  j*    ^ 

the  charter  fee  (if  any),  are  presented  to  the  CommifiESiO^  O^ 

of  Insurance,  who  indicates  thereon  his  approval  or     tli^  ^*> 

proval,  in  the  latter  case  giving  reasons.     He  files  one    *^»,    "■ 

in  his  office  and  sends  the  other  to  the  State  Corporation  Oi^j,"'^ 

mission,  who  decides  whether  the  applicants  are  entitled  to 

charter;  if  granted,  they  enter  an  order  thereon  to  that  effect 

and  certifies  the  same  to  the  Secretary  of  the  Commonwealth 

(the  company  then  having  a  legal  existence),  who  reconjg 

it,  and  certifies  it  to  the  clerk  of  the  court  where  its  principal 

office  is,  who  records  the  same,  and  the  fact  of  its  recordation  is 

endorsed  thereon,  and  it  is  then  returned  to  the  clerk  of  the 

conmiission.    The  articles  may  be  amended  as  in  the  case  of 

other  non-stock  corporations  (see  %  3875  of  the  Code),  or  as 

provided  in  the  articles,  and  the  amendment  must  be  approved, 

recorded,  and  filed  as  in  case  of  the  original  articles.     The 

amendment  and  by-laws  must,  within  30  days,  be  filed  with 

the  commissioner.     (Acts  1920,  p.  363,  §§  1-5.) 

(2)  WTuU  laws  control. — Companies  organized  or  ad- 
mitted to  do  business  under  this  act  are  not  subject  to  any 
other  insurance  law,  unless  expressly  so  provided;  except  the 
provisions  relating  to  "the  issuance  of  policies,  policy  forms, 
the  supervision  of  rates,  prohibiting  of  discrimination  and 
rebates,  annual  reports,  reserves,  taxes,  and  fees",  and  they 
must  make  "its  annual  report  in  such  form  and  submit  to  such 
examination  and  furnish  such  information  as  may  be  required 
by  the  State  Corporation  Commission  through  the  Commis- 
sioner of  Insurance";  and  as  far  as  practicable  the  examina- 
tion of  guch  foreign  companies  shall  be  in  co-operation  with 
the  foreign  insurance  departments,  and  their  annual  reports 
such  aa  are  in  general  use  throughout  the  United  States.  This 
set  expressly  repeals  all  conflicting  laws;  this  repeal  or  act, 
liowever,  is  not  to  apply  to  affect  any  such  existing  companies, 
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domestic  or  forei^;  but  such  companies  may  by  resolution 
of  a  majority  of  its  board  of  directors  at  a  special  meeting 
foi'  the  purpose,  and  duly  certified  by  the  president  and  secre- 
tary and  approved  by  the  commission  through  the  commis- 
sioner, elect  to  adopt  and  become  subject  to  this  act;  which 
may  then  effect  such  kinds  of  insurance  as  authorized  by  the 
act  and  specified  in  its  charter  then  in  force,  or  as  then  or 
thereafter  amended,  together  with  such  additional  kinds  as 
are  specified  in  the  resolution.  (Acts  1920,  p.  363,  §§  17,  18, 
22.) 

(8)  Kinds  of  insurcmce  or  re-insurance  company  may 
make  or  accept. — Such  companies  may  make  contracts  of  in- 
surance or  accept  re-insurance,  to  the  extent  specified  in  its 
charter  as  follows: 

"(a)  Fire  insurance. — Against  loss  or  damage  to  prop- 
erty and  loss  of  use  and  occupancy  by  fire,  lightning,  wind- 
storm, tornado,  cyclone,  hail,  tempest,  flood,  earthquake,  frost 
or  snow,  bombardment,  invasion,  insurrection,  riot,  civil  war 
or  commotion,  military  or  usurped  power,  explosion,  fire  en- 
suing, and  explosion,  no  fire  ensuing,  except  explosion  by  steam 
boilers  or  fly-wheels;  against  loss  or  damage  by  water  caused 
by  the  breakage  or  leakage  of  sprinklers,  pumps,  or  other  ap- 
paratus, water  pipes,  plumbing,  or  their  fixtures,  erected  for 
extinguishing  fires,  and  against  accidental  injury  to  such 
sprinklers,  pumps,  other  apparatus,  water  pipes,  plumbing  or 
fixtures;  against  loss  or  damage  to  any  goods  or  premises  of 
the  assured  and  loss  or  damage  to  the  property  of  another  for 
which  the'  assured  is  liable,  caused  by  the  leakage  of  roofs, 
leaders  and  spouting,  or  by  rain  and  snow  driven  through 
broken  and  open  windows  and  skylights,  or  caused  by  the  con- 
tents of  any  tank  or  impact  of  any  falling  tank,  tank  platform 
or  supports  erected  in  or  upon  any  building;  against  the  risks 
of  inland  transportation  and  navigation;  upon  automobiles, 
airplanes,  seaplanes,  dirigibles  or  other  aircraft,  whether 
or  not  operated  under  their  own  pK)wer,  against  loss  or  damage 
by  any  of  the  causes  of  risks  specified  in  this  sub-section,  in- 
cluding also  explosion,  transportation,  collision,  liability  for 
damage  to  property  resulting  from  owning,  maintaining  or 
using  automobiles  and  including  burglary  and  theft,  but  not 
including  loss  or  damage  by  reason  of  bodily  injury  to  the 
person. 
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(b)  Liability  insurance. — Against  loss,  expense 
bility  by  reason  of  bodily  injury  or  death  by  accid< 
ability,  sickness  or  disease  suffered  by  others  for  wtk 
insured  may  be  liable  or  have  assumed  liability, 
workmen's  compensation. 

(c)  Disability    insurance. — Against    bodily    inj 
death  by  accident  and  disability  by  sickness. 

(d)  Automobile  insurance. — ^Against    any    or 
expense  and  liability  resulting  from  the  ownership, 
nance  or  use  of  any  automobile  or  other  vehicle. 

(e)  Steam  boiler  insurcmce. — ^Against   loss   or    1 
to  persons  or  property  resulting  from  explosions  or 
to  boilers,  containers,  pipes,  engines,  fly-wheels,  elevat 
machinery  in  connection  therewith  and  against  loss  of 
occupancy  caused  thereby,  and  to  make  inspections 
certificates  of  inspection  thereon. 

(f)  Plate  glass. — ^To  insure  against  the  break 
plate  glass,  local  or  in  transit. 

(g)  Burglary. — ^To    insure    against    property    loa^ 
damage  by  burglary,  robbery,  any  larceny,  any  breaking 
entry,  or  entry  without  breaking,  of  any  house,  building-^  ^l  .^^ 
vessel  or  railroad  car,  and  loss  or  damage  by  forgery.  ^» 

(h)  Use  and  occupancy  insurance. — ^Against  loss  troin 
interruption  of  trade  or  business  which  may  be  the  result  of 
any  accident  or  casualty. 

(i)     Miscellaneous  insuraaice. — ^Against   loss  or  damage 
by  any  hazard  upon  any  ri^  not  provided  for  in  this  section 
which  is  not  prohibited  by  statute  or  at  common  law  from 
being  the  subject  of  insurance,  excepting  fidelity  and  surety 
and  life  insurance."     (Acts  1920,  p.  364,  §  6.) 

(4)  Prerequisites  to  doing  business. — Such  company 
cannot  do  business  until  it  has  complied  with  the  following 
conditions  and  has  been  licensed  by  the  State  Corporation 
Commission  acting  upon  a  report  from  the  Commissioner  of 
Insurance : 

^^(a)  It  shall  hold  bona  fide  applications  for  insurance 
upon  which  it  shall  issue  simultaneously  or  it  shall  have  in 
force,  at  least  20  policies  to  at  least  20  members  for  the  same 
kind  of  insurance  upon  not  less  than  200  separate  risks,  each 
within  th0  JMZijnwa  single  risk  described  herein ;  , 


lia- 
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Or 
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(b)  The  ^maximum  single  risk'  shall  not  exceed  20 
per  cent,  of  the  admitted  assets  of  three  times  the  average  risk 
or  one  per  lei-t.  of  the  insuranoo  in  force,  whichever  is  the 
greater,  any  approved  re-insurance  taking  effect  simulta- 
neously with  the  policy  being  deducted  in  determining  sac-h 
maximum  single  risk ; 

(c)  It  shall  haA'^e  collected  a  premium  upon  each  appli- 
cation which  premiums  shall  be  held  in  cash  or  securities  ap- 
proved by  the  commissioner  of  insurance  or  in  which  insur- 
ance companies  are  authorized  to  invest  and  shall  be  equal, 
in  case  of  a  fire  or  steam  boiler  insurance  to  not  less  than 
twice  the  maximum  single  risk  assumed  subject  to  one  fire 
or  to  one  loss  not  less  than  $10,000,  and  in  any  other  kind  of 
insurance  to  not  less  than  $50,000; 

(d)  For  the  purpose  of  transacting  employer's  liability 
and  workmen's  compensation  insurance  the  applications  shall 
cover  not  less  than  1,500  employees,  each  such  employee  being 
considered  a  separate  risk  for  determining  the  maximum 
single  risk; 

(e)  Satisfy  the  State  Corporation  Commission  through 
the  Commissioner  of  Insurance  that  its  financial  condition, 
methods  of  operation  and  manner  of  doing  business  are  ade- 
quate to  meet  its  obligations  to  all  policy-holders."  (Acts 
1920,  p.  366,  §  7.) 

(5)  Corporation  may  hold  policies  in  such  company. — 
Any  public  or  private  corporation,  domestic  or  foreign,  may 
take  out  policies  in  such  company.     (Acts  1920,  p.  365,  §  8.) 

(6)  VoHng  power. — ^Every  member  is  entitled  to  one 
vote,  or  to  a  number  of  votes  based  upon  the  insurance  in 
force,  the  number  of  policies  held,  or  the  amount  of  premiums 
paid,  as  pr6vided  in  the  by-laws.     (Acts  1920,  p.  366,  §  9.) 

(7)  PremivAfns;  investm^ent  of  assets;  reserves. — The 
maximum  premium  must  be  expressed  in  the  application  and 
policy.  It  may  be  cash  and  an  additional  contingent  premium 
not  less  than  the  cash  premium,  or  it  may  be  solely  cash ;  but 
no  policy  shall  issue  for  a  cash  premium  without  an  additional 
contingent  premium  unless  the  company  has  a  surplus  of  at 
least  $100,000.     (Acts  1920,  p.  867,  §  10.) 

The  company  must  not  invest  any  of  its  assets  except  in 
securities  approved  by  the  commissioner  or  according  to  the 
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laws  relating  to  the  investment  of  assets  of  domestio    ^    ^ 
ULsniance  companies  transacting  the  same  kind  of  \yitSJ^  ^^* 
(Acts  1920,  p.  367,  §  11.) 

The  company  must  maintain  unearned  premiums  or  other 
reserves  separately  for  each  kind  of  insurance,  upon  the  esMe 
basis  as  required  of  domestic  stock  insurance  companies  trans- 
acting the  same  kind  of  insurance ;  but  any  reserve  for  losses 
or  claims  based  upon  the  premium  income  must  be  computed 
upon  the  net  premium  income  after  deducting  any  so-called 
dividend  or  premium  returned  or  credited  to  the  member. 
(Acts  1920,  p.  367,  §  12.) 

And  any  domestic  company  deficient  in  the  unearned 
premium  reserve,  may,  nevertheless,  come  under  this  act,  if  it 
will  within  two  years  reduce  such  deficiency.  (Acts  1920,  p. 
367,  §  13.) 

(8)  Advances  to  compa/ny, — A  director,  officer,  or  mem- 
ber may  advance  to  the  company  any  money  necessary,  which 
with  interest  not  exceeding  10  per  cent,  is  to  be  payable  only 
out  of  the  surplus  remaining  after  providing  for  all  reserves 
and  other  liabilities,  and  shall  not  otherwise  be  a  claim  against 
the  company  or  its  assets.  No  commission  or  promotion  ex- 
penses shall  be  paid  in  connection  with  such  advancement. 
Such  advances  is  to  be  reported  in  each  annual  statement. 
(Acts  1920,  p.  367,  §  14.) 

(9)  Language  of  policies. — Such  company  may  insert  in 
any  form  of  policy  prescribed  by  law,  any  provisions  or 
conditions  required  by  its  plan  of  insurance  not  contrary  to 
law.  Conformation  in  substance  to  language  and  form  is 
sufficient,  if  the  policy  includes  a  provision  or  endorsement 
reciting  that  the  policy  shall  be  construed  as  if  in  the  language 
and  form  prescribed  by  law,  and  a  copy  of  such  policy  and 
endorsement,  if  any,  shall  have  been  first  filed  with  and  not 
disapproved  by  the  commissioner.     (Acts  1920,  p.  367,  §  15.) 

(10)  Foreign  companies. — "(1)  Any  mutual  insurance 
company  organized  outside  of  this  State  and  authorized  to 
transact  the  business  of  insurance  on  the  mutual  plan  in  any 
state,  district  or  territory,  may  be  admitted  and  licensed  sub- 
ject to  the  approval  of  the  State  Corporation  Commission 
as  aforesaid,  to  transact  the  kinds  of  insurance  authorized  by 
its  charter  or  articles  to  the  extent  and  with  the  powers  and 


944  IX8URAKGE    AND    INSURANCE    COMPANIES 

privileges  specified  in  this  act,  and  when  it  shall  be  solvent 
under  this  act,  and  shall  have  complied  with  the  following 
requirements : 

(a)  Filed  with  the  State  Corporation  Commission 
through  the  Commissioner  of  Insurance  a  certified  copy  of  its 
charter  or  articles  and  a  certificate  of  the  supervising  insur- 
ance official  of  the  state,  district  or  territory  in  which  it  is 
incorporated,  that  it  is  there  organized  and  authorized  to  do 
such  business  as  it  desires  to  transact  in  this  State. 

(b)  Filed  with  the  State  Corporation  Commission 
through  the  Commissioner  of  Insurance  a  copy  of  its  by-laws 
certified  to  by  its  secretary; 

(c)  Appointed  the  Secretary  of  the  Commonwealth  its 
agent  for  service  of  process,  in  any  action,  suit  or  proceeding 
in  any  court  of  this  State,  which  authority  shall  continue  as 
long  as  any  liability  shall  remain  outstanding  in  this  State; 

(d)  Filed  with  the  Secretary  of  the  Commonwealth  a 
resolution  adopted  by  its  board  of  directors,  consenting  that 
service  of  process  or  notice  upon  the  Secretary  of  the  Common- 
wealth in  any  action  brought  or  pending  in  this  State,  shall 
be  valid  service  of  such  process  or  notice  upon  said  company; 

(e)  Filed  a  financial  statement  under  oath,  in  such  form 
as  the  Commissioner  of  Insurance  may  require,  and  have  com- 
plied with  other  provisions  of  the  law  applicable  to  the  filing 
of  papers  and  furnishing  information  by  stock  companies 
on  application  for  authority  to  transact  the  same  kinds  of  in- 
surance; 

(f)  If  organized  without  the  United  States,  make  and 
maintain  the  deposit  required  of  stock  insurance  companies 
formed  without  the  United  States  transacting  the  same  kinds 
of  insurance. 

(g)  Its  name  shall  not  be  so  similar  to  any  name  already 
in  use  by  any  such  existing  corpK)ration,  company  or  associa- 
tion organized  or  licensed  in  this  State  as  to  be  confusing  or 
misleading. 

(2)  Upon  compliance  by  any  such  company  organized 
outside  of  this  State  with  the  provisions  of  this  section,  such 
company  may  be  licensed  and  authorized  to  transact  business 
in  this  State,  subject  to  all  the  provisions  of  the  following 
section  (see  section  (2),  above)  and  to  the  annual  renewal 
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of  licenses  at  the  times  provided  for  the  renewal  of  licr^ 
of  stock  insurance  companies  transacting  the  same  kind 
insurance;  provided,  further,  that  such  company  shall   b^  ^ 
a  surplus  of  not  less  than  $200,000."     (Acts  1^20,  p.  368,  §  i^'/ 
A  foreign  company  not  having  a  surplus  of  $200,000  ^^^ 
assets  at  least  equal  to  the  unearned  premium  reserve  and 
other  liabilities,  must  assess  its  members  liable  thereto  for 
such  deficiency  pro  rata  according  to  the  several  liabilities  of 
their  policies,  unless  the  commissioner  by  written  order  re- 
lieved the  company  therefrom  during  a  stated  period.     (Acts 
1920,  p.  367,  §  13.) 

(11)  raa?d«.— The  tajsable  premiums  ,or  premium  re- 
ceipts of  any  such  company,  domestic  or  foreign,  are  the  gross 
premiums  for  direct  insurance,  after  deducting  amounts  paid 
for  re-insurance  upon  which  a  tax  has  been  or  is  to  be  paid, 
and  deducting  premiums  upon  policies  not  taken,  premiums 
returned  or  cancelled  policies,  and  any  refund  or  return  made 
to  policy-holders  other  than  for  losses.  The  taxes  paid  by 
such  companies  into  the  State  treasury  through  the  Auditor  of 
Public  Accounts  is  in  lieu  of  all  fees,  licenses,  and  taxes,  State, 
county  and  municipal,  except  such  taxes  on  real  estate  and 
tangible  personal  property  as  may  be  levied  under  provisions 
of  law,  and  such  fees  as  are  specifically  levied  on  corporations 
generaUy  by  section  157  of  the  Virginia  Constitution.  (Acts 
1920,  p.  369,  §  19.) 

(12)  Be-insurance. — Such  company,  domestic  or  foreign, 
may  by  policy,  treaty,  or  other  agreement  cede  to  or  accept 
from  any  insurance  company  or  insurer  licensed  anywhere  in 
the  United  States,  re-insurance  upon  the  whole  or  any  part  of 
any  risk  with  or  without  contingent  liability  or  participation 
and  with  or  without  membership  in  such  mutual  insurance 
company ;  but  no  such  re-insurance  shall  be  effected  with  any 
company  or  insurer  not  first  approved  therefor  by  written 
order  of  the  Commissioner  of  Insurance  filed  in  his  office. 
(Acts  1920,  p.  369,  §  20.) 

See,  also,  Licenses  and  License  Taojes,  and  Taxation  and 
TaxBiU. 

(13)  Punishment  for  violation  of  act, — Any  person  or 
corporation  violating  this  act  is  punished  by  a  fine  of  $50 
to  $500,  and  the  Commissioner  of  Insurance  shall  have  power 
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to  revoke  the  license  of  such  person  or  corporation.     (Acts 
1920,  p.  369,  §  21.) 

§  8.  Mutual  aftsessment  and  co-operatiTe  firei  lightningi 
and  storms  insurance  companies  (for  farmers)  ^ — 

(1)  Defimtion. — ^A  mutual  fire,  lightning  or  storm  com- 
pany or  association  is  a  corporation  or  association  which  has 
no  capital  stock,  but  is  organized  and  carried  on  for  the 
benefit  of  its  members,  and  which  pays  its  losses  solely  from 
assessments  upon  its  members  without  distributing  any  portion 
of  its  profits  among  its  policy-holders  or  members  in  the  shape 
of  dividends,  and  which  confines  its  business  to  this  State. 
(Code,  §  4327.)  But  this  chapter  (173)  does  not  apply  to 
such  companies  chartered  before  1906.     (Code,  §  4340.) 

(2)  How  organized;  costs;  general  laws  as  to  corpora- 
tions  applicable  to. — Such  a  company  or  association  is  incor- 
porated like  private  corporations  in  general — see  Corporations^ 
section  4;  for  costs,  see  section  5;  but  it  shall  not  be  required 
to  have  any  capital  stock,  and  no  bonds  need  be  deposited 
with  the  State  Treasurer.  (Code,  §  4327.)  The  general  pro- 
visions of  the  Code  as  to  corporations  in  general  (§§  3776- 
3848,  and  Acts  1920,  pp.  489,  495,  565;  amending  §§  3780, 
2846,  3847,  respectively),  apply  to  such  company. 

(3)  Prerequisites  to  beginmng  business. — Such  com- 
pany, before  beginning  business,  must  have  at  least  25 
members,  collectively  owning  property  of  the  value  of  $50,000 
or  more,  and  agreeing  to  become  insured  therein,  and  furnish 
the  Commissioner  of  Insurance  a  statement,  under  seal,  veri- 
fied by  the  oaths  of  its  president  and  secretary,  or  two  of  its 
directors,  showing  the  number  and  names  of  the  subscribers, 
that  each  is  solvent,  the  amount  subscribed  by  each,  and  the 
particular  territory  to  which  the  business  is  to  be  confined; 
and  has  obtained  a  license  or  certificate  of  authority  to  trans- 
act business,  and  has  otherwise  complied  with  the  laws. 
(Code,  §  4328.) 

(4)  Such  companies  placed  under  supervision  of  Bureau 
of  Insurance. — Such  companies  are,  by  a  recent  act,  placed 
under  the  supervision  and  control  of  the  Bureau  of  Insurance ; 
and  they  are  to  make  reports  to  the  Conmiissioner  of  Insur- 
ance at  such  times  and  in  such  form  as  he  may  require,  and 
shall  be  annually  licensed  as  other  companies  are  licensed,  ex- 
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cept  they  are  exempt  from  the  license  tax,  all  other  fees  and 
the  deposit  of  bonds.     (Acts  1918,  p.  170.) 

(5)  Election  of  directors. — The  directors  are  chosen  by 
the  members,  or  the  insured,  at  the  company's  regular  meet- 
ing, each  person  insuring  having  one  vote,  which  may  be  cast 
by  proxy  as  prescribed  by  the  by-laws,  unless  prohibited  by 
the  by-laws.     (Code,  §  4337.) 

(6)  Who  not  to  hold  office. — Non-residents  of  the  terri- 
tory (see  section  8),  but  who  own  property  therein,  are  not 
eligible  to  office  in  the  company.     (§  4339.) 

(7)  Provisions  of  policy;  by-laws  and  regulations  to  he 
attached. — The  directors  issues  the  policy  signed  by  the  presi- 
dent and  secretary,  agreeing  in  the  name  of  the  company  to 
pay  all  damages  to  the  property,  not  exceeding  the  amount 
insured,  done  to  the  property  by  fire,  storm,  or  lightning  dur- 
ing the  time  mentioned  in  the  policy.  And  the  policy  may 
cover  loss  by  lightning  to  live-stock  which  sometimes  are  at 
a  separate  or  detached  building  and  at  other  times  at  another. 
The  policy  must  have  attached  thereto  a  printed  copy  of  the 
by-laws  and  regulations  of  the  company.     (Code,  §  4329.) 

(8)  What  property  may  be  insured. — No  property  is  to 
be  insured  outside  the  prescribed  territory,  except  where  a 
member  living  near  the  line  has  property  on  both  sides.  Only 
dwelling  houses  on  farms,  bams,  and  their  contents,  and  live- 
stock owned  on  such  property,  growing  crops,  and  other  prop- 
erty, not  more  hazardous,  and  buildings  in  villages  or  cities 
detached  from  other  buildings  such  distances  as  the  by-laws 
may  prescribe,  and  their  contents,  or  live-stock  owned  on  such 
premises.     (Code,  §  4336.) 

For  insuring  any  other  property,  the  officer  is  liable 
to  a  fine  of  $10  to  $500,  and  for  any  loss  to  any  one.  (Code, 
§  4340.) 

(9)  Obligations  upon  members;  notice  of  loss;  adjust- 
ment.— Each  person  insured  agrees  to  pay  his  pro  rata  share 
of  all  losses  or  damages  sustained  by  any  member,  and  such 
reasonable  sum  for  expenses  as  the  by-laws  may  require.  A 
policy-holder  sustaining  a  loss  or  damage  must  notify  the 
president  or  secretary  within  10  days,  and  the  proper  officers 
of  the  company  shall  at  once  proceed  to  ascertain  and  adjust 
the  same  as  provided  by  its  charter  and  by-laws.  (Code, 
§4330.) 
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For  trust  companies,  which  have  been  omitted  from  the 
insurance  laws,  and  placed  under  the  Banking  Department, 
see  Banks  and  Banking^  section  1,  (3). 

(2)  Minimum  capital. — It  must  be  not  less  than  $260,- 
000.    (Code,  §  4341.) 

(3)  Foreign  compames. — Any  one  acting  and  doing 
business  for  such  company  here  is  deemed  its  agent.  Before 
transacting  business  here,  there  must  be  deposited  with  the 
State  Corporation  Commission  a  copy  of  the  company's  char- 
ter, and  also  a  detailed  sworn  statement  of  the  president  and 
secretary,  as  required  by  law.     (Code,  §§  4342-3.) 

Such  company  with  a  paid-up  cash  capital  of  not  less 
than  $250,000,  who  has  complied  with  the  law  as  to  doing 
business  here,  upon  proof  of  solvency,  credit,  and  ability, 
satisfactory  to  the  court,  judge,  or  other  officer  authorized  to 
approve  such  bond,  may  be  accepted  as  surety  thereon;  and 
such  surety  may  be  released  as  provided  by  law  for  individ- 
uals.    (Code,  §  4346.) 

(4)  Suits  against  such  co7npani€s. — ^An  action  or  suit 
may  be  brought  against  such  company  in  the  place  where  it 
has  become  surety,  qualified  as  fiduciary,  or  assumed  any  duty 
or  obligation  as  principal  or  otherwise,  or  where  the  principal 
obligator  may  be  sued.  Where  the  State  is  a  party  the  suit  is 
in  the  circuit  court  of  Richmond.     (Code,  §  4345.) 

The  company  cannot,  in  such  action  or  suit  deny  its 
corporate  power  to  execute  the  instrument  or  assume  the  lia- 
bility.    (Code,  §  4348.) 

(5)  Power  of  attorney  to  execute  bonds. — The  company 
may  do  business  by  agents  as  attorneys  in  fact  under  a  power 
of  attorney,  with  or  without  seal  or  scroll.  Such  powers 
of  attorney  (unless  for  an  individual  transaction)  must  be 
acknowledged  and  recorded  in  the  county  or  city,  or  counties 
and  cities,  where  they  are  to  be  exercised,  and  indexed  in  name 
of  agent  and  principal. 

Such  powers  of  attorney  are  to  continue  until  they  expire 
by  limitation  therein  or  are  revoked  by  the  company  by  a 
writing  under  seal  acknowledged  and  recorded,  the  clerk  not- 
ing the  fact  in  the  margin  of  the  deed  book  where  the  power 
of  attorney  is  recorded,  with  a  reference  to  where  the  revoca- 
tion is  recorded.     (Code,  §  4349.) 
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(6)  When  companies  to  be  accepted  as  surety. — Such 
companies,  foreign  or  domestic,  complying  with  the  law,  are  to 
be  accepted  as  surety  on  bonds  required  or  permitted  to  be 
given,  but  not  for  an  amount  in  excess  of  20  per  cent,  (or  10 
per  cent,  in  any  one  case)  of  the  paid-up  capital  plus  the 
surplus  and  undivided  profits,  unless  they  are  secured  for  such 
excess  by  collateral  insurance  or  deposit  or  deed  of  trust  or 
otherwise.     (Code,  §  4360.) 

(7)  Clerks  to  be  furrdshed  lists  of  such  companies  and 
changes  therein. — ^The  Commissioner  of  Insurance  is  to  furnish 
in  April  each  year  the  clerks  of  courts  a  list  of  such  companies, 
with  a  statement  of  assets  and  liabilities,  and  notify  them  of 
revocations  of  authority  by  the  State  Corporation  Commission. 
(Code,  §  4344.) 

(8)  When  expenses  of  securing  bond  allowed  in  settle- 
ments.— ^A  court,  judge,  or  other  officer  whose  duty  it  is  to 
pass  upon  the  account  of  any  person  or  corporation  required  to 
execute  a  bond  with  surety  shaU,  whenever  a  surety  company 
is  given  as  surety  thereon,  allow  in  the  settlement  of  such  ac- 
count a  reasonable  sum  for  the  expense  of  securing  such  surety, 
but  such  allowance  shall  not  be  made  to  any  State,  county, 
city,  or  town  officer.     (Code,  §  4347.) 

(9)  Contracts  of  surety  between  common  carriers  and 
their  employees. — See  Code,  §  3935,  as  amended  by  Acts,  1920, 
p.  20.) 

§  10.    Indnatrial  sick  benefit  companies  and  associations* 

(1)  Definition. — ^They  are  any  corporation,  joint-stock 
company  or  association  (except  fraternal  beneficiary  associa- 
tions— see  section  5,  above),  domestic,  foreign,  or  alien,  that 
collects  premiums,  dues,  or  assessments  weekly  from  its  mem- 
bers or  policy-holders,  and  issues  policies  for  weekly  indemnity 
for  sickness  or  accident  in  addition  to  death  benefit,  and  is 
not  required  to  maintain  the  legal  reserve  for  said  death  bene- 
fits.   (Code,  §  4351.) 

(2)  How  organized;  costs. — See  section  2,  above. 
They  must  state  its  purposes  plainly  in  its  charter,  and 

shall  be  subject  to  the  general  laws  governing  such  corpora- 
tions.   (Code,  §  4357.) 

(3)  Restrictions  as  to  class  of  policy. — ^The  policy  must 
provide  for  a  weekly  indemnity  for  sickness  or  accident,  and 
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must  not  be  a  straight  life,  limited  payment  life,  or  endow- 
ment insurance,  nor  shall  it  provide  a  surrender  value  in  case 
of  lapse,  nor  greater  death  benefit  than  $250,  nor  a  greater 
weekly  indemnity  than  $10.    (Code,  §  4352. ) 

The  policy  may  contain  a  provision  for  its  cancellation 
of  the  sick  benefit  portion,  under  certain  conditions.  (Acts 
1922,  p. .) 

(4)  Beneficiaries. — They  are  the  wife,  husband,  family, 
or  blood  relatives  of  the  insured  or  relatives  by  marriage  or 
adoption,  affianced  (i.  e.,  engaged)  wife  or  husband,  or  a  de- 
pendent, subject  to  the  company's  control  as  to  the  designation 
of  beneficiaries  within  said  classes,  and  said  beneficiaries  can- 
not be  changed  by  assignment  or  will  without  the  company's 
consent,  to  persons  outside  the  above  classes.    (Code,  §  4352.) 

(5)  Capital  required. — Such  company  hereafter  (1920) 
incorporated  is  now  required  by  recent  act  to  have  a  cash 
capital  of  at  least  $100,000,  fully  paid  in,  and  a  cash  surplus 
of  at  least  $50,000,  and  any  such  foreign  company  hereafter 
(1920)  licensed  to  do  business  here,  must  have  a  cash  capital 
of  at  least  $100,000  fully  paid  in,  and,  in  addition,  must  deposit 
with  the  State  Treasurer  or  with  the  proper  officer  of  the  State 
of  its  incorporation,  for  the  general  protection  of  its  policy- 
holders, $100,000  in  the  interest-paying  bonds  or  stocks  of  the 
United  States,  this  State,  or  any  municipality  or  county  there- 
of, or  of  some  other  state,  of  the  market  value  of  $100,000 
in  the  city  of  New  York,  or  in  bonds  and  mortgages  on 
unincumbered  real  estate  in  this  State  or  of  the  state  where 
organized,  of  at  least  double  of  the  loan  thereon,  or  such 
securities,  stocks,  bonds,  or  mortgages  as  may  be  accepted  by 
the  proper  officer  of  the  state  of  its  incorporation  as  of  the 
value  of  $100,000.    (Acts  1920,  p.  266.) 

Such  foreign  companies,  at  present  doing  business  here, 
must  after  April  13,  1921,  have  the  same  amount  of  paid-up 
capital  stock  and  make  and  maintain  such  deposit  as  may 
then  be  required  by  the  then  existing  laws  of  the  respective 
states  of  their  incorporation,  of  companies  of  this  State  doing 
a  similar  business  there,  or  as  would  be  required  of  companies 
of  this  State  if  such  companies  were  to  apply  for  a  license  to 
do  a  similar  business  there,  whether  such  license  be  applied 
for  or  not.    (Acts  1920,  p.  266.) 
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(6)  Taxes. — See  Code,  §  4354.)  See,  also  Licenses  and 
License  Taxes,  and  Taxation  and  Tax  BiU. 

(7)  Agents. — Every  agent,  canvasser,  or  solicitor  repre- 
senting any  such  company  are  subject  to  the  laws  governing 
agents  of  insurance  companies.     (Code,  §  4354.) 

(8)  Licenses  to  do  business. — Such  company  must  an- 
nuaUy  secure  a  license  (which  expires  April  30th)  from  the 
Commissioner  of  Insurance,  who  must  first  be  satisfied  that  the 
company  has  complied  with  the  law,  and  is  solvent,  and  for 
this  purpose  he  may  examine  into  its  affairs  as  in  the  case  of 
other  insurance  companies.     (Code,  §  4355.) 

(9)  Foreign  Companies. — ^They  may  do  business  here 
upon  conforming  to  the  laws  of  the  State  as  to  the  admis- 
sion of  foreign  companies,  when  the  Commissioner  of  In- 
surance is  satisfied  that  they  are  solvent  and  in  all  respects 
qualified  to  do  business  here.  (Code,  §  4358.)  See  section  1, 
above,  and  Corporations,  section  10,  (2). 

(10)  Companies  under  supervision  of  Bureau  of  Insur- 
aaice. — ^These  companies  are  under  the  supervision  of  the 
Bureau  of  Insurance,  and  must  make  annual  reports  and  pay 
the  percentage  tax  as  required  of  other  insurance  companies, 
and  are  subject  to  like  penalties.     (Code,  §  4357.) 

(11)  Excessive  insurance;  remedy. — If  the  benefits  in 
several  different  companies  be  more  than  150  per  cent,  of  his 
weekly  salary,  wage,  or  earnings,  he  shall  not  recover  such 
excess,  unless  the  previous  policies  are  admitted  by  the  assured 
in  all  the  applications  for  insurance  in  excess  of  said  sum;  but 
if  he  has  by  misstatements  or  failure  so  to  admit  the  previous 
policies,  the  excess  benefits  will  be  deducted  from  the  death 
benefit.  But  the  foregoing  does  not  apply  to  a  case  where  the 
application  did  not  contain  any  question  as  to  the  amount  of 
insurance  carried  by  the  applicant,  nor  where  the  application 
blank  is  printed  in  less  than  long  primer  (10  point)  type. 
(Code,  §  4359.) 

§  11.    Muodbneoiu  pnmsions* — 

(1)  Exchanged  of  reciprocal  and  inter-insurance  con- 
tracts.— ^Recently  there  has  been  passed  an  act  (largely  to  co- 
ordinate with  the  Workmen^s  Compensation  Law),  to  au- 
thorize and  regulate  the  exchange  of  reciprocal  or  inter-insur- 
ance contracts  among  individuals,  partnerships,  and  corpora- 
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tions,  domestic  or  foreign,  providing  indemnity  among  them- 
selves from  any  loss  which  may  be  insured  against  under  other 
provisions  of  the  law,  excepting  fidelity  and  surety,  and  life 
insurance;  empowering  corporations  generally  to  make  such 
contracts,  regulating  process  in  suits  on  such  contracts,  and 
proscribing  certain  fees,  taxes,  and  licenses,  and  penalty  for 
violation.  (Acts  1918,  p.  630,  as  amended  by  Acts  1920, 
p.  256.) 

(2)  Insurance  provisions  under  the  ^^Workmen^s  Com- 
pensation Law:^—See  Acts  1918,  p.  637,  §§  68-75;  Pocket 
Code,  §  5796b  (6875;)  Pollard's  Code  Biennial  1920,  p.  629 
(§§68-75). 

(3)  Appointment  of  receivers  for  insurance  companies. — 
This  act  provides  that  an  insurance  company  shall  not  be 
placed  in  the  hands  of  a  receiver,  on  the  application  of  any 
person  other  than  the  Commissioner  of  Insurance,  until  the 
applicant  has  presented  a  copy  of  his  bill  to  a  board  consisting 
of  the  said  commissioner,  and  a  member  of  the  State  Corpo- 
ration Commission  designated  by  it,  and  given  reasonable 
notice  thereof  to  the  company;  the  company  is  allowed  10  days 
to  file  its  answer  with  the  board,  whereupon  the  board  sets 
a  time  for  a  hearing;  and  upon  the  hearing  of  witnesses,  ex- 
amination of  books,  etc.,  the  board  recommends  to  the  court 
whether  a  receiver  should  be  appointed,  and  if  the  board  is 
divided,  the  court  considers  the  case  upon  its  merits. ,  This 
act  does  not  apply  to  a  judgment  creditor,  whose  judgment 
has  remained  30  days  ^^unpaid,  unsuspended,  or  superseded.^ 
(Acts  1918,  p.  636.)     See,  also,  section  4242  of  the  Code. 

(4)  Assiffnment  of  life  insurance  policies. — ^Where  a 
policy  taken  out  by  the  insured  himself  or  one  having  an  in- 
surable interest  in  his  life,  in  good  faith,  and  not  for  the  pur- 
pose of  assignment,  may  be  assigned  to  any  one  for  a  valuable 
consideration,  as  any  other  chose  in  action.     (Code,  §  5767.) 

(5)  Where  action  on  policy  brought, — In  case  of  policy 
on  property  or  life,  suit  may  be  in  the  coimty  or  city  wherein 
the  property  insured  was  situated  at  the  date  of  the  policy, 
or  the  person  whose  life  was  insured  resided  at  his  death  or 
the  date  of  the  policy ;  or  wherein  the  cause  of  action,  or  any 
part  thereof  arose  (Code,  §§  6049-50) ;  or  as  against  corpora- 
tions in  general — see  Corporations^  section  11. 
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(6)  Declaration  on  policy  of  insurcaice, — See  section 
6094  of  the  Code. 

(7)  Where  suit  brought  against  insura/nce  coTnpames. — 
See  Corporations^  section  ll. 

(8)  On  whom  and  how  process  or  notice  served. — ^As  in 
case  of  corporations  generally — see  Corporations^  section  12. 

(9)  Acknowledgments  of  writings. — See  Corporations^ 
section  14. 

(10)  Offenses  against  insuraaice  com/pandes. — Wilfully 
to  bum  any  building  or  goods  or  chattels  insured,  with  intent 
to  injure  the  insurer,  whether  such  person  be  the  owner  or 
not,  is  punishable  by  penitentiary  2  to  10  years.  (Code, 
§  4436.) 

Wilfully  destroying  a  ship,  vessel  or  other  water  craft, 
with  intent  to  injure  or  defraud  the  insurer  of  the  same  or 
of  any  property  on  board,  is  punishable,  if  of  $50  or  more 
value,  by  penitentiary  1  to  10  years;  if  of  less  value,  it  is  a 
misdemeanor.     (Code,  §  4466.) 

Poisoning  or  killing  one's  own  horse,  cattle,  or  other  beast 
for  the  purpose  of  defrauding  any  insurer  thereof,  is  punish- 
able by  penitentiary  2  to  10  years.     (Code,  §  4467.) 

It  is  a  misdemeanor  punishable  by  a  fine  of  $100  to  $500, 
or  jail  30  days  to  one  year,  or  both,  knowingly  to  make  any 
f nl&e  or  fraudulent  statement,  upon  applicati  )u  for  insuran(;e, 
and  a  wilfully  false  statement  of  a  material  fact  as  to  death 
or  disability,  is  perjury  (Acts  1922,  p. — ). 

(11)  Taxation.'See  Code,  §  2206,  and  Licenses  and 
License  Taxes^  and  Taxation  and  Tax  BUZ. 

(12)  Other  Miscellaneous  provisions. — See  §  764  (insur- 
ance on  school  buildings)  ;  §§  1385,  1395  (on  tobacco  in  public 
warehouses  and  publication  of  insurance) ;  §  2726  as  amended 
by  Acts  1920,  p.  216  (on  county  buildings)  ;  §  5431— Acts  1920, 
p.  556,  repeals  Acts  1918,  p.  271  (in  case  of  loan  of  fiduciary 
funds) ;  §  6207  (foreign  policy  as  evidence) ;  §  3935,  as 
amended  by  Acts  1920,  p.  20  (contracts  of  surety  between 
common  carriers  and  their  employees).  For  valuation  of 
bonds  and  other  securities  by  the  Amortization  Method,  see 
Acts  1920,  p.  835. 

For  organization  and  license  of  industrial  insurance  com- 
panies, see  Acts  1920,  p.  61. 
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For  ^^An  act  to  validate  and  authorize  contracts  of  insur- 
ance upon  the  life  of  infants  of  the  age  at  least  14  years  and 
to  make  such  infants  competent  to  contract  for  the  same;  and, 
subject  to  certain  provisos,  to  give  a  valid  discharge  of  the  con- 
tract or  for  any  benefits  available  or  money  payable  under  the 
same,  and  to  create  certain  liens  thereon." — ^see  Acts  1922, 
p.—- 
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See  Baaiks  cmd  Banking;  Building  &  Loan  and  Industrial 
Loan  Associations^  etc.;  Credit  Unions;  Loans  not  over 

$300 

I.    Interest. 
§    1.    Definition 
9    2.    Legal  rate  of  interest 

8  3.    When  interest  allowed  and  to  commenoe  on  Judgments,  etc 
§    4.    Mode  of  computing  interest  where  there  are  sereral  pay- 
ments 

9  5.    Compound  interest 

S    6.    Law  of  what  place  controls  interest  rate 

II.    Usury. 
I    7.    Definition 
9    8.    The  essentials  of  usury 

(1)  A  loan  or  forbearance  of  money  or  other  thing 

(2)  Interest  greater  than  allowed  by  law 

(3)  An  agreement  for  the  excessiye  profit  or  interest 
S    9.    Transactions  held  not  usurious 

9  10.  Transactions  held  usurious 

9  11.  Decisions  as  to  interest  and  usury  in  general 

9  12.  Pleading  and  proof  in  usury  cases 

9  13.  Excess  oyer  legal  interest  may  be  recoyered  back 

9  14.  Application  of  payments  on  usurious  contract 

9  16.  Ck>rporations  cannot  plead  nor  charge  usury 

The  statutes  and  decisions  of  Virginia  and  West  Virginia, 
on  the  subjects  of  Interest  and  Usury,  or  "Money  and  Inter- 
est," as  their  Codes  have  it,  are  practically  uniform  and  the 
same,  as  in  most  other  cases. 

For  a  monographic  note  on  Usury,  see  26  Grat.  698,  Va. 
Rep.  Anno. ;  and  for  West  Virginia  decisions,  see  Justis'  An- 
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notations,  chap.  96,  §§  1  to  6;  see  also  a  Va.  and  West  Va. 
Digest,  titles  Interest  and  Usury. 

I.    Interest 

§  1.  Defiiuti<Mi* — Interest  is  the  compensation  paid  by 
a  borrower  for  the  loan  or  forbearance  of  money  or  other 
thing.  "Forbearance"  is  giving  a  further  day  for  the  return 
of  the  money  or  other  thing.     (23  Grat.  225.) 

§  2.  Legal  rate  of  interest. — It  is  6  per  cent,  per  an- 
num and  a  larger  rate  is  forbidden  (Code,  §  5551) ;  but  a 
licensed  banker  or  broker  or  any  corporation  authorized  by  law 
to  make  loans  or  to  purchase  or  discount  bonds,  notes  or 
other  paper,  may  make  loans  or  discount  such  papers  at  "one- 
half  of  one  per  cent,  for  30  days"  (i.  e.,  6  per  cent,  for  360 
days),  with  a  minimum  fee  of  50  cents  on  loans  or  discounts 
for  30  days  or  more,  and  may  receive  such  interest  in  advance. 
(Code,  §§  5551,  5553.)  Indeed,  individuals  have  the  same 
right  as  banks  as  to  taking  interest  in  advance  at  one-half  of 
one  per  cent,  for  30  days  (2  Grat.  372).  A  banker  may 
charge  more  under  the  "small  loan  law,"  or  as  a  broker  in 
negotiating  or  securing  loans  upon  real  estate  security — see 
Loans  not  over  $300,  section  10,  or  Banks  and  Banking^  sec- 
tion 6,  (10);  and  Brokers^  section  7,  (2).  Also,  an  attorney 
may  charge  brokerage  for  negotiating  loans — see  Brokers,  sec- 
tion 7,  (2). 

§  X  When  interest  allowed  and  to  commence  on  jodg- 
ments,  etc* — In  any  action,  the  jury  may  allow  interest  on 
the  sum  found  by  their  verdict  or  any  part  thereof,  and  fix 
the  period  at  which  the  interest  shall  commence,  and  it  con- 
tinues until  the  judgment  on  the  verdict  is  paid.  If  the  ver- 
dict does  not  allow  interest,  the  sum  found  bears  interest  from 
date.  Where  no  jury,  a  decree  or  judgment  may  be  entered 
for  interest  in  the  principal  sum  recovered  until  paid.  (Code, 
§  6259.)  In  the  case  of  office  judgments,  interest  runs  from 
the  time  the  debt  become  payable,  or  the  time  specilied  in 
the  note,  etc.  (Code,  §  6134). 

In  the  case  of  judgments  upon  protested  negotiable  in- 
struments, interest  runs  from  the  date  of  the  protest  (Code, 
§  6760), 

Interest  follows  the  principal  as  the  shadow  follows  the 


958  INTEREST  AND  USURY 

substance  (4  Kand.  157) ;  so  when  a  debt  is  due  it  begins  to 
draw  interest,  whether  interest  is  expressly  agreed  upon  or 
not;  on  accounts  that  have  been  settled,  interest  runs  from 
the  settlement,  unless  understood  otherwise;  and  where  a  note 
or  bond  is  payable  at  a  future  day,  with  interest,  the  interest 
runs  from  the  date ;  and  this  is  expressly  provided  in  the  case 
of  negotiable  instruments,  and  if  undated,  the  interest  runs 
from  the  issue  thereof  (Code,  §  5579).  On  debts  payable  on 
demand,  interest  is  payable  from  the  demand.  (See  4  Min. 
Inst.  908-9.) 

And  as  to  purchase  money,  the  first  installment  of  which 
is  to  be  paid  when  the  deed  is  made,  the  possession  being  de- 
livered at  the  time  of  the  contract  of  sale,  it  is  held  in  West 
Virginia  (59  W.  Va.  91)  that  interest  is  payable  on  the  whole 
purchase  money,  though  the  seller  be  in  default  in  making 
the  deed,  unless  the  purchaser  set  apart  the  purchase  money 
for  him  and  notify  him  of  his  readiness  to  pay,  and  do  not 
himself  use  the  money. 

§  4.  Mode  of  computing  into^est  where  there  are  sev- 
eral pasnnents* — Generally,  interest  should  not  be  allowed 
upon  interest.  In  computing  interest  on  notes,  bonds  etc., 
upon  which  partial  payments  have  been  made,  every  payment 
is  to  be  first  applied  to  keep  down  the  interest,  and  the  interest 
is  never  allowed  to  form  a  part  of  the  principal  so  as  to  carry 
interest.  When  the  partial  payment  exceeds  the  amount  of 
interest  due  when  it  is  made,  compute  the  interest  to  the  time 
of  the  first  payment,  add  it  to  the  principal,  subtract  the 
payment,  calculate  the  interest  on  the  remainder  to  the  time 
of  the  second  payment,  add  it  to  the  remainder,  and  subtract 
the  second  payment,  and  so  on;  but  where  the  payment,  is 
less  than  the  interest  to  that  time,  do  not  add  the  interest  or 
subtract  the  payment,  for  that  would  leave  a  balance  of  in- 
terest in  the  principal,  but  calculate  interest  up  to  a  payment, 
when  it  and  the  one  or  ones  preceding  equal  or  exceed  the 
interest.  Or,  to  state  the  rule  more  briefly,  compute  the  in- 
terest on  the  principal  to  the  time  when  a  payment,  either 
alone  or  with  preceding  payments,  shall  equal  or  exceed  the 
interest  due  on  the  principal ;  add  the  interest  to  the  principal 
and  subtract  the  payment  or  payments;  and  with  this  balance 
as  a  new  principal,  proceed  in  like  manner  as  to  the  other 
payments. 
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It  is  not  proper  to  compute  interest  on  payments  to  a 
future  day  when  the  debt  is  to  be  paid  or  settlement  made, 
and  then  credit  the  payment  and  interest  upon  the  debt,  prin- 
cipal and  interest.  (See  26  Grat.  903;  10  Leigh,  481;  3  Min. 
Inst.  387.) 

For  annuity  table  for  computing  annual  interest,  or  the 
value  of  life  estates,  see  Dower, 

§  5*  Compomid  mteresL — Compound  interest,  or  inter- 
est upon  interest,  generally  is  not  to  be  allowed  except  where 
interest  has  fallen  due  and  become  a  part  of  a  new  loan.  In 
special  cases,  compound  interest  is  charged  against  fiduciaries 
— see  AdmifUstrators  and  Executors;  Guardian  tmd  Ward; 
Trusts  and  Trustees. 

Where  a  deed  provides  for  periodic  pajrments  of  interest 
on  deferred  purchase  money,  but  does  not  provide  for  interest 
on  such  interest,  such  unpaid  installments  of  interest  will  not 
bear  interest;  probably  that  would  be  admissible  (as  a  part 
of  the  purchase  money)  if  it  were  so  provided  (61  W.  Va. 
280). 

§  6.  Law  of  what  place  coatrob  interest  rate.^ — ^Where 
no  rate  is  specified,  the  law  of  the  place  where  the  contract 
(not  the  note  or  other  mere  evidence  of  .the  agreement)  is  to 
be  performed,  controls,  that  place  being  prima  fame  where  the 
contract  is  made.  Where  a  particular  rate  of  interest  is 
specified  in  a  contract  made  in  one  state  or  country  and  to 
be  performed  or  discharged  in  another,  if  the  rate  is  legal  in 
either  it  is  sufficient.     (3  Min.  Inst.  384-5.) 

n.     USURT 

§  7*  Definitioii. — ^Usury  is  the  excess  over  the  legal 
rate  charged  to  a  borrower  for  the  loan  or  forbearance  of 
money  or  other  thing  (see  section  1,  above).  Or  as  defined  by 
section  5552  of  the  Code:  '^AU  contracts  and  assurances  made 
directly  or  indirectly,  for  the  loan  or  forbearance  of  money  or 
other  thing,  at  a  greater  rate  of  interest  than"  6  per  cent,  per 
annum,  '^shall  be  deemed  to  be  for  an  illegal  consideration  as 
to  the  excess  beyond  the  principal  amount  so  loaned  or  for- 
borne.*' 

§  8.    The  eMentiak  of  naiiiy. — Tb   constitute    usury, 
there  must  be: 
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(1)  A  loam,  or  forbearance  of  money  or  other  thing. — 
An  actual  sale  of  bonds,  notes,  bills,  stocks,  goods,  or  other 
property,  at  less  than  the  real  value,  however  much,  is  not 
usurious;  but  a  sale  of  a  bond,  note,  etc.,  executed  by  the 
seller  himself,  is  a  loan,  and  the  interest  or  discount  must  not 
exceed  the  legal  rate.  If  the  application  be  to  borrow  money, 
and  in  response,  instead  of  money,  or  as  a  condition  on  which 
money  is  advanced,  the  lender  furnishes  stocks  or  other  prop- 
erty at  exorbitant  prices,  it  is  really  a  loan  and  usurious;  so 
also,  it  is  usurious  to  forbear  a  debt  in  consideration  of  any 
advantage  whatever  above  lawful  interest,  such  as  new  liabil- 
ity assumed  in  favor  of  the  creditor,  etc.  An  apparent  assign- 
ment of  a  note,  etc.,  may  amount  to  a  loan,  as,  where  he  sells 
at  a  greater  discount  than  legal  interest,  and  as  assignor  be- 
comes liable  by  law  or  special  agreement  for  the  full  amount. 
(3  Min.  Inst.  807-8.) 

(2)  Interest  greater  than  allowed  by  law, — It  is  not 
usury  to  agree  for  the  lawful  rate  of  interest  to  be  taken  in 
advance  for  any  period  (30,  60,  90  days,  etc.)  not  exceeding  a 
year,  and  this  applies  to  individuals  as  well  as  bankers, 
brokers,  etc.,  though  the  statute  (see  section  2,  above)  refers 
only  to  the  latter.  Where  a  purely  voluntary  pajrment,  not 
insisted  on  by  the  creditor,  nor  agreed  to  be  made  by  the 
debtor,  interest  accepted  in  advance  f oj  more  than  a  year  is 
not  usury.     (2  Grat.  372;  13  Grat.  511).     (3  Min.  Inst.  308.) 

(3)  An  agreement  for  the  excessive  profit  or  interest. — 
It  is  not  usury,  if  the  excess  be  bona  fide  the  result  of  a  mis- 
take in  the  calculation,  or  from  the  use  of  interest  tables  based 
on  a  360-day  year,  or  a  30-day  month.  Nor  is  it  usury  if  the 
excess  be  a  penalty  from  which  the  debtor  may  by  punctuality 
relieve  himself,  for  in  case  of  penalty  the  legal  recovery  is 
not  the  penalty  but  such  damages  as  the  party  has  suffered; 
nor  if  the  principal  amount  be  bona  fide  put  in  jeopardy, 
otherwise  than  by  the  debtor's  insolvency,  as,  in  the  case 
contracts  involving  risks  in  general,  or  of  loans  of  stocks,  of 
bottomry  (or  mortgages  on  ships),  of  insurance,  of  purchase 
of  annuities,  etc.;  nor  if  the  excess  is,  in  good  faith,  for  ser- 
vices rendered  on  expenses  incurred,  as,  where  a  commission 
merchant  makes  advances,  and  charges  commission  for  selling, 
in  addition  to  interest,  or  a  broker  negotiating  a  loan,  or  a 
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creditor  charging  for  forbearance,  besides  interest,  expenses 
bona  fide  incurred  in  the  collection  of  the  debt,  as,  a  reasonable 
attorney's  fee  if  suit  be  brought  (119  Va.  439). 

If  a  new  agreement,  free  from  all  taint  of  usury,  past  or 
to  come,  is  made,  it  is  valid  and  binding;  if  it  be  made  with 
new  obligors,  it  is  purged  of  the  prior  illegality,  even  though 
the  arrears  of  illegal  interest  be  still  provided  for,  and  though 
the  obligee  be  the  same;  and  so  if  it  be  made  payable  by  the 
old  obligees  to  a  bona  fide  new  obligee.  (3  Min.  Inst.  309, 
811.)  '  ,   '     / 

§  9.  TranMictMMM  held  not  osurioiia. — ^The  following 
transactions  are  held  not  usurious:  Upon  settlement  of  ac- 
counts, to  take  a  note  for  the  balance  due,  including  interest, 
and  to  receive  interest  in  such  note  (1  H.  &  M.  4;  4  Rand.  406; 
10  Leigh  481;  20  Grat.  398;  21  Grat.  712;  26  Grat.  903);  a 
fair  purchase  of  a  bond  or  of  bank  stock  at  any  discount 
(2  H.  &  M.  14;  2  Munf.  36;  6  Munf.  472;  3  Leigh  577;  17 
Grat.  21 ) ;  to  sell  bank  stock  at  a  high  rate  or  8  per  cent,  stock 
at  par  (4  H.  &  M.  490;  4  Munf.  303;  21  Grat.  280;  26  Grat. 
207) ;  to  purchase  bona  fide  without  notice  of  purpose  for 
which  executed  (though  at  large  discount)  a  bond  given  to 
payee  for  purpose  of  raising  money  for  the  maker,  nor  so  to 
purchase  a  negotiable  note  endorsed  by  the  payee  for  the  bene- 
fit of  the  maker  and  sold  by  a  broker,  and  though,  when  sold 
by  an  agent,  the  note  is  blank  as  to  the  payee,  or  though  it  be 
made  for  the  benefit  of  the  payee,  or  though  a  broker  advances 
money  to  the  maker  before  sale  or  though  the  note  is  pay- 
able to  the  maker's  own  order  (2  Munf.  36;  Gilmer  42;  5 
Rand.  333;  5  Grat.  367;  18  Grat.  873;  20  Grat.  439;  76  Va. 
419;  77  Va.  492) ;  where  property  is  sold  bona  fide^  and  not 
as  a  shift  to  cover  a  loan,  the  deferred  payments,  by  agree- 
ment at  the  time  of  sale,  may  be  made  to  bear  any  rate  of 
interest  that  the  parties  may  agree  upon,  the  so-called  interest 
being  a  part  of  the  purchase  price  as  the  principal  sum  (20 
Grat.  398;  23  Grat.  225;  96  Va,  50);  a  penalty  inserted  in 
a  contract,  from  which  the  party  may  deliver  him- 
self, or  where  it  is  in  the  power  of  the  party,  by  a  compliance 
with  his  contract,  to  convert  the  penalty  into  a  compensation 
for  services  rendered  him  by  the  other  party  (6  Munf.  488; 
6  Rand.  22;  6  Leigh  517;  91  Va.  676) ;  a  bond  with  interest 
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till  maturity,  and  8  per  cent,  after  maturity,  the  excess  being 
a  penalty,  nor  a  deed  of  trust  to  secure  same,  given  after  its 
maturity  and  extending  the  time  of  payment,  it  furnishing 
security  for  the  principal  and  only  legal  interest  thereon  until 
paid  (91  Va.  676) ;  to  contract  to  take,  for  the  loan  of  142 
shares  of  bank  stock  for  a  year,  30  additional  shares,  it 
being  a  contract  in  which  the  principal  is  at  hazard  (7  Leigh 
501) ;  where  State  Bank  of  N.  C.  discounted  note,  paying 
therefor,  at  face  value,  its  own  notes,  which  were  below  par, 
agreeing  to  pay  note  in  Virginia  or  other  northern  bank 
notes,  which  were  then  at  par  (8  Leigh  238) ;  bond  given 
in  1863  for  which  borrower  receives  Confederate  notes 
at  three  for  one  of  gold,  payable  on  demand  in  current  funds, 
the  contract  being  one  in  which  the  principal  is  at  hazard 
(18  Grat.  708;  21  Grat.  286;  but  see  20  Grat.  555,  601);  to 
contract  to  pay  another  a  certain  sum,  called  ^'brokerage,"  to 
negotiate  and  secure  a  loan  for  him,  and  also  to  pay  attomey^s 
fees  for  making  abstract  of  title,  though  exceeding  lawful  in- 
terest (85  Va.,  390;  56  W.  Va.  610) ;  dating  renewal  note  on 
day  of  payment  of  first  note,  whereby  the  bank  receives  in- 
terest on  each  note  for  the  same  day  (5  Leigh  251;  2  Grat. 
872) ;  to  take  one  note  bearing  interest  from  date  for  several 
notes,  one  of  which  was  undue  and  did  not  bear  interest  (79 
Va.  458) ;  where  A.  is  to  buy  land  as  cheap  as  he  can,  and  B. 
is  to  pay  him  $900  for  it,  and  A.  pays  $750  for  it,  and  conveys 
it  to  B.,  who  gives  his  note  for  $900  (9  Leigh  556;  85  Va.  621)  ; 
to  loan  money  to  a  debtor  to  pay  an  usurious  debt,  though  tli«) 
lender  knew  his  purpose  (83  Va.  59) ;  a  stipulation  in  a  nego- 
tiable note  for  the  payment  of  a  reasonable  attorney's  fee 
if  suit  be  brought  (119  Va.  439,  overruling  89  Va.  113  and 
105  Va.  714;  see  Code,  §  5564) ;  where  a  building  contract  pro- 
vides for  6  per  cent,  interest  on  loan  and  for  payment  of  taxes 
and  insurance  premiums  on  property  conveyed  to  secure  the 
loan  (104  Va.  464 — ^see  Building  &  Loan  and  Industrial  Loan 
Associations). 

§  10.  Tranaactioiu  held  usurious. — The  following  trans- 
actions are  held  usurious:  A  known  practice  to  loan  money 
at  a  legal  rate,  provided  the  borrower  will  purchase  a  horse 
or  by  stock  at  an  unreasonable  price  (2  Rand.  109 ;  5  Rand.  132 ; 
7  Leigh  26) ;  a  loan  upon  condition  that  the  borrower  will  give 
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the  lender  an  option  to  purchase  his  land  at  a  price  far  below 
its  value  (116  Va.  812);  where  one  sells  property  (slaves), 
with  an  agreement  to  resell  at  a  certain  time  for  a  much 
larger  amount  (1  Leigh  147) ;  a  note  valid  when  made  but 
afterwards  endorsed  by  a  party  (to  whom  it  has  regularly 
come)  to  a  third  person  at  a  greater  discount  than  legal  in- 
terest (5  Rand.  333;  see  16  Grat.  105);  to  take  assignment 
of  a  bond  at  a  greater  discount  than  legal  interest,  and  take 
a  deed  of  trust  from  the  assignor  to  secure  payment  of  the 
bond  (8  Grat.  22;  100  Va.  498);  where  a  debtor,  owning 
shares  of  bank  stock,  agrees  with  his  creditor  to  pay  him,  at 
a  future  day,  the  market  price  of  the  stock  at  that  day,  or 
50  per  cent,  more  per  share,  at  the  creditor's  option,  with  the 
dividends  (8  Leigh  330) ;  taking  from  the  debtor,  in  renewal 
of  a  bond,  his  own  bond  for  part,  and  an  assignment  of  a 
third  party's  bond,  the  two  aggregating  more  than  the  debt 
(1  Call  62) ;  a  bond  given  to  close  a  series  of  transactions  be- 
tween the  parties,  though  containing  no  usurious  interest  in  it, 
yet  having  been  given  for  money  loaned  on  usury  (11  Leigh 
117) ;  where  a  surety  in  a  bond,  who  had  given  a  deed  of  trust 
to  secure  the  debt,  executes  another  deed  of  trust  to  secure  an- 
other debt  of  his  principal  due  to  the  same  parties,  in  con- 
sideration of  the  forbearance  of  the  creditors  to  sell  under  the 
first  deed,  of  trust  (6  Grat.  387) ;  where  a  second  contract  em- 
braces usurious  parts  of  a  first  contract  (23  Grat.  225) ;  a 
bond  given  by  A.  to  S.,  the  consideration  of  which  was  in  part 
a  debt  due  from  A.  to  S.,  in  part  debts  of  A.  which  S.  under- 
took to  pay,  and  for  the  balance  bank  and  railroad  stocks  much 
above  their  market  value  (3  Grat.  173) ;  an  agreement  to  set 
the  profits  of  mortgaged  property  against  the  interest  on  a 
loan  where  the  profits  exceed  the  legal  rate  of  interest  (2  Call 
421-30;  12  Leigh  166) ;  to  purchase,  in  1863,  a  $5,000  town  bond 
at  public  auction  for  $11,060  Confederate  currency  worth  ten 
to  one  of  gold  (20  Grat.  555,  601;  but  see  18  Grat.  708;  21 
Grat.  386) ;  on  a  loan  on  a  bond,  to  pay  6  per  cent,  interest, 
and  indemnify  lender  against  state  taxes  on  the  bond  (88  Va. 
674) ;  agreeing  to  give  real  estate  security  for  debt  and  to  pay 
costs  and  commission  for  attorney  (4  Leigh  581) ;  a  sum 
allowed  a  creditor  ^f  or  services  rendered  and  settled,"  amount- 
ing to  9  per  cent.,  it  appearing  that  the  pretended  services 
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were  to  secure  the  debt  for  the  creditor's  own  benefit  (6 
Munf.  541) ;  where  the  lender,  as  the  price  for  forbearance  or 
extension  of  time,  requires  the  borrower  to  pay  his  attorney's 
fees  for  suits  against  the  lender  in  addition  to  legal  interest 
(111  Ya.  237) ;  where,  upon  a  loan  of  money,  the  lender  con- 
tracts to  receive,  in  lieu  of  interest,  something  which  may  be 
worth  more  than  6  per  cent,  (though  it  may  be  worthless) ,  as, 
the  dividends  on  bank  street  (8  Leigh  330)  ;  the  loan  contract 
of  the  Old  Dominion  Building  &  Loan  Association,  prior  to 
act  as  to  such  associations  (95  Va.  670 — ^See  Building  &  Loan 
and  Industrial  Loan  Associations). 

§  11.  Deciaiopt  as  to  intarest  and  aaary  in  gcncraL — 
To  constitute  usury  both  parties  must  consent  to  the  unlawful 
interest,  and  there  must  be  proof  of  a  loaning  and  borrowing, 
or  a  forbearance  to  collect  an  existing  debt  (2  Call  111;  5 
Munf.  187 ;  4  Rand.  406 ;  85  Va.  621 ) .  "Forbearance'*  is  giving 
a  further  day  for  the  return  of  a  loan  (23  Grat.  225). 

The  greater  rate  continues,  in  the  absence  of  an  agree- 
ment to  the  contrary,  after  the  maturity  of  the  debt  and  until 
it  is  paid  (96  Va.  50;  29  Grat.  1). 

Usury  in  a  transaction  is  purged  by  the  execution  of  a 
new  bond  with  new  parties,  and  the  last  bond. is  valid;  but  not 
where  there  is  in  fact  the  same  principal  through  all  the 
transactions  (2  Va.  Dec.  539.)  A  renewal  of  an  usurious  con- 
tract between  the  same  parties,  partakes  of  the  infirmity  of 
the  original  agreement  (63  W.  Va.,  107) . 

Though  usurious  security  be  given  for  a  pre-existing 
valid  debt,  such  debt  is  still  a  valid  obligation  and  may  be 
recovered  (2  Grat.  372). 

A  debtor  and  creditor  made  a  full  settlement,  the  debtor 
transferring  to  the  creditor  judgments  and  debts  to  the  amount 
of  his  debt,  agreeing  to  make  good  to  creditor  any  deficit 
which  might  remain  if  any  of  them  proved  worthless.  The 
debtor  gave  a  note  to  cover  the  deficit,  with  a  third  party 
as  endorser.  Such  note,  it  was  held,  was  founded  on  a  new 
contract — on  a  new  consideration — and  the  usury  in  the  pre- 
vious notes  given  by  the  debtor  to  the  creditor  before  their 
settlement  does  not  affect  it  (26  Grat.  698). 

The  legislature  may  render  valid  contracts  which  were 
previously  usurious  (95  Va.  686;  96  Va.  119). 
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Usury  cannot  be  pleaded  against  a  bona  fide  holder  for 
value  of  a  negotiable  note,  who  acquired  it  in  due  course  be- 
fore maturing  (91  Va.  652;  see  Code,  §  5619). 

Under  the  statute,  no  part  of  the  usurious  contract  is  void, 
but  is  only  ^deemed  to  be  for  an  illegal  consideration  as  to 
the  excess,"  etc.     (98  Va.  168 ;  see  5  Rand.  333.) 

A  debt  to  be  usurious  must  be  so  in  the  beginning;  it  can- 
not be  made  so  in  subsequent- accounts,  if  by  punctual  pay- 
ment the  debtor  can  avoid  the  payment  of  excessive  interest 
(91  Va.  676;  90  Va.  708). 

§  12.    PlaaiMiia  and  proof  in  usory  casoa^ — See  Code, 

§  5554,  and  note  thereto,  and  Va.  &  W.  Va.  Digest  title  Usfit/ry. 

§  13b    Eawesa  oror  legal  mtcresl  may  bo  recorered  back* 

— ^The  suit  or  action  must  be  brought  within  one  year.  The 
recovery  may  be  had,  notwithstanding  the  excess  was  paid  to 
the  party's  indorsee  or  assignee.  A  sale  of  property  conveyed 
to  secure  the  debt,  may  be  stopped  by  an  injunction.  (Code, 
§  5555.)  .       '  . 

§  14.    AppKcatkin  of  fMjraMntt  on  osurioiia  contraeL — 

Where  payments  have  been  made  on  a  usurious  contract,  and 
the  debtor  has  failed  to  direct  the  application  of  the  payments 
specifically,  the  court  will  first  eliminate  the  usury,  if  any, 
from  the  principal  of  the  debt,  and  apply  the  payments  to 
the  sum  actually  loaned  or  forborne  (92  Va.  446). 

Where,  however,  the  borrower  applies  the  payment  to  the 
interest,  or  the  lender  does  so  with  the  borrower's  assent,  the 
appropriation  so  made  will  not  be  disturbed,  unless  within 
one  year  thereafter  a  suit  be  brought  for  its  recovery,  or  a 
suit  be  brought  by  the  lender  within  that  time,  and  the  bc*r- 
rower  sets  up  the  usury  against  the  lender's  demand.  (92  Va. 
446;  93  Va.  821;  overruling  4  Rand.  415;  80  Va.  379;  88  Va. 
674;  see  100  Va.  498;  95  Va.  670;  93  Va.  821.) 

§  IS.    Cotporatioiis  cannot  plead  nor  charge  nsuy. — 

No  corporation  can,  by  defense  or  otherwise,  avail  itself  of 
the  usury  laws,  to  avoid  or  defeat  any  interest  it  has  con- 
tracted  to  pay,  and  interest  though  more  than  legal  interest 
and  though  appearing  on  the  face  of  the  contract  may  be  en- 
forced against  a  corporation ;  nor,  unless  expressly  authorized, 
can  a  corporation  charge  more  than  legal  interest.  (Code, 
§§  5556-7.) 
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INTERPLEADER 

(See  Burks'  ^^ Pleading  dk  Practice'^  (new  ed.),  same  title.) 

8  1.    Nature  of  interpleader 

8  2.    Cases  where  interpleader  lies 

(1)  <Before  a  Justice 

(2)  In  court 

8  3.    Various  forms  under  "Interpleader" 

§  1.  Nature  of  inteiplMiderd — ''Interpleader/'  while  not 
used  in  the  statutes,  but  only  in  the  heading  of  chapter  256  of 
the  Code,  and  borrowed  from  equity  practice,  is  used  to 
express  the  procedure  by  which,  in  a  suit  or  in  case  of  a  levy 
of  an  execution,  distress  warrant,  or  attachment,  the  interests 
of  a  third  person  in  the  property,  is  litigated  with  the  original 
parties  and  settled. 

§  2.    Cases  wbere  interpleader  liea. — Interpleader  lies; 

(1)  Before  a  justice. — ^Where  an  execution  or  distress 
warrant  issued  by  a  justice  is  levied  on  property  claimed  by 
a  third  person.  Upon  affidavit  of  the  claimant,  the  officer,  or 
the  plaintiff  that  the  property  does  not  exceed  $20,  the  justice 
issues  a  warrant  summoning  both  the  creditor  and  debtor  (and 
the  claimant,  if  sued  out  by  the  officer)  to  show  cause  why 
the  property  should  not  be  discharged  from  the  levy.  (Code, 
§  6035).  See  Justice  of  the  Peace^  div.  I.,  section  3,  (14),  (e). 
For  similar  proceedings  in  attachment  cases,  see  Justice  of 
the  Peace  J  div.  II.  (*^  Attachments  Triable  by  a  Justice"),  sec- 
tion 12. 

(2)  In  court. — ^Where  an  execution,  distress  warrant,  or 
an  attachment,  issued  by  a  justice,  and  levied  on  property  over 
$20  in  value,  or  where  an  execution  issued  by  a  clerk  and  levied 
on  property  in  any  case,  and  a  third  person  claims  such  prop- 
erty, or  the  proceeds  or  value  thereof,  upon  application  of  the 
officer  (where  no  indemnifying  bond  has  been  given)  or  the 
claimant  (who  must  give  a  suspending  bond)  or  the  plaintiff, 
the  court  summons  the  plaintiff  and  the  claimant,  requiring 
them  to  state  and  defend  their  respective  claims  to  or  in  the 
said  property.  (Code,  §§  6152,  6407.)  See,  also,  Justice  of  the 
Pea^e^dxvll.  ("Attachments"). 

For  sale  of  property  where  no  forthcoming  bond  is  given, 
power  of  court  to  make  orders,  and  costs,  see  Code,  §§  6153, 
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6158 ;  indemnifying  bond  to  officer,  §§  154-5 ;  suspending  bond, 
§  6156 ;  forthcoming  bond,  §  6157. 

Likewise,  upon  affidavit  of  a  defendant  tha^  lie  claims 
no  interest  in  the  subject-matter  of  the  action,  but  that  some 
third  party  has  a  claim  thereto  and  that  he  does  not  collude 
with  him,  but  is  ready  to  pay  or  dispose  of  the  property  as  the 
court  may  direct,  the  court  may  make  an  order  requiring  such 
third  party  to  appear  and  state  the  nature  of  his  claim,  and 
maintain  or  relinquish  it,  and  in  the  meantime  stay  the  said 
action  (Code,  §  6151.)     For  procedure  thereon,  see  the  statute. 

For  interpleader  in  case  of  warehouse  receipts,  see  Code, 
§§  1300-8,  and  WareJiause  Receipts. 

§  3b    Varioos  fomis  under  "InterpfaaJcr^d — 

No.   1.      DiSOLAIMEB  BT   DeFBKDAKT  OF   INTSKEST   IN    SUBJECT. 

(Code,   S    6151.) 

C.  C. 

V 

D.  D. 

court  of : 

SUte  of  Virginia, 

Coanty  of ,  to-wlt: 

This   day   personally   appeared   before   me,    the   undenilgned,   a 

In  and  for  the  county  aforesaid,  in  the  State  of  Virginia,  

,  a  (or  the)  defendant  in  the  ahoye  action  now  pending  in  said 

court,  and  made  oath  that  he  claims  no  Interest  in  the ,  which 

is  the  subject  matter  of  said  suit,  but  that 1 —  has  a  claim  thereto; 

that  he,  the  said  defendant,  does  not  collude  with  said ,  and  that 

he  is  ready  to  pay  or  dispose  of  the  said  as  the  court  may 

direct. 

Giyen  under  my  hand,  this day  of ,  192 — 

J.  T..  J.  P. 


Na  2.    SiTSFBNDUTO  BoNi>  js  Case  or  Intebpleajmoi. 
(Code,  8§  6152,  6155;  4  Min.  Inst,  p.  1630.) 

Know  all  men  by  these  presents,  that  we,  P.  P.  and  S.  S.,  are 
held  and  firmly  bound  unto  L.  M.,  sherift  of  the  county  (or  iergeant 

of  the  carporatUm)  of ,  in  the  sum  of dollars  (equal  to 

double  the  value  of  the  property),  in  gold,  to  be  paid  to  the  said 
L.  M.,  for  the  pasrment  whereof  we  bind   ourselves  and  our  heirs 

jointly  and  severally.     Sealed  with  our  seals  and  dated  this  

day  of ,  192—. 

The  condition  of  the  above  obligation  is  such,  that  whereas  one 
C.  C,  upon  a  Judgment    recovered    by    him    in    the    circuit    (or 

corporation)  court  for  the  county  (or  corporation)  of ,  against 

corporation)  court  for  the  county  (or  corporation)  of ,  against 
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one  D.  D.  has  sued  out  a  writ  of  fieri  facia*  against  the  goods  and 

cliattels  of  the  said  D.  D.,  to  satisfy  the  said  C.  C,  the  sum  of 

dollars,  with  interest  thereon  after  the  rate  of per  centum  per 

annum,  from  the  day  of ,  192 — ,  until  paid,  and  

dollars  costs;  which  writ  is  directed  to  the  sherift  for  the  said  county 

(or  iergeant  of  the  9aid  corporation)  of ,  and  J.  B*,  deputy  for 

L.  M.,  the  sherilf  (or  iergeant)  aforesaid,  has  leTied  the  same  on 

(describe  the  chattels  leried  on);  and  whereas  the  aboye-bound 
P.  P.  claims  the  said  chattels  so  levied  upon  as  his  property,  and 
desires  that  the  sale  thereof  shall  be  suspended  until  the  claim  thereto 
can  be  adjusted.  Now,  if  the  said  P.  P.  shall  pay  to  any  person  or 
persons  who  may  be  injured  by  such  suspension  until  the  claim  to 
the  said  property  can  be  adjusted,  such  damages  as  he  or  they  may 
sustain  by  such  suspension,  then  the  above  obligation  to  be  void,  other* 
wise  to  remain  in  full  force. 

P.    P.    (SEAL.) 
8.   8.    (SBAI.) 


Na  3.    Appucation  fob  Intesplbadeb. 
(Code,  88  6152-3;  4  Min.  Inst.,  p.  1631.) 

To  the  honorable  the  Judge  of  the  court  of  the  county 

(or  corporation)  of : 

The  application  of  your  petitioner,  P.  P.,  respectfully  shows  that 

on  the  day  of ,  192 — ,  an  execution  of  fieri  faciai  was 

issued  from  the  clerk's  office  of  the  court  for  the  county  (or 

corporation)  of  ,  at  the  suit  of  €.  C,  against  the  goods  and 

chattels  of  one  D.  D.  for  the  sum  of  dollars,  with  interest 

thereon  after  the  rate  of  per  centum  per  annum,  from  the 

day  of ,  192 — ,  until  paid,  and  dollars  costs,  and 

that  afterwards,  to-wit:  on  the day  of ,  192 — ,  the  said 

execution  was  by  J.  B.,  deputy  for  U  M.,  sheriff  of  the  county  (or 

sergeant  of  the  corporation)  of ,  levied  upon  certain  goods  and 

chattels,  as  and  for  the  goods  and  chattels  of  the  said  D.  D.,  to-wit: 
(describe  the  articles  with  their  values  severally),  and  the  said  peti- 
tioner in  fact  says  that  the  said  goods  and  chattels,  at  the  time  of  the 
issuing  of  the  said  writ  of  fieri  facias  and  long  before  were,  and  ever 
since  have  been,  the  property  of  the  said  petitioner,  and  not  the  property 
of  the  said  D.  D.,  and  that  the  said  D.  D.  had  not  then,  nor  at 
any  time  since  has  had,  any  right  or  interest  therein,  or  in  any  part 
thereof.  Wherefore  your  petitioner  having  duly  executed  and  delivered 
to  the  said  J.  B.,  deputy  sheriff  (or  sergeant)  as  aforesaid,  a  suspend- 
ing bond  in  the  penalty  and  on  the  condition  required  by  law,  he  prays 
that  as  well  the  said  C.  C,  as  the  said  petitioner  may  be  caused  to 

appear  before  the  court  of  the  county   (or  corporation)   of 

,   to   state   and   litigate   their   respective   claims,   as   touching 

the  goods  and  chattels  aforesaid,  in  order  to  a  decision  of  their  rights 
respectively  touching  the  same,  and  your  petitioner  will  ever  pray,  Ike 

P.  P. 
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Virginia: 

Ckmnty   (or  corporation)  of ,  to-wlt: 

This  day  P.  P.  appeared  in  person  before  me,  J.  T.,  a  Justice 
of  the  peace  In  and  for  the  ooanty  (or  corporation)  and  state  afore- 
said, and  made  oath  that  the  matters  and  things  stated  in  the  fore- 
going petition  are  true.    Given  under  my  hand,  this  day  of 

,  19»— . 

J.  T.,  J.  P. 


Na  4.    Obdbb  fob  Irtbipleadbb  bt  Jitbgb  in  Vacatioic. 

(Code,  §1  ei62^;  4  Min.  Inst.,  p.  1632.) 
Virginia: 

County  (or  corporation)  of ,  to-wit: 

Whereas  it  appears  that  P.  P.,  the  petitioner  named  in  the  petition 
annexed,  has  delirered  to  the  within-named  J.  B.,  deputy  for  L.  M., 

sheriff  of  the  county  (or  iorgeant  of  the  corporation)  of ,  a  sua- 

pending  bond,  with  good  security,  in  the  penalty  and  on  the  condition 
required  by  law,  it  is  hereby  ordered  in  the  name  of  the  Commonwealth, 
that  the  sheriff*  of  the  said  county  (or  $ergeant  of  the  ioid  corporation) 

of  ,  do  summon  as  well  the  said  C.  C.  as  the  «ald  P.  P.  to 

appear  before  the court  of  the  said  county  (or  corporation) 

of on  the  day  of  the  next  term  thereof,  to  state  and 

litigate  their  respective  claims  as  touching  the  goods  and  chattels 
in  the  said  petition  designated  as  levied  on,  in  pursuance  of  the  writ 
of  fieri  facias  therein  named,  in  order  to  a  decision  of  their  rights 
respectively,  as  touching  the  same.  Given  under  my  hand  as  judge 
of  the  circuit  (or  corporation)  court  for  the  said  county  (or  corpora- 
tion)  of  ^  this  day  of  ,  192 — . 

R.  T.,  Judge. 


Na  6.    Obdeb  roB  Iivtebplbadeb  bt  Coubt  in  Tkbm. 
(0>de,  §1  6162^;  4  Min.  Inst.  1632.) 

Upon  motion  of  P.  P.,  who  appears  to  have  delivered,  according 
to  law,  to  J.  B.,  deputy  for  L.  M.,  sheriff  of  the  county  (or  sergeant  of 

the  corporation)  of ,  a  suspending  bond,  with  good  security,  in 

the  penalty  and  on  the  condition  required  by  law,  and  who  complains 

that  an  execution  of  fieri  fadas^  issued  on  the day  of , 

192 — ,  from  the  clerk's  office  of  the  court  of  the  county   (or 

corporation)  of ^  at  the  suit  of  C.  C,  against  the  goods  and  chat- 
tels of  one  D.  D.  for  dollars,  with  interest  thereon  after  the 

rate  of per  centum  per  annum,  from   the day  of , 

192 — ,  until  paid,  and dollars  costs,  has  been  by  the  said  J.  B., 

deputy  sheriff  (or  sergeant)  as  aforesaid,  levied  upon  certain  goods 

and  chattels  to-wit:  one  sorrel  horse,  of  the  value  of  dollars, 

Ac.  (describing  the  articles  levied  on,  and  their  values  severally),  as 
and  for  the  goods  and  chattels  of  the  said  D.  D.,  which  goods  and 
Chattels,  as  the  said  P.  P.  avers,  at  the  time  of  the  issuing  of  the 
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said  writ  of  fieri  facidt^  and  long  before,  were,  and  ever  since  have 
been,  and  are  now  the  proper  goods  and  chattels  of  him,  the  said 
P.  P.,  and  not  the  goods  and  chattels  of  the  said  D.  D.,  it  is  ordered 
that  as  well  the  said  C.  C^  as  the  said  P.  P.,  be  summoned  to  appear 

here  on  the day  of  the  present  term  to  state  and  litigate  their 

respective  claims,  as  touching  the  goods  and  chattels  aforesaid,  in 
order  to  a  decision  of  their  rights  severally  touching  the  same. 


No.  6.    Delivebt  oe  Fobthcomino  Bond  bt  Claimant  to  Rdsain  Pos- 
session or  Effects  Pending  Suit. 

(Code,  §  6167;  4  Min.  Inst  1632.) 

Know  all  men  by  these  presents,  that  we,  P.  P.  and  S.  S.,  are  held 

and  are  firmly  bound  unto  C.  C.  in  the  sum  of  dollars,   in 

gold,  to  be  paid  to  the  said  C.  C,  for  the  payment  of  which  we  bind 
ourselves  and  our  heirs  Jointly  and  severally  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  this day  of ,  192 — . 

The  condition  of  the  above  obligation  is  such  that  whereas  the 

above-named  C.  C,  upon  a  Judgment  obtained  by  him  in  the  

court  of  the  county  (or  corporation)  of ,  against  one  D.  D.,  has 

sued  out  a  writ  of  /leri  facias  for  taking  the  goods  and  chattels  of  the 
said  D.  D.,  which  writ  is  directed  to  the  sheriff  of  the  said  county 
(or  sergeant  of  the  said  corporation) ;  and  whereas  by  virtue  thereof, 
the  following  goods  and  chattels,  to-wit:  (specify  the  chattels  levied 
on),  have  been  taken  by  J.  B.,  deputy  for  L.  M.,  sheriff  of  the  said 

county  (or  sergeant  of  the  said  corporation)  of  ,  as  and  for 

the  goods  and  chattels  of  the  said  D.  D^  to  satisfy  the  said  execution, 
the  amount  whereof,  at  this  time,  including  officers'  fees  and  commis- 
sions, is  dollars;   and  whereas  the  said  goods  and  chattels. 

so  levied  on  as  aforesaid,  are  claimed  by  the  above-bound  P.  P.  as 
and  for  his  proper  goods  and  chattels,  and  not  the  goods  and  chattels 
of  the  said  D.  D.,  and  the  said  P.  P.  desires  that  they  should  remain 
in  his  possession,  in  whose  possession  the  same  were  immediately  be- 
fore the  said  levy,  and  at  his  risk,  until  such  day  of  sale  as  may 
hereafter  be  lawfully  appointed,  and  has  tenderel  the  abov^bound 
S.  S.  as  his  surety  in  such  a  bond  as  the  law  requires  for  that  pur- 
pose. Now,  therefore,  if  the  said  P.  P.  shall  have  the  property  so 
levied  on  as  aforesaid,  forthcoming  at  such  day  and  place  of  sale  as 
may  be  hereinafter  lawfully  appointed,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force. 

P.  P.   (SEAL.) 
S.  S.    (SEAL.) 


No.  7.    Appijcation,  Affidavit,  Warrant  of  Intebpleadeb,  Endobsr- 
MENT,  Judgment,  and  Appeal,  in  Cases  befobe  a  Justice. 

fSee  Nos.  34  to  40,  under  Justice  of  thre  Peace,  div.  I.  ("Warrants  for 
Small  Claims,"  section  4.] 
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INTERROGATORIES 

Interrogatories,  or  questions  in  writing,  to  an  adverse 
party  or  claimant,  may  be  filed  in  the  clerk's  office  or  before 
a  commissioner  and  answers  thereto  enforced,  and  the  same 
used  as  evidence,  see  Code,  §§  6236-8. 


INTERSTATE  COMMERCE 

f  1.  Congress  alone  can  regulate  commerce 

I  2.  Wlien  Federal  court  follows  state  construction  of  statute 

§  3.  Police  powers  of  State  not  aifected 

§  4.  Telegrams  are  interstate  commerce,  and  telegraph  companies 

instruments  thereof 

§  5.  When  sales  by  agents  not  to  be  taxed 

f  6.  When  property  belongs  to  interstate  commerce 

§  1.  Congress  alone  can  regulate  ccNnmeroew — Section 
8,  of  article  I.,  of  the  United  States  Constitution,  provides  that 
Congress  shall  have  power  ^^to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian 
Tribes. '^  Interstate  commerce,  as  recognized  by  an  old  and 
recent  decisions,  ^^consists  of  intercourse  and  traffic  between 
the  citizens  or  inhabitants  of  different  states,  and  includes  not 
only  the  transportation  of  persons  and  property,  and  the  navi- 
gation of  public  waters  for  that  purpose,  but  also  the  purchase, 
sale  and  exchange  of  commodities." 

The  power  of  Congress  to  regulate  commerce  is  exclusive, 
and  in  matters  of  a  national  character  requiring  uniformity 
of  legislation,  the  power  is  exclusive  though  Congress  has  not 
acted  upon  the  subject;  while  the  power  of  the  State  to  regulate 
its  own  internal  commerce  is  exclusive.  But  a  State  also  has 
power  to  enact  many  laws  which  affect,  as  contradistinguished 
from  regulate,  interstate  commerce,  on  the  score  of  local  police 
regulations,  which  power  the  states  reserved  and  never  sur- 
rendered to  Congress,  and  is  essentially  exclusive;  but  if  a 
local  police  regulation  is  in  irreconcilable  conflict  with  an 
express  act  of  Congress  regulating  interstate  commerce,  it  is 
unconstitutional.     (176  TJ.  S.  211;  93  Va.  159;  104  Va.  723.) 


972  INTERSTATE  OOMHEBOB 

A  statute  to  regulate  the  time,  manner,  and  conditions 
under  which  cars  shall  be  furnished  for  interstate  shipment, 
if  imposing  unreasonable  burdens  upon  interstate  commerce, 
is  unconstitutional.  So  Rule  I.  of  State  Corporation  Com- 
mission is  void.     (107  Va.  171.) 

§  2.  Wlien  Federml  court  follows  State  constroctioo  of 
•tatate. — In  determining  whether  a  statute  is  in  violation  of 
the  commerce  clause  of  the  Constitution,  the  United  States 
Supreme  Court  will  adopt  the  construction  of  the  statute  put 
upon  it  by  the  State  court  of  last  resort,  in  the  absence  of  ex- 
ceptional conditions  which  sometime  impel  the  Supreme  Court 
to  disregard  inadmissible  constructions  given  by  State  courts 
to  their  own  statutes  and  State  Constitutions.  (161  U.  S.  519; 
128  U.  S.  16.) 

§  3.  P<Jice  powers  of  State  not  atfected. — ^The  right  to 
enact  laws  to  protect  the  lives,  health,  and  property  of  the 
citizens  of  a  state,  and  to  preserve  good  order  and  the  public 
morals,  is  a  part  of  the  police  power  reserved  in  the  state,  and 
though  such  laws  may  to  some  extent  affect  conmierce  and 
persons  engaged  in  it,  yet  if  they  are  enacted  in  good  faith^ 
for  such  police  purposes,  without  discriminating  against  inter- 
state  or  foreign  commerce,  and  Congress  has  not  acted  on  the 
subject,  they  do  not  constitute  a  regulation  of  commerce  with- 
in the  inhibition  of  the  Constitution  of  the  United  States. 
Tested  by  this  rule,  the  statute  of  Virrinia  prohibiting  the  run- 
ning  or  transportation,  on  Sunday,  of  certain  locomotives  and 
cars,  is  not  unconstitutional.  Laws  of  this  character  are 
police  regulations  of  the  greatest  utility  for  the  physical  and 
moral  well-being  of  society.  (93  Va.  749,  overruling  88  Va. 
96.) 

Those  subjects  of  commerce,  which  are  national  in  their 
nature,  admitting  of  only  one  uniform  system  or  plan 
of  regulation,  such  as  the  transportation  of  com- 
modities, or  the  transportation  of  messages,  between 
different  states,  is  subject  to  the  exclusive  control  of 
Congress,  and,  consequently,  any  regulation  thereof  by  state 
legislation,  whether  Congress  has  legislated  on  the  subject  or 
not,  is  void.  The  legislation  of  a  state,  not  directed  against 
commerce  or  any  of  its  regulations,  but  relating  to  the  rights, 
duties,  and  liabilities  of  citizens,  and  only  indirectly  and  re- 
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motely  affecting  the  operations  of  commerce,  is  of  obligatory 
force  upon  citizens  within  its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce,  foreign  or  inter- 
state, or  in  any  other  pursuit.  But  for  the  provisions  on  the 
subject  found  in  the  local  law  of  each  state,  there  would  be  no 
legal  obligation  on  the  part  of  the  carrier,  whether  ex  can^ 
tractu^  or  ex  delicto^  to  those  who  employ  him ;  or  if  the  local 
law  is  held  not  to  apply  where  the  carrier  is  engaged  in 
foreign  or  interstate  commerce,  then,  in  the  absence  oip  laws 
passed  by  Congress  or  presumed  to  be  adopted  by  it,  there  can 
be  no  rule  of  decision  based  upon  rights  and  duties  supposed 
to  grow  out  of  the  relation  of  such  carrier  to  the  public  or  to 
individuals.  In  other  words,  if  the  law  of  the  particular  state 
does  not  goyem  that  relation,  and  prescribe  the  rights  and 
duties  which  it  implies,  then  there  is,  and  can  be  no  law  that 
does,  until  Congress  expressly  supplies  it,  or  is  held  by  impli- 
cation to  have  supplied  it,  in  cases  within  its  jurisdiction  over 
foreign  and  Jtntenstate  commerce.  The  failure  of  Congress  to 
legislate  can  be  construed  only  as  an  intention  not  to  disturb 
what  really  exists,  and  is  the  mode  by  which  it  adopts,  for 
cases  within  the  scope  of  its  power,  the  rule  of  the  state  law, 
which  until  displayed,  covers  the  subject.  (90  Va.  297,  300-1, 
303.) 

Notwithstanding  the  constitutional  authority  of  Congress 
to  regulate  interstate  and  foreign  conmierce,  the  states  have 
power  to  enact  laws  designed  to  secure  the  safety  and  comfort 
of  passengers,  employees,  persons  crossing  railroads  tracks,  and 
adjacent  property  owners,  and  to  make  other  regulations  in- 
tended to  promote  the  welfare  and  convenience  of  its  citizens, 
although  in  their  operation  such  laws  may  incidentally  affect 
interstate  traffic.     (102  Va.  599.) 

§  4  TfJUigraim  are  iaterstate  eommeree^  and  telegraph 
compenies  nslmiiieiita  thereof — "Telegraphic  communication, 
like  the  transportation  of  passengers  and  merchandise,  is  com- 
merce, and  such  communication,  when  had  between  different 
States,  is  interstate  conmierce.  A  telegraph  company  occu- 
pies the  same  relation  to  commerce  as  a  carrier  of  messages, 
that  a  railroad  company  does  as  a  carrier  of  goods ;  both  com- 
panies are  instruments  of  commerce;  and  their  business  is 
commerce  itself."    But  these  cases  held  the  business  to  be  one 
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can  regulate  such  commerce,  and  the  silence  of  Congress  on 
the  subject  is  equivalent  to  a  declaration  that  such  conmierce 
shall  be  absolutely  free.  A  license  tax  on  such  broker,  is  not  a 
police  regulation,  but  a  revenue  measure,  and  imposes  an  un- 
lawful burden  on  interstate  commerce.     (98  Va.  91.) 

§  8.  When  property  belongs  to  interstate  commeroe* — 
The  test  applied  to  determine  whether  personal  property  sold 
is  to  be  regarded  as  belonging  to  interstate  (between  points 
within  a  state)  or  to  interstate  commerce  is  whether  or  not 
the  property  which  is  the  subject  of  the  sale  is  within  the 
jurisdiction  of  the  State  at  the  time  the  sale  is  made.  If  it 
is,  then  it  is  an  interstate  transaction  and  subject  to  State 
regulation.     (110  Va.  235.) 

Logs  of  non-residents  in  this  State  awaiting  shipment  to 
another  state,  is  taxable.     (108  Va.  135.) 

The  fact  that  tugs  and  barges  are  engaged  in  interstate 
commerce,  does  not  exempt  them  from  taxation  (102  Va.  576). 


INTOXICATING  LIQUORS 

I.    state  Prohibition. 

1.  Statutes 

2.  Ardent  spirits  defined 

3.  Manufacture,  transpoitation,  sale,  etc.,  of  ardent  spirits  re- 
stricted 

4.  Attempts,  accessories;  procedure;  punishment 

6.    Violations  of  provisions  of  the  preceding  sections;  acting 
as  agent,  or  seller  or  purchaser 

6.  Penalties 

7.  "Fine"  and  "forfeiture"  construed 

8.  Sentence  to  road  force,  upon  failure  to  pay  fine 

9.  Penalty  when  fire  arms  or  other  deadly  weapons  are  unlaw- 
fully found  in  possession 

10    Form  of  indictment  under  sections  three,  three  a,  four  and 
flye 

11.  Wine  or  cider,  manufacture,  use,  dale  of,  when  not  prohibited 
by  this  act 

12.  Deliyery,  receipt,  use,  possession  of  ardent  spirits  unlawful; 
ardent  spirits  in  houses  of  prostitution 

13.  PeTlces  to  evade  the  proyisions  of  this  act 
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14.  Unlawful  to  manufiictare  stills;  rewards 

15.  When  ardent  spirits  and  containers  contraband  and  forfeit- 
ed; search  warrant;  arrest  of  offenders 

16.  When  accused  sent  on  to  court  and  recognisance  required 

17.  Obstructing  officer  in  executing  search  warrant;  penalty 

18.  Jurisdiction  of  cases  arising  under  this  act 

19.  Ehforcement  of  city  ordinance;  territory  contiguous  to  cities 

20.  Trial  of  cases  without  a  Jury 

21.  City  or  town  ordinances  regulating  sale»  etc.,  of  ardent 
spirits 

22.  Finding  of  ardent  spirits  or  United  States  liquor  ilealers' 
tax  receipt  prima  facie  eyidence;  who  to  be  tried 

23.  When  officer  may  break  and  enter  houses 

24.  Elfect  of  payment  of  United  States  internal  revenue  tax; 
collectors'  certificates  as  evidence 

25.  Analysis  of  mixtures  supposed  to  contain  ardent  spirits; 
chemist  certificate  as  eyidence 

26.  Certain  houses,  etc.,  declared  common  nuisances 

27.  Injunctions  against  nuisances  as  defined  in  this  act 

28.  Disposition  of  ardent  spirits  seised;  disposition  of  stills, 
tubs,  fermenters,  etc.,  seised 

29.  Drinking  ardent  spirits  in  public  places 

80.  Unlawful  to  be  drunk  in  public  place;  penalty;  Jurisdic- 
tion to  try  such  cases 

81.  Transportation  of  ardent  spirits 

32.  Amount  permitted  to  trarelers 

33.  Amount  of  ardent  spirits  a  person  may  receire;  containers 
in  which  shipped;  record  to  be  kept  by  common  carriers; 
penalty 

34.  GiTing  ardent  spirits  to  minor,  etc,  sending  minors  and 
females  for  ardent  spirits 

35.  Persons  of  Intemperate  habits  or  found  Intoxicated,  required 
to  disclose  from  where  they  obtain  ardent  spirits;  penalty 
for  refusal 

36.  Possession  of  ardent  spirits  by  minors  a  misdemeanor 
87.    Ordering  or  receipt,  etc.,  of  ardent  spirits  by  female 

38.  When  bond  required  of  persons  conyicted 

39.  Effect  when  part  of  act  declared  unconstitutional 

40.  Who  deemed  intoxicated;  of  intemperate  habits 

41.  Employees  of  hotel  or  place  of  public  entertainment  as- 
sisting guests  to  obtain  ardent  spirits;  penalty 

42.  Proprietors  of  houses  of  public  or  priyate  entertainment  per- 
mitting employees  to  assist  guests  to  secure  ardent  spirits; 
failure  to  disdiarge  conyicted  employee;  penalty 

43.  Keeping  or  sale  of  ardent  spirits  in  hotels,  etc,  prohibited 

44.  When  licenses  of  hotels,  etc.,  revoked 

45.  Department  of  prohibition  turned  over  to  Attorney  General 
and  his  assistants 
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§  46.  Powers  of  asBlBtants,  attorneys,  agents,  inspectors,  and  other 
employees 

f  47.  Certain  other  officials  charged  with  the  enforcement  of  pro- 
visions of  this  act;  fees 

f  48.    Penalty  for  falsely  representing  an  officer 

f  49.  Certain  employees  of  common  carriers  made  special  police 
for  the  enforcement  of  this  act;    Jurisdiction 

i  60.  Obstructing  officer  charged  with  enforcing  this  act;  penalty; 
common  carrier  to  discharge  employee  upon  conviction; 
penalty 

I  51.  Search  of  vehicles  in  which  ardent  spirits  are  being  trans- 
ported, vehicle  to  be  seized  and  forfeited;  proceedings;  dis- 
position of  ardent  spirits;  arrest  of  occupants 

I  62.    Search  warrants 

f  63.  Unlawful  to  use  another's  automobile  or  vehicle  without 
his  consent 

I  64.  Penalty  for  leasing  premises  for  the  manufacture  or  sale 
of  ardent  spirits,  etc. 

f  66.    Act  deemed  exercise  of  police  powers 

i  66.  Certain  allegations  unnecessary  in  indictment;  what  proof 
sufficient 

I  67.    Burden  upon  accused  to  prove  exemption 

I  68.    Use  of  ardent  spirits  in  the  home;  home  defined 

f  69.    Change  of  venue 

S  60.    Soft  drinks  defined 

f  61.    License  for  sale  of  soft  drinks 

f  62.  Tax  on  non-resident  manufacturers  of  soft  drinks  maintain- 
ing distributing  or  storage  warehouses 

I  63.  When  possession  of  distilled  liquor,  one  gallon  of  wine  or 
three  gallons  of  beer,  or  other  malt  liquor  prima  Jade  evi- 
dence of  purpose  to  sell 

f  64.    What  persons  may  administer  oaths 

I  66.    When  persons  convicted  required  to  work  on  public  roads 

f  66.    Encumbering  estate  to  evade  act 

I  67.    Unlawful  to  grind  or  transport  malt 

S  68.  Unlawful  to  sell,  give  away,  etc,  malt  other  than  in  a 
private  home 

I  69.  Agents  of  authorities  may  purchase  and  transport  ardent 
spirits  contrary  to  the  provisions  of  this  act 

S  70.    Certain  local  laws  not  repealed 

§  71.    Incriminating  testimony  no  excuse  for  not  testifyiuf 

S  72.    Right  of  action  against  person  causing  intoxication 

8  73.    Ouster  proceedings  against  officer  violating  act 

S  74.    Other  sections  of  the  Code  cited 

n.    NaUonal  ProhibiUon. 


8  75.    Constitutional   provision— "18th   Atnendm^t 
I  76.    "National  Prohibition  Act" 

(1)    What  'intoxicating  liquors"  embrace 
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(2)  What  acto  prohibited 

(3)  Ponishmeiit 

(4)  Officers  for  enforcement  of  Act 
(6)  Other  proYislons 

L    State  Prohibition 

§  1.  SUtates.— The  prohibition  law  of  1916  (Acts  1916, 
p.  215),  as  amended  by  Acts  1918,  p.  577,  is  presented  under 
sections  4681-4677  of  the  Pocket  Code  of  Virginia  1920;  and 
the  law  as  amended  by  Acts  1920,  is  given  in  Pollard's  Bien- 
nial 1920,  pp.  543,  etc.,  but  the  section  numbers  of  the  Act — 
not  those  of  the  Code — are  cited.  The  Acts  1922  have  greatly 
changed  the  law.  Wherever  the  Revisors'  sections  as  given 
in  the  Code  do  not  conflict  with  the  Acts  1918,  those  provisions 
are  still  law,  and  not  superseded  or  repealed  by  the  act — Code, 
§  6568;  see  preface  to  Pocket  Code,  p.  VIII.,  and  "Special 
Note''  to  Intoxicating  Liquors,  in  Pocket  Code,  p.  298;  also 
note  in  Pollard's  Biennial  1920,  pp.  210,  643. 

We  will  not  repeat  the  statutes  here,  but  give  only  those 
sections  of  most  interest,  and  refer  to  the  others. 

§  2.  Ardent  spiriU  defined. — "The  words  ardent  spirits, 
as  used  in  this  act,  shall  be  construed  to  embrace  alcohol, 
brandy,  whiskey,  rum,  gin,  wine,  porter,  ale,  beer,  all  malt 
liquors,  all  malt  beverages,  absinthe  and  all  compounds,  or 
mixtures  of  any  of  them;  all  compounds  or  mixtures  of  any 
of  them  with  any  vegetable  or  other  substance;  alcoholic  bit- 
ters, bitters  containing  alcohol,  also  all  liquids,  mixtures  or 
))i*eparations,  whether  patented  or  otherwise,  which  will  pro- 
duce intoxication;  fruits  preserved  in  ardent  spirits,  and  all 
beverages  containing  more  than  one-half  of  one  per  centum 
of  alcohol  by  volume,  except  as  herein  provided."  (Code, 
§  4581;  1916,  p.  215,  §  1;  Acts  1918,  p.  677,  §  1.) 

§  3.  Mannf actnre,  transportation,  sale,  ose,  etc,  of  ar- 
dent spirits  restrictedT— "It  shall  be  unlawful  for  any  person 
in  this  State  to  manufacture,  transport,  sell,  keep,  or  store  for 
sale,  offer,  advertise  or  expose  for  sale,  give  away  or  dispense 
or  solicit  in  any  way,  or  receive  orders  for  or  aid  in  procuring 
ardent  spirits,  except  as  hereinafter  provided."  (Code,  § 
4588;  Id.,  §  3.)  [Acts  1922  adds  §  35 J4,  prohibiting  the 
manufacture  or  sale  of  ardent  spirits  containing  wood  alcohol. 
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caustic  potash,  extract  of  tish  berries  or  other  poisonous  sub- 
stance under  penalty  of  1  to  10  years  in  penitentiary.] 

§  4  AttomptSi  aeoMaoriet;  prooefkre;  puniihinfnL— *' It 
shall  be  unlawful  for  any  person  to  attempt 'to  do  any  of  the 
things  prohibited  by  this  act  or  to  assist  another  in  doing,  or 
attempting  to  do,  any  of  the  things  prohibited  by  this  act. 
And  on  an  indictment  for  the  yiolation  of  any  provisions  of 
this  act  the  jury  may  find  the  defendant  guilty  of  an  attempt, 
or  of  being  an  accessory,  and  the  punishment  shall  be  the 
same  as  if  the  defendant  were  solely  guilty  of  such  violation.^' 
(Code,  §  4583a;  Id.,  §  3a.) 

§  5.  Violatiotti  of  promiona  of  tho  precoding  aoctioiia; 
acting  «a  agent  of,  sailer  or  porchaaer. — "If  any  person  who 
shall  violate  any  of  the  provisions  of  section  three  and  three-a 
of  this  act,  and  any  person,  except  a  common  carrier,  who  shall 
act  as  the  agent  or  employee  of  such  manufacturer  or  such 
seller,  or  person  in  so  keeping,  storing,  offering  or  exposing 
for  sale  such  ardent  spirits,  or  act  as  the  agent  or  employee  of 
the  purchaser  in  purchasing  such  ardent  spirits,  except  as 
herein  provided,  shall  be  deemed  guilty  of  a  misdemeanor  for 
the  first  offense,  and  of  a  felony  for  any  subsequent  offense 
conmiitted  after  the  first  conviction ;  provided  that  the  offense 
of  drinking,  giving  away,  or  receiving  ardent  spirits  contrary 
to  the  provisions  of  this  act,  shall  not  be  deemed  a  felony  in 
any  case ;  and  provided,  further,  that  the  purchasing  or  hav- 
ing in  possession  by  any  person  of  ardent  spirits  for  personal 
use,  shall  in  no  case  be  deemed  a  felony,  but  the  burden  of 
proof  that  said  ardent  spirits  are  for  personal  use  shall  be 
upon  the  defendant."     (Code,  §  4584;  Id.,  §  4.) 

§  8.  Penalties^ — "Any  person  who  shall  violate  any  of 
the  provisions  of  this  act  shall,  except  as  otherwise  herein 
provided,  be  deemed  guilty  of  a  misdemeanor,  and  be  fined 
not  less  than  $50  nor  more  than  $500,  and  be  confined  in 
jail  not  less  than  one  nor  more  than  six  months.  The  penalty 
for  any  subsequent  offense  committed  after  the  first  conviction^ 
which  is  not  declared  a  felony  by  this  act,  shall  be  a  fine  of 
not  less  than  $100,  nor  more  than  $5,000,  and  imprisonment  in 
jail  for  not  less  than  six  months  nor  more  than  one  year. 
Whenever,  in  this  act,  the  violation  of  any  provision  is  de- 
clared a  felony,  the  person  convicted  of  such  violation  shall  be 
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punished  by  con:iiieineiit  in  tiie  penitertiary  for  not  less  than 
one  nor  more  tlian  Hve  years,  or,  in  the  discretion  of  the  jury, 
by  confinement  in  jail  not  less  than  6  months  nor  more  than  12 
months  and  by  a  tine  not  exceeding  ij^500 ;  but  where,  upon  the 
trial  of  any  charge  of  a  violation  of  this  act,  it  sliall  appear 
to  the  court  trying  the  case  that  there  has  been  no  intentional 
violation  of  any  provision  thereof,  but  an  unintentional  or 
inadvertent  violation  thereof,  then  such  court  shall  instruct 
the  jury  that  they  cannot  impose  a  jail  sentence."  (Code, 
§  4585 ;  Id.,  §  5.)     [See  121  Va.  850.] 

Acts  1922  adds  the  following  amendment  to  section  5: 
^^But  no  couil,  nor  the  judge  thereof  in  this  Commonwealth, 
shall  suspend  the  sentence  of  any  person  convicted  of  the 
illegal  manufacture  for  sale  of  ardent  spirits,  or  the  trans- 
portation thereof  in  quantities  exceeding  one  gallon,  but  where 
the  evidence  shows  a  quantity  not  exceeding  one  gallon,  the 
court  or  judge  may,  in  its  or  his  discretion,  suspend  such  sen- 
tence, or  for  any  second  or  subsequent  conviction  of  any 
orfense  again.st  the  prohibition  laws  of  this  State  since  the 
first  day  of  November,  1916.  The  term  'second'  or  'subsequent' 
offenses,  as  used  in  this  act,  are  intended  to  mean  second  or 
subsequent  offenses  committed  against  this  act  or  other  pro- 
hibition laws  of  this  State  since  November  first,  1916." 

§  7.  '"Fine"  and  ''forfeiture"  constroed*— By  Acts  1922, 
the  following  section  is  added  (as  §  5V&) :  "Whenever  the 
words  'fine'  and  'property  accruing  to  the  State  by  forfeiture' 
or  words  of  the  same  effect  are  used  in  the  laws  providing  for 
the  enforcement  of  prohibition  in  this  State,  shall  be  construed 
to  mean  the  net  amount  remaining  after  deducting  costs  pay- 
able out  of  the  State  treasury  from  its  appropriation  made 
to  pay  the  criminal  charges  of  the  State  authorized  under  the 
said  prohibition  laws,  also  the  amount  authorized  by  the 
laws  for  the  enforcement  of  prohibition  in  this  State  in  con- 
nection with  the  seizure  or  sale  of  forfeited  property,  and  all 
fines  and  proceeds  accruing  from  the  sale  of  forfeited  property 
shall  be  accounted  for  by  the  officer  receiving  the  same  sepa- 
rately from  other  fines  and  forfeiture,  and  all  costs  payable  out 
of  the  State  treasury  from  the  appropriation  for  the  payment 
of  criminal  expenses  in  connection  with  enforcement  of  pro- 
hibition laws  of  this  State  shall  be  allowed  and  be  paid  sepa- 
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rately  from  other  costs  made  a  charge  by  law  upon  the  treas- 
ury, payable  from  the  appropriation  for  criminal  expenses.'' 
§  8.    Sentence  to  road  f  oroe^  open  failure  to  pay  fine.— 

Acts  1922  adds  the  following  section  (as  §  5^) :  ^^ Whenever  a 
fine  is  prescribed  for  a  violation  of  the  laws  for  the  enforce- 
ment of  prohibition  in  this  State,  and  such  fine  and  the  costs 
incident  to  the  prosecution  and  conviction  are  not  paid,  the 
defendant  shall  be  sentenced  to  the  State  Convict  Road  Force 
for  a  period  not  less  than  3  months  nor  more  than  6  months, 
and  if  the  law  prescribe  a  jail  sentence  and  such  is  imposed, 
then  the  defendant  shall  be  sentenced  to  the  State  Convict 
Road  Force  for  the  period  of  such  jail  sentence  and  for  the 
additional  period  of  not  less  than  3  months  and  not  more 
than  6  months  as  herein  provided.'' 

§  9.  Penalty  when  firearms  or  other  deadly  weapons  are 
found  in  possession. — ^Acts  1922  adds  the  following  section 
(as  §  5^) :  ^^If  any  person  shall  unlawfully  manufacture, 
transport,  or  sell  any  ardent  spirits,  as  herein  defined,  and  at 
the  time  of  such  manufacturing,  transporting,  or  selling,  or 
aiding  or  assisting  in  any  manner  in  such  act,  shall  carry  on 
or  about  his  person,  or  have  on  or  in  any  vehicle  which  he 
may  be  using  to  aid  him  in  any  such  purpose,  or  have  in  his 
possession,  actual  or  constructive,  at  or  within  500  yards  of 
any  place  where  any  such  intoxicating  liquor  is  being  unlaw- 
fully manufactured,  transported  or  sold,  any  firearm,  dirk, 
bowie-knife,  razor,  slung-shot,  metal  knucks  or  any  weapons 
of  like  kind,  he  shall  be  deemed  guilty  of  a  felony,  and  on 
conviction  shall  be  confined  in  the  penitentiary  not  less  than 
one  year,  nor  more  than  three  years,  or,  in  the  discretion  of 
the  jury,  or  the  court  trying  the  case  without  a  jury,  confined 
in  the  jail  for  not  less  than  6  months  nor  more  than  12  months. 
Any  such  firearms,  dirk,  bowie-knife,  razor,  slung-shot,  metal 
knucks  or  any  weapons  of  like  kind  shall  be  confiscated  as 
now  provided  by  law." 

§  10.  Form  of  indictment  onder  sections  three^  three  % 
four  and  five. — "While  any  good  and  sufficient  indictment 
may  be  used,  an  indictment  for  any  first  offense  under  section 
three,  three  a,  four  and  five,  of  this  act,  shall  be  sufficient  if 
substantially  in  the  form  or  to  the  effect  following : 
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State  of  Virginia- 


County  of to-wit : 

In  the  circuit  court  of  county : 

The  grand  jurors  in  and  for  the  body  of  said  county  of 

-and  now  attending  said  court  at  its 


^term,  nineteen upon  their 

oaths,  do  present  that within  one  year 

next  prior  to  the  finding  of  this  indictment,  in  the  said  county 

of ,  did  unlawfully  manufacture, 

sell,  offer,  keep,  store  and  expose  for  sale,  give  away,  transport, 
dispense,  solicit,  advertise  and  receive  orders  for  ardent  spirits, 
against  the  peace  and  dignity  of  the  Conmionwealth  of  Vir- 
gina.  1       ^ 

And  if  it  be  a  second  offense,  it  shall  be  so  stated  in  the 
indictment  returned,  and  the  prosecuting  attorney  shall  intro- 
duce before  the  trial  court,  evidence  of  said  former  conviction, 
and  shall  not  be  permitted  to  use  his  discretion  in  charging 
said  second  offense,  or  in  introducing  evidence  and  proving 
the  same,  on  the  trial,  provided  that  the  failure  to  charge 
former  conviction  shall  not  invalidate  the  indictment. 

If  the  offense  is  committed  in  a  city  the  word  ^city'  shall 
be  substituted  for  county,  the  proper  court  having  jurisdiction 
substituted  for  circuit  court,  and  the  name  of  the  city  for 
the  name  of  the  county."  (Code,  §  4687;  1918,  p.  677,  §  7.) 
(121  Va.  814-16,  820,  860;  122  Va.  916-17.) 

§  11.  Wine  or  cider,  mannfadure^  iiae»  sale  of,  wben 
not  prohibited  by  Uus  act.^ — "The  provisions  of  this  act  shall 
not  be  construed  to  prevent  any  person  from  manufacturing 
for  his  domestic  consumption  at  his  home,  but  not  to  be  sold, 
dispensed  or  given  away,  except  as  hereinafter  provided,  wine 
or  cider  from  fruit  of  his  own  raising;  or  to  prevent  the 
manufacture  from  fruit  of  cider  for  the  purpose  of  making 
vinegar  not  used  as  a  beverage;  and  non-intoxicating  cider, 
containing  not  more  than  one  per  centum  of  alcohol  by  volume, 
for  use  or  sale."     (Code,  §  4688a;  1918,  p.  677,  §  8a.) 

§  12.  DoliTery,  receipt,  use,  posaessioo  of  ardent  spirits 
imlawfiil;  ardent  spirits  in  booses  of  proatitation. — It  shall 
be  unlawful  to  deliver  to,  receive  in,  keep,  store,  dispense,  sell 
or  offer  for  sale,  give  away  or  use,  or  have  in  possession 
ardent  spirits  in  any  place,  except  as  provided  in  this  act. 

It  shall  be  unlawful  to  deliver  to,  receive  in,  keep,  store, 
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dispense,  sell  or  offer  for  sale,  give  away  or  use,  or  have  in 
possession  ardent  spirits  in  a  place  reputed  to  be  a  house  of 
prostitution,  whether  said  house  be  a  bona  fide  home  or  not. 

Any  violation  of  this  section  siiall  be  a  misdemeanor;  any 
subsequent  violation  of  delivering  to,  receiving  in,  keeping, 
storing,  dispensing,  selling,  offering  for  sale,  giving  away, 
using  or  having  ardent  spirits  in  possession  in  a  place  reputed 
to  be  a  house  of  prostitution  shall  be  deemed  a  felony.  (Id., 
§  17.)     (122  Va.  916-17.) 

§  13.  Devices  to  evmde  the  provUions  of  this  act — 
"The  keeping,  storing,  or  giving  away  of  ardent  spirits,  or 
any  shift,  or  any  device  whatever,  to  evade  the  provisions  of 
this  act,  shall  be  deemed  unlawful  within  the  provisions  of 
this  act,  and  sliall  be  punished  as  unlawful  selling  is  pun- 
ished."    (Code,  §  4608;  Id.,  §  18.) 

§  14.    Unlawful  to  manufactare  stills,  cm*  etc;  rewards. 

—Acts  1922  adds  the  following  section  (as  §  21>4) :  ^*It  shall 
be  unlawful  for  any  person,  tirm  or  corporation,  other  than 
public  service  corporations,  to  ship  or  transport  into  the  State 
of  Virginia,  or  from  one  point  to  another  within  the  State, 
distilling  apparatus  or  material  for  the  manufacture  of  the 
same  or  to  manufacture  distilling  apparatus  for  the  purpose 
of  manufacturing  whiskey,  beer  or  any  other  ardent  spirits, 
and  any  person,  firm  or  corporation  found  with  material  in 
possession  conmionly  used  in  the  manufacture  of  distilling 
apparatus,  shall  be  deemed  prima  facie  guilty  of  manufactur- 
ing such  apparatus,  and  upon  conviction  thereof,  shall  be  fined 
not  less  than  $50  nor  more  than  $1,000,  or  confined  in  jail  not 
less  than  60  days  nor  more  than  12  months,  or  both,  in  the  dis- 
cretion of  the  court  or  jury  trying  the  case,  and  such  material 
shall  be  declared  contraband  and  confiscated.  Nothing  in 
this  section  shall  prevent  merchants  and  regular  dealers  from 
handling  and  offering  for  sale  sheet  copper,  copper  tubeing, 
or  other  metal  stock  usually  carried  by  such  dealers." 

Acts  1922,  amending  §  21^^  of  Act  (as  to  registered  and 
contraband  stills),  says: 

"Whenever  any  still  is  seized  under  the  provisions  of  this 
act  and  the  party  owning  or  operating  the  same  is  arrested 
the  officer  making  the  seizure  and  arrest  shall  be  allowed  a 
fee  or  reward  of  $50  and  upon  conviction  of  said  person,  the 


IKTOXICATING  LIQUORS  985 

attorney  for  the  Commonwealth  shall  receive  a  fee  of  ten 
dollars,  which  shall  be  taxed  against  the  defendant  and  col- 
lected as  other  costs  in  the  manner  provided  by  law";  and  adds 
the  following  amendment:  ''And  the  fees  or  rewards  herein 
directed  to  be  paid  shall  be  paid,  anything  in  the  charter  of 
the  cities  and  towns  in  this  Commonwealth  to  the  contrary 
notwithstanding.  And  if  for  any  reason  the  said  sum  of  $50 
cannot  be  collected  from  the  defendant  after  conviction,  the 
said  officer  making  the  seizure  and  arrest  shall  be  paid  the 
sum  of  $25  to  be  paid  as  now  prescribed  by  law  for  the  pay- 
ments of  costs  ih  criminal  cases.  And  said  officer  shall  be 
allowed  the  sum  of  $10  for  the  seizure  and  confiscation  of  a 
copper  still,  and  $2.50  for  the  capture  of  any  still  made  of 
material  other  than  copper,  provided  such  still  has  a  capacity  of 
not  less  than  five  gallons,  said  still,  cap  and  worm  to  be  de- 
livered to  the  sheriff  of  the  county,  or  sergeant  of  the  city,  who 
shall  report  same  to  the  judge  of  the  circuit  or  corporation 
court  of  the  county  or  city  in  which  such  seizure  and  delivery 
is  made,  upon  whose  certificate  said  sums  respectively  shall 
be  paid  by  the  auditor  of  public  accounts  as  other  criminal 
expenses  are  paid,  and  such  sheriff,  upon  the  order  of  the 
judge  of  his  court,  shall  forthwith  dispose  of  such  stills  ps  is 
herein  provided.  All  persons  found  at  a  distillery  wlieiv 
whiskey,  beer  or  other  ardent  spirits  are  being  manilfactuieil 
shall  be  deemed  prima  facie  guilty  of  manufacturing  tiie  same 
or  aiding  and  abetting  in  such  manufacture  and  upon  con- 
viction thereof  shall  be  subject  to  the  same  penalties  as  if 
manufacturing  the  same.'^ 

Supervisors  may  offer  $50  reward  for  capture  of  illict  still 
— see  Acts  1918,  p.  559,  as  amended  by  Acts  1920,  p.  585; 
Pollard's  Code  Biennial  1920,  p.  531;'^and  Pocket  Code,  § 
4611b. 

§  15.  When  ardent  spirits  and  containers  contrabrand 
and  forfeited;  seardi  warrant;  arrest  of  offenders. — "All  ar- 
dent spirits  and  containers  in  which  ardent  spirits  are  manu- 
factured, kept,  stored,  possessed,  sold  or  in  any  manner  used 
in  violation  of  the  provisions  of  this  act  shall  be  deemed 
contraband  and  shall  be  forfeited  to  the  Commonwealth,  pro- 
vided the  provisions  of  this  act  shall  have  no  application  to 
ardent  spirits  stored  in  hana  iide  homes  prior  to  November  1, 
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1916,  or  to  ardent  spirits  acquired  in  accordance  with  the 
provisions  of  chapter  146  of  the  Acts  of  Assembly  of  Virginia, 
approved  March  10, 1916,  so  long  as  the  same  shall  not  be  used 
in  violation  of  the  provisions  of  this  act. 

If  there  be  complaint  on  oath  that  ardent  spirits  are 
being  manufactured,  sold,  kept,  stored,  or  in  any  manner  held, 
used  or  concealed  in  a  particular  house,  or  other  place,  in 
violation  of  law,  the  justice  of  the  peace,  police  justice,  circuit 
or  city  judge  and  mayor  of  any  city  or  town  to  whom  com- 
plaint is  made,  if  satisfied  that  there  is  reasonable  cause  for 
such  belief,  shall  issue  a  warrant  to  search  such  house  or  other 
place  for  the  ardent  spirits.  Provided  that  whenever  such  a 
warrant  is  issued  for  the  search  of  any  baggage  room,  house  or 
other  place,  the  property  of  a  public  service  corporation,  such 
warrant  shall  describe  with  reasonable  certainty  the  baggage, 
container  or  package  to  be  searched. 

Every  warrant  shall  be  directed  to  an  officer  charged 
with  the  enforcement  of  this  act  and  shall  command  him 
to  search  the  place  designated,  either  in  day  or  night,  and  seize 
such  ardent  spirits  and  their  containers  and  other  things  ap- 
parently used  in  violation  of  law  and  bring  the  same  and  the 
person  in  whose  possession  they  are  found  before  a  justice  of 
the  peace,  police  justice,  mayor,  or  court  having  cognizance 
of  the  case,  and  to  make  return  of  said  warrant,  showing  all 
acts  and  things  done  thereunder,  with  a  particular  statement 
of  the  things  seized  and  the  name  of  the  person  in  whose 
possession  they  were  found,  if  any,  and  if  no  person  be  found 
in  possession  of  said  articles  the  return  shall  so  state.  A  copy 
of  said  warrant  shall  be  posted  on  the  door  of  the  building  or 
room  wherein  the  same  are  found,  or  if  there  be  no  door,  then 
in  any  conspicuous  place  upon  the  premises. 

Upon  the  return  of  the  warrant  as  provided  in  this  sec- 
tion, the  justice  of  the  peace,  police  justice,  mayor  or  court 
shall  fix  a  time  not  less  than  ten  days  and  not  more  than  thirty 
days  thereafter,  for  the  hearing  of  said  return,  when  he  shall 
proceed  to  hear  and  determine  whether  or  not  the  articles 
so  seized,  or  any  part  thereof,  were  used  or  in  any  manner 
kept,  stored  or  possessed  in  violation  of  any  of  the  provisions 
of  this  act.  At  such  hearing  if  no  claimant  shall  appear  the 
justice  of  the  peace,  police  justice,  mayor  or  court  shall  declare 
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the  articles  seized  forfeited  to  the  Commonwealth  and  if  such 
articles  be  not  necessary  as  evidence  in  any  pending  prosecution 
shall  turn  the  same  over  to  the  commissioner  as  is  herein  re- 
quired. At  such  hearing  any  person  claiming  any  interest  in 
any  of  the  articles  seized  may  appear  and  file  a  written  claim 
setting  forth  particularly  the  character  and  extent  of  his  in- 
terest, whereupon,  if  the  trial  be  before  a  justice  of  the  peace, 
police  justice,  or  mayor,  he  shall  forthwith  certify  the  warrant 
and  the  articles  seized  along  with  the  claim  filed  therein  to  the 
circuit,  corporation  or  hustings  court  having  jurisdiction, 
which  court  shall  docket  the  case,  but  any  prosecution  pending 
against  any  person  for  a  violation  of  the  provisions  of  this  act 
in  relation  to  said  ardent  spirits  shall  have  precedence  on  the 
docket  of  such  court.  Thereupon  the  court  shall  hear  and  de- 
termine the  validity  of  such  claim.  But  upon  such  hearing  the 
sworn  complaint  or  affidavit  upon  which  the  search  warrant 
was  issued  and  the  possession  of  such  ardent  spirits  shall  con- 
stitute prima  facie  evidence  of  the  contraband  character  of 
the  liquor  and  articles  seized,  and  the  burden  shall  rest  upon 
the  claimant  to  show,  by  competent  evidence,  his  property 
right  or  interest  in  the  articles  claimed  and  that  the  same 
were  not  kept,  stored,  possessed  or  in  any  manner  used  in 
violation  of  any  of  the  provisions  of  this  act.  If,  upon  such 
hearing,  the  evidence  warrants,  the  court  shall  thereupon 
enter  a  judgment  of  forfeiture,  and  order  the  articles  so 
seized  to  be  turned  over  to  the  commissioner  as  is  herein  re- 
quired. Action  under  this  section  and  the  forfeiture  of  any 
articles  thereunder  shall  not  be  a  bar  to  any  prosecution  under 
any  other  provision  of  this  act. 

If  any  person  shall  knowingly  and  wilfully  make  any 
false  complaint  under  this  section,  he  shall  be  guilty  of  a  mis- 
demeanor and  fined  not  less  than  $50  nor  more  than  $500  for 
each  oiFense. 

Nothing  herein  contained  shall  be  construed  to  permit  the 
issuance  of  general  warrants  whereby  an  officer  may  be  com- 
manded to  search  suspected  places  without  evidence  of  a  fact 
committed,  or  to  seize  any  person  or  persons  not  named,  or 
whose  offense  is  not  particularly  described  and  supported  by 
evidence."     (Code,  §  4612;  1916,  p.  215;  1918,  p.  677,  §  22.) 

§  18.    WImd  accused  sent  oo  to  court  and  recognisaace 
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rec|ttired. — "If  upon  examination  of  any  person  charged  with 
the  violation  of  any  of  the  provisions  of  this  act,  it  shall  ap- 
pear to  the  justice,  judge  or  mayor  before  whom  the  warrant 
is  returned,  that  there  is  probable  cause  to  believe  the  accused 
guilty,  he  shall  be  required  to  enter  into  a  recognizance  in  the 
penalty  and  with  security  to  be  approved  by  the  said  justice, 
mayor  or  judge  to  appear  before  the  next  term  of  the  circuit, 
hustings,  or  corporation  court  having  jurisdiction,  to  answer 
any  indictment  found  against  him.  AH  material  witnesses 
shall  also  be  recognized,  with  or  without  security,  as  the 
justice,  judge  or  mayor  may 'deem  proper,  to  appear  before 
the  grand  jury  at  the  next  term  of  the  court  having  jurisdic- 
tion, to  give  evidence,  and  if  the  person  so  charged  shall 
have  been  previously  convicted  of  the  violation  of  this  act,  the 
justice,  judge  or  mayor  may  require  of  the  person  so  charged, 
to  give  bond  with  penalty  and  security,  to  be  approved  by 
said  justice,  judge  or  mayor,  conditioned  that  he  will  not  vio- 
late any  of  the  provisions  of  this  act,  until  the  charge  against 
him  has  been  tried  or  dismissed,  and  upon  failure  to  give  such 
bond,  he  shall  be  committed  to  jail  until  the  bond  is  given, 
or  he  is  discharged  by  the  court."     (Code,  §  4613;  Id.,  §  23.) 

§  17.  Obstructing  officer  in  executing  search  warrant; 
penalty. — "It  shall  be  unlawful  for  any  person  knowingly  to 
resist,  impede,  or  obstruct,  or  in  ^ny  manner  to  hinder  or 
delay  any  legal  officer  having  in  his  hands  any  search  warrant, 
issued  by  any  officer  of  this  State  having  the  right  to  issue  the 
same,  under  the  provisions  of  this  act,  in  the  execution  of  such 
warrant.  Any  persoi\  so  resisting,  impeding,  obstructing,  or 
in  any  way  hindering  or  delaying  any  officer  in  the  execution 
of  a  legal  search  warrant  in  his  hands  shall  be  guilty  of  a 
misdemeanor."     (Code,  §  4614;  Id.,  §  23V2.) 

§  18.  Jurisdiction  of  cases  arising  under  this  act* — 
"The  circuit,  corporation  and  hustings  courts  having  juris- 
diction for  the  trial  of  criminal  cases  shall  have  exclusive 
original  jurisdiction  except  as  herein  otherwise  provided,  for 
the  trial  of  all  cases  arising  under  this  act  and  for  the  trial 
of  all  civil  cases  involving  the  ownership  of  ardent  spirits  and 
other  property  seized  under  its  provisions ;  except  that  mayors, 
police  justices  and  others  having  jurisdiction  for  the  trial  of 
cases  for  the  violation  of  the  ordinances  of  the  cities  and  towns 
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shall  have  jurisdiction  to  try  cases  arising  under  ordinances 
passed  by  their  respective  cities  and  towns  as  hereinafter  pro- 
vided, with  the  right  of  appeal  to  the  defendant  to  the  court 
having  jurisdiction  to  try  such  appeal."  (Code,  §  4614;  Id., 
§24.) 

§  19.  Enforcement  of  city  ordinance;  territory  ccmtigu- 
ooa  to  cities. — **Nothing  in  this  act  shall  be  construed  as 
conflicting  with  the  jurisdiction  of  any  mayor  or  police  justice 
in  the  enforcement  of  city  ordinances,  prohibiting  the  manu- 
facture, sale,  or  distribution  of  ardent  spirits.  For  the  en- 
forcement of  such  ordinances,  the  mayor  or  police  justice  shall 
have  jurisdiction  over  the  territory  contiguous  to  the  city 
within  three  miles  of  the  city  limits,  provided  said  three-mile 
limit  does  not  interfere  with  the  jurisdiction  of  the  mayor  or 
police  justice  of  any  other  city  or  town,  and  where  there  is  less 
than  six  miles  between  any  city  or  town  and  another  city  or 
town  the  jurisdiction  of  the  mayor  or  police  justice  of  either 
city  or  town  shall  extend  to  one-half  the  distance  between  said 
cities  and  towns.  In  any  prosecution  before  a  mayor  or  police 
justice,  the  commissioner  of  prohibition  shall  be  noticed  by  the 
said  mayor  or  justice,  in  time  to  attend  said  trial,  and  the  com- 
missioner, his  deputies  and  inspectors,  shall  have  the  same 
power  in  respect  to  such  cases  that  he  has  in  cases  before  the 
circuit  court."     (Code,  §  4615;  Id.,  §  26.) 

§  20.  Trial  of  cases  without  a  jury. — "Nothing  in  this 
act  shall  interfere  with  the  jurisdiction  of  courts,  as  it  at 
present  exists,  for  the  trial  of  criminal  cases  without  a  jury." 
(Code,  §  4616;  Id.,  §  26.) 

§  21.  City  or  town  ordinances  regulating  sale,  otc,  of 
ardent  H»irits. — "Cities  and  towns  have  full  authority  in  this 
respect,  notwithstanding  a  contrary  provision  in  their  charter, 
if  their  action  be  not  repugnant  to  the  Constitution  and  laws 
of  the  State."  (Code,  §  4617;  Id.,  §  28,  as  amended  by  Acts 
1922.) 

§  22.  Finding  of  ardent  spirits  or  United  States  liquor 
dealers'  tax  receipt  prima  facie  evidence;  who  to  be  tried«— 
"Whenever  ardent  spirits  shall  be  seized  in  any  room,  build- 
ing, boat,  car  or  other  place,  searched  under  the  provisions  of 
this  act,  the  finding  of  such  ardent  spirits  or  of  a  United  States 
liquor  dealer's  tax  receipt  in  any  such  place  shall  be  prima 
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facie  evidence  of  the  unlawful  manufacturing,  selling,  keeping 
and  storing  for  sale,  gift,  or  use,  by  the  person  or  persons 
occupying  such  premises,  or  by  any  person  named  in  any 
United  States  internal  revenue  tax  receipt  posted  in  any  room 
or  found  anywhere  on  said  premises,  or  elsewhere,  and  the  pro- 
prietor or  other  person  in  charge  of  the  premises  where  such 
ardent  spirits  are  found,  or  who  is  so  named  in  such  United 
States  government  tax  receipt,  shall  be  tried  on  the  charge 
of  manufacturing,  selling,  and  keeping  and  storing  for  sale 
unlawfully,  such  ardent  spirits,  under  the  indictment  and  form 
prescribed  in  section  seven  of  this  act,  and  the  liquor  found 
upon  said  premises  delivered  to  the  commissioner. '^  (Code, 
§4618;  Id.,  §  28.) 

§  23.  When  officer  may  break  and  enter  houses. — ''If  in 
any  house,  building,  boat,  car,  or  other  place,  as  is  hereinbefore 
mentioned,  the  sale,  offering,  storing  or  exposing  for  sale  of 
ardent  spirits  is  carried  on  clandestinely,  or  in  such  manner 
that  the  person  or  persons  engaged  therein  cannot  be  seen  or 
identified  by  the  officer  or  officers  charged  with  the  execution 
of  a  warrant,  under  any  section  of  this  act,  any  such  officer 
may,  whenever  it  is  necessary  for  the  arrest  or  identification 
of  the  person  or  persons,  offending,  or  of  seizing  such  ardent 
spirits,  break  open  and  enter  such  house,  building,  boat,  car 
or  place,  or  any  room  or  part  of  any  of  them."  (Code,  §  4619; 
Id.,  §29.) 

§  24.  Effect  of  imyment  of  United  States  internal  rer- 
enue  tax;  collect<Mrs'  certificates  as  evidence. — "The  payment 
of  the  United  States  internal  revenue  tax,  required  of  liquor 
dealers  by  the  government  of  the  United  States,  by  any  person 
or  persons  other  than  druggists,  under  this  act,  within  this 
State,  shall  be  prima  facie  evidence  that  such  person  or  persons 
are  engaged  in  keeping,  selling,  offering  and  exposing  for  sale, 
ardent  spirits  contrary  to  the  laws  of  this  State,  and  a  cer- 
tificate from  the  collector  of  internal  revenue,  his  agents,  clerks 
or  deputies,  showing  the  payment  of  such  tax,  the  name  or 
names  of  the  person  or  persons  to  whom  issued,  shall  be 
evidence  of  the  payment  of  such  tax  in  the  examination  or 
trial  of  any  person  or  persons  selling,  keeping,  offering  and 
exposing  for  sale,  ardent  spirits,  contrary  to  the  provisions  of 
this  act."     (Code,  §  4620;  Id.,  §  30.) 
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§  2S.  Andbrsis  of  mixtares  toppo— J  to  eootoin  ardent 
spirits ;  dismbt  oertiBatos  as  oridsnoo^— "It  shall  be  the 
duty  of  the  State  commissioner  of  agriculture,  at  the  request 
of  any  officer,  State,  county,  or  municipal,  including  the  com- 
missioner of  prohibition  charged  with  the  execution  of  this 
act  and  other  laws  of  this  State  concerning  ardent  spirits  as 
herein  defined,  to  cause  to  be  analyzed,  forthwith,  any  mix- 
ture, supposed  to  contain  ardent  spirits  as  herein  defined,  and 
to  return  to  the  officer  making  the  request  a  certificate  of  the 
chemist  showing  such  analysis.  The  certificate  of  any  chemist 
employed  by  the  department  of  agriculture  of  this  State,  when 
signed  and  sworn  to  by  him,  shall  be  evidence  in  all  prosecu- 
tions for  violations  of  this  act  or  of  any  other  laws  relating 
to  ardent  spirits  as  herein  defined  and  all  controversies  touch- 
ing the  mixture  analyzed  by  him;  and  if  the  person  taking 
the  sample  shall  label  the  same  with  a  mark  of  identification 
and  cause  it  to  be  delivered  to  the  chemist  for  analysis,  with 
a  certificate  stating  that  the  container  contains  the  actual  fluid 
taken  by  him  from  the  manufacturer,  dealer,  or  the  person 
storing,  selling,  or  attempting  to  sell  the  same,  the  burden  of 
proof  shall  be  upon  the  accused  to  show  that  it  is  not  the  fluid 
so  taken;  but  on  motion  of  the  accused  and  for  good  cause 
shown,  the  court  may  require  the  chemist  making  the  analysis, 
and  the  person  taking  the  sample  to  appear  as  witnesses  and 
be  subject  to  cross-examination.'^  (Code,  §  4621;  Id.,  30^^.) 
[See  122  Va.  783.] 

§  2S.  Certain  hooset,  etc,  deeiored  mtntnon  mnaaiioes. 
— ^"All  houses,  boat-houses,  buildings,  tents,  club,  fraternity, 
and  lodge  rooms,  boats,  cars  and  places  of  every  description, 
including  drug  stores,  where  ardent  spirits  are  manufactured, 
stored,  sold,  vended,  dispensed,  bartered,  given  away,  fur- 
nished or  used  contrary  to  law  by  any  scheme  or  device  what- 
ever, shall  be  held,  taken  and  deemed  common  nuisances.  Any 
person  who  shall  maintain,  or  who  shall  aid  or  abet,  or  know- 
ingly be  associated  with  others  in  maintaining  such  common 
nuisances,  shall  be  guilty  of  a  misdemeanor,  and  judgment 
shall  be  given  that  such  house,  building,  tent,  boat-house 
["boat"  omitted],  car  or  other  place,  or  any  room  or  part 
thereof  be  closed  up,  but  the  court  may  upon  the  owner  giving 
bond  in  the  penalty  of  not  less  than  $600,  and  with  security 
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to  be  approved  by  the  court,  conditioned  that  the  premisea 
shall  not  be  used  for  unlawful  purposes,  or  in  violation  of 
the  provisions  of  this  act,  turn  the  same  over  to  its  owner ;  or 
proceedings  may  be  had  in  equity  as  provided  by  section  36 
of  this  act"— see  section  27,  below.  (Code,  §  4622;  Id.,  §  31.) 
§  27.  Injunctions  against  nuisances  as  defined  in  this 
act. — "The  commissioner,  his  deputies  or  inspectors,  the  at- 
torney for  the  Commonwealth,  or  any  citizen  of  the  county, 
town  or  city,  where  such  a  nuisance  as  is  defined  in  this  act 
exists,  or  is  kept  or  maintained,  may,  in  addition  to  the 
remedies  given  in  and  punishment  imposed  by  this  act,  main- 
tain a  suit  in  equity  in  the  name  of  the  State  to  abate  and  per- 
petually to  enjoin  the  same.  The  courts  of  equity  shall  have 
jurisdiction  thereof,  and  in  every  case  where  the  bill  charges, 
on  the  knowledge  or  belief  of  complainant,  and  is  sworn  to 
by  two  reputable  citizens,  that  ardent  spirits  are  sold,  bartered, 
given  away,  distributed,  dispensed  or  stored  or  used  in  any 
house,  building,  boat-house,  club  room,  fraternity  room,  lodge 
room,  hotel,  boarding  house,  apartment  house,  lodging  house, 
boat,  tent,  or  any  place  contrary  to  the  laws  of  this  State,  an 
injunction  shall  be  granted  as  soon  as  the  bill  is  presented 
to  the  court  or  judge  in  vacation,  and  no  bond  shall  be  re- 
quired. The  injunction  shall  enjoin  and  restrain  the  owners, 
tenants,  their  agents,  employees,  servants,  and  any  person 
connected  with  said  house,  building  or  other  place  named  in 
this  section,  and  all  persons  whomsoever  from  selling,  barter- 
ing, giving  away,  distributing,  dispensing,  storing,  or  using 
ardent  spirits  in  said  house,  building,  boat-house,  club  room, 
fraternity  room,  boat,  tent,  or  other  place  named  in  this  sec- 
tion, and  shall  also  restrain  all  persons  from  removing  any 
ardent  spirits  then  on  said  premises  imtil  the  further  order 
of  the  court.  Upon  the  hearing  of  the  cause,  when  it  shall 
have  been  matured  and  set  for  hearing  as  required  by  law, 
upon  deposition  of  witnesses,  documentary  and  oral  evidence, 
if  the  court  or  judge  in  vacation,  shall  be  satisfied  that  the 
material  allegations  of  the  bill  are  true,  although  the  premises 
complained  of  may  not  then  be  unlawfully  used,  it  or  he  shall 
continue  the  injunction  against  such  house,  building  or  place, 
if  it  shall  be  a  drug  store  for  one  year,  and  in  all  other  cases 
the  injunction  shall  be  perpetual. 
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Any  person  violating  any  of  the  provisions  of  the  in- 
junction granted  under  this  section  shall  be  summarily  pun- 
ished for  contempt  of  court  without  the  empaneling  of  a  jury, 
by  a  fine  of  not  less  than  $100  nor  more  than  $500  and  con- 
finement in  jail  not  less  than  one  nor  more  than  six  months. 

Whenever  the  court  upon  the  hearing  of  any  cause  in 
equity  under  this  section  shall  continue  the  injunction  for  one 
year  or  make  it  perpetual,  it  shall  allow  to  the  attorney  for 
the  complainant,  or  the  commissioner,  or  the  attorney  for 
the  Commonwealth,  when  he  conducts  the  same  without  assist- 
ance, a  reasonable  fee,  which  shall  be  taxed  and  collected  as 
other  costs,  provided  that  any  fee  allowed  the  commissioner 
under  this  section  shall  be  paid  into  the  treasury  of  the  State.^^ 
(Id.,  §  36.) 

§  28.  Dispoaition  of  anient  spirits  seised;  dEsposiliim  of 
stiBs,  tabs,  fermetiters,  ete.,  seised. — "Whenever  by  the 
terms  of  this  act,  any  ardent  spirits,  containers,  stills,  still  caps, 
worms,  tubs,  fermenters  or  other  appliances  used,  or  which 
can  be  used  in  connection  with  any  still  for  the  manufacture 
of  ardent  spirits  shall  be  seized  by  any  officer  for  violation  of 
this  act  and  forfeited  to  the  Commonwealth,  the  same  shall 
be  turned  over  to  the  commissioner,  who  shall  in  his  discretion 
cause  ^he  ardent  spirits  to  be  destroyed,  or  manufactured  into 
alcohol  and  disposed  of  for  scientific,  mechanical  or  medical 
purposes;  or  he  may  sell  the  ardent  spirits  so  turned  over  to 
him  or  alcohol  distilled  therefrom  to  any  officer,  drug  store, 
hospital,  laboratory,  industrial  enterprise,  physician,  dental 
or  veterinary  surgeon,  Lee  Camp  Confederate  Veterans,  and 
any  other  eleemosynary  institution  of  the  State  having  the 
legal  right  to  purchase  the  same.  And  said  commissioner  after 
so  mutilating  the  stills,  still  caps,  and  worms  as  to  render 
them  unfit  for  the  manufacture  of  ardent  spirits,  shall  sell 
the  same  with  the  tubs,  fermenters  and  containers,  and  after 
paying  the  costs  of  manufacturing  the  alcohol,  and  cost  of 
transportation,  storage  and  disposal  of  such  ardent  spirits  shall 
turn  over  the  net  proceeds  to  the  treasurer  of  the  State  for 
the  benefit  of  the  literary  fund."     (Code,  §  4630a;  Id.,  §  36a.) 

§  29.  Drinking  ardent  spirits  in  pobKc  places. — "Any 
person  who  shall  take  a  drink  of  ardent  spirits  or  shall  offer 
a  drink  to  another,  whether  accepted  or  not,  in  any  railroad 
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station,  or  at  any  boat  landing,  or  in  any  day  coach,  or  Pull- 
man car,  or  any  passenger  train,  or  in  any  passenger  boat,  or 
in  any  street  car,  hack,  jitney,  or  other  public  conveyance,  or 
automobile,  or  in  any  street,  or  alley,  highway  or  in  any  other 
public  place,  whether  of  like  kind  or  not,  or  any  person  in 
charge  of  or  employed  in  connection  with  any  car,  boat, 
hack,  jitney,  or  other  public  conveyance  or  automobile,  who 
shall  procure  for  or  assist  in  procuring,  or  who  shall  give  any 
information  or  direction  by  which  any  person  may  secure 
ardent  spirits  in  violation  of  this  act,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction,  shall  be  fined  not  less  than 
$10  nor  more  than  $100."     (Code,  §  4631;  Id.,  §  37.) 

§  30.  Unlawful  to  be  dnmk  in  pablic  place;  penalty; 
jurisdiction  to  try  such  cases. — "Any  person  who,  being  in- 
toxicated as  defined  in  this  act,  shall  appear  in  any  public 
place  in  the  State  of  Virginia,  shall  be  fined  not  less  than  five 
nor  more  than  ten  dollars,  and  trials  under  this  section  may 
be  had  before  a  justice  of  the  peace,  police  justice  or  mayor 
having  jurisdiction  where  the  offense  is  committed.''  (Code, 
§  4631a;  Id.,  37y2.) 

§  31.  Transportation  of  ardent  spirits.^ — "No  person  or 
firm,  and  no  corporation  other  than  corporations  authorized 
by  the  laws  of  this  State  to  engage  in  the  transportation  of 
merchandise,  as  common  carriers,  shall  bring  into  this  State, 
for  use  in  this  State,  from  any  point  without  this  State,  or 
transport  from  one  point  to  another  in  this  State,  or  from 
any  point  in  this  State  to  any  point  without  this  State,  any 
ardent  spirits,  and  no  common  carrier  shall,  except  as  other- 
wise specially  provided  in  this  chapter,  bring  into  this  State, 
from  any  point  without  this  State,  or  transport  from  one 
point  to  another  within  the  State,  any  ardent  spirits  except 
as  follows:  One  quart  of  distilled  liquors,  or  three  gallons  of 
beer,  or  one  gallon  of  wine,  may  be  brought  to  any  person 
not  a  student  at  a  university,  college  or  any  other  school  in 
this  State,  nor  a  minor  nor  a  female  (not  the  head  of  a  fam- 
ily), in  this  State,  for  his  own  use,  and  not  to  be  used  contrary 
to  the  provisions  of  this  chapter;  provided  every  container  in 
which  such  ardent  spirits,  wine  or  beer  are  carried  shall, 
except  as  hereinafter  provided,  have  a  card  not  less  than  six 
by  twelve  inches,  upon  which  shall  be  stated  in  letters  not 
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less  than  one  inch  high,  the  kind  and  quantity  of  ardent 
spirits,  wine  or  beer  that  it  contains.^^  (Code,  §  4633;  Id., 
§  39.) 

For  transportation  of  wine  into  State,  see  Acts  1920,  p. 
110,  §  8f. 

§  32.  Amomit  pamiitted  to  trmvden. — ''It  is  further  pro- 
vided that  nothing  in  this  act  shall  be  construed  to  prohibit 
any  person  traveling  from  one  point  to  another  within  the 
State,  or  from  without  the  State,  to  any  point  within  the 
State,  from  carrying  in  his  baggage  for  the  bona  fide  use  of 
himself  or  his  family,  and  not  as  a  means  of  evading  the  intent 
and  meaning  of  this  act,  and  not  to  be  used  contrary  to  the  pro- 
visions of  this  act,  ardent  spirits  not  in  excess  of  one  quart, 
which  bona  fide  baggage  it  shall  not  be  necessary  to  label  or 
mark,  as  provided  in  this  act.  It  shall  be  unlawful  for  any 
person  to  bring  into  the  State  from  any  point  without  the 
State,  whether  in  his  personal  baggage  or  otherwise,  within 
a  period  of  thirty  days,  more  than  one  quart  of  ardent  spirits, 
and  any  justice  of  the  peace,  police  justice,  circuit  judge  or 
mayor  of  any  city  or  town  upon  complaint  and  information 
given  under  oath  that  affiant  has  cause  to  believe  and  does 
believe  that  any  person  is  violating  this  provision  of  this  act 
shall  issue  his  warrant  directing  such  person  and  his  baggage 
to  be  brought  before  him  for  examination  in  accordance  with 
the  provisions  of  the  act."     (Code,  §  4636;  Id.,  §  39.) 

§  33.  Amomit  of  anient  spirits  a  pei%on  may  receive; 
containers  in  wliieh  shipped;  record  to  be  kq[it  by  common 
carriers;  penaltyw — "No  person  in  this  State  shall  receive  or 
accept  delivery  from  any  railroad,  steamboat,  express  com- 
pany, or  transportation  company  of  any  kind,  or  from  any 
person  whomsoever,  any  ardent  spirits  brought  into  this  State 
from  any  point  without  the  State,  or  ardent  spirits  trans- 
ported from  one  point  to  another  within  this  State  except  as 
follows:  He  may  receive  one  quart  of  distilled  liquor  4n  a 
single  container,'  or  three  gallons  of  beer,  or  one  gallon  of 
wine,  not  oftener  than  once  a  month,  provided  that  every  con- 
tainer in  which  such  distilled  liquor,  wine  or  beer  is  carried, 
shall  have  on  it  a  card  not  less  than  twelve  inches  long,  by  six 
inches  wide  upon  which  shall  be  stated,  in  letters  not  less  than 
one  inch  high,  the  kind  and  quantity  of  its  contents,  but  a 
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container  in  which  a  quart  or  less  is  carried,  may  have  on  it 
a  card  six  inches  long  by  four  inches  wide,  upon  which  shall 
be  stated  in  letters  not  less  than  one  inch  high,  the  kind  and 
quantity  of  its  contents,  and  shall,  before  receiving  the  dis- 
tilled liquor,  wine  or  beer,  sign  a  record  made  or  kept  alpha- 
betically by  the  company  transporting  the  distilled  liquor, 
wine  or  beer,  which  shall  show  the  name  of  shipper,  name  of 
consignee,  quantity  and  kind  shipped,  and  date  of  shipment, 
and  shall  make  an  affidavit  that  the  said  distilled  liquor,  wine 
or  beer  was  brought  into  the  State  on  his  written  order,  and 
that  he  has  not  received  any  distilled  liquor,  wine  or  beer 
from  any  person,  or  from  any  place  in  excess  of  the  quantity 
allowed  by  this  act,  within  thirty  days  preceding  the  date  of 
his  affidavit,  and  that  the  distilled  liquor,  wine  or  beer  will 
not  be  used  in  violation  of  the  provisions  of  this  act.  Any 
person  who  shall  receive  such  distilled  liquor,  wine  or  beer 
without  signing  such  a  record  or  making  such  affidavit,  or 
who  shall  make  a  false  affidavit,  shall  for  the  first  offense, 
be  guilty  of  a  misdemeanor,  and  for  a  second  or  any  subsequent 
offense,  of  making  a  false  affidavit,  shall  be  guilty  of  a 
felony."     (Code,  §  4638;  Id.,  §  40.) 

§  34.  Giving  ardent  spirits  to  minor,  etc;  sending  minor 
or  female  for  same,  etc — By  section  41  of  act  as  amended  by 
Acts  1922:  *  It  shall  be  unlawful  for  any  person  to  give  ardent 
spirits  to  any  person  of  intemperate  habits  or  addicted  to 
the  use  of  any  narcotic  drug,  or  for  any  person,  except  a 
parent  or  guardian,  to  give  any  ardent  spirits  to  a  minor, 
except  on  the  prescription  of  a  physician,  or  to  send  a  minor 
or  a  female  to  obtain  ardent  spirits. 

It  shall  be  unlawful  for  any  person  or  persons  whether 
parents  or  otherwise  to  send  or  use  a  minor  or  female  in 
the  purchase  or  sale  of  ardent  spirits,  or  to  deliver  the  same 
whether  gift,  purchase  or  sale,  and  upon  conviction  for  a 
violation  of  this  section,  the  same  penalties  shall  be  im- 
posed upon  such  parents  or  other  persons  as  are  provided 
for  under  section  five. 

§  35.  Persons  of  intemperate  habits  or  found  intoxi- 
cated, required  to  disclose  from  where  they  obtain  ardent 
spirits;  penalty  for  refusal— "Any  person  of  intemperate 
habits  or  addicted  to  the  use  of  any  narcotic  drug,  found  to 
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be  intoxicated  or  under  the  influence  of  ardent  spirits  or 
any  narcotic  drug,  shall  be  compellable  in  any  proceeding 
had  under  this  act  to  disclose  from  whom  he  has  received 
ardent  spirits  or  drug.  For  a  failure  or  refusal  to  make  such 
disclosure  he  shall  be  guilty  of  contempt  and  shall  be  fined 
not  less  than  $5  nor  more  than  $50  and  be  committed  to  the 
jail  for  a  period  not  exceeding  thirty  days,  unless  such  person 
shall  sooner  disclose  from  whom  he  has  received  such  ardent 
spirits  or  drugs."  (Code,  §  4640;  Id.,  §  41,  as  amended  by 
acts  1022.) 

§  3S.  Poatetsion  of  anient  tpvtiH  by  minors  a  miade* 
meanor. — ''It  shall  be  a  misdemeanor  for  any  minor  to  have 
ardent  spirits  in  his  possession  or  under  his  control,  whether 
belonging  to  himself  or  another,  and  upon  conviction,  he  shall 
be  fined  not  less  than  $10  nor  more  than  $500,  and,  in  the 
discretion  of  the  court,  he  may  be  sentenced  to  jail  or  to  a 
reformatory,  for  not  less  than  one  nor  more  than  six  months. 
And  if  it  shall  appear  in  any  prosecution,  under  this  section, 
that  such  minor  is  acting  as  the  agent  of  another  person,  or 
under  his  influence  or  control,  or  by  his  direction,  such  person 
shall  be  deemed  guilty  of  a  misdemeanor."  (Code,  §  4641; 
Id.,  §  41,  as  re-enacted  by  Acts  1922.) 

§  37*  Ordering  or  receqitt  atc^  of  ardent  spirits  by  fe- 
male.— "It  shall  be  unlawful  for  any  female  to  order,  receive 
or  have  in  her  possession  any  ardent  spirits,  except  as  per- 
mitted in  this  act."     (Code,  §  4642;  Id.,  §  42.) 

§  38.  When  bond  reqoired  of  persons  conricted — ''In 
addition  to  the  penalties  imposed  by  this  act  for  the  violation 
of  any  of  its  provisions,  the  court  may,  in  its  discretion,  after 
conviction  is  had,  for  the  first  offense,  and  shall  after  every 
subsequent  conviction,  require  the  defendant  to  execute  bond, 
with  approved  security,  in  the  penalty  of  not  less  than  $500, 
nor  more  than  $5,000,  conditioned  that  the  said  defendant  will 
not  violate  any  of  the  provisions  of  this  act,  for  the  term  of 
one  year.  And  if  said  bond  shall  not  be  given,  the  defendant 
shall  be  committed  to  jail  until  it  is  given,  or  until  he  is  dis- 
charged by  the  court,  provided  that  he  shall  not  be  confined 
for  a  longer  period  than  six  months;  said  bond  when  not  given 
during  the  term  of  the  court  by  which  conviction  was  had,  may 
be  given  before  the  judge  thereof  in  vacation  or  before  the 
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clerk  of  the  court  in  which  conviction  was  had."  (Code,  § 
4643;  Id.,  §  43.) 

§  39.    Effect  when  pert  of  ect  declared  unconatitntioiiaL 

— "If  any  section  or  provision  of  this  act,  or  any  part  of  any 
section  shall  be  declared  unconstitutional  by  the  supreme 
court  of  appeals  of  Virginia,  or  the  supreme  court  of  the 
United  States,  the  part  so  declared  unconstitutional  shall 
cease  to  be  operative,  but  the  remainder  of  the  act  and  every 
section  or  part  thereof  not  so  declared  unconstitutional  shall 
continue  to  be  the  law  of  this  State."  (Code,  §  4646;  Id., 
8  46.) 

§  40.    Who  deemed  intoxicated;  of  intemperate  habits. — 

"Any  person  who  has  drunk  enough  ardent  spirits  to  so  affect 
his  manner,  disposition,  speech,  muscular  movement,  general 
appearance  or  behavior,  as  to  be  apparent  to  observation, 
shall  be  deemed  for  the  purposes  of  this  act,  to  be  intoxicated, 
and  if  he  shall  continue  to  use  ardent  spirits  as  a  beverage 
during  the  period  of  one  year,  so  as  to  produce  the  above 
results  from  time  to  time,  he  shall  be  deemed  a  person  of 
intemperate  habits  within  the  meaning  of  this  act.''  (Code, 
§4649;  Id.,  §49.) 

§  41.  Employees  of  hotel  or  place  of  public  entertain- 
ment assisting  guests  to  obtain  ardent  spirits;  penalty. — "Any 
bell  boy,  elevator  boy,  or  employee  of  any  hotel  or  place  of 
public  entertainment  in  this  State  who  shall  procure  for  or 
assist  in  procuring,  or  who  shall  give  any  information  or 
direction  to  any  guest  or  patron  of  such  hotel  or  house  of 
public  or  private  entertainment,  or  other  person  by  which  said 
guest  or  other  person  may  secure  ardent  spirits,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  be  fined 
not  less  than  $10  nor  more  than  $50  and  be  confined  in  jail 
or  committed  to  the  reformatory  for  not  less  than  one  nor 
more  than  six  months."     (Code,  §  4650;  Id.,  §  50.) 

§  42.  Proprietors  of  houses  of  public  or  prirate  enter- 
tainment permitting  employees  to  assist  guests  to  secure 
ardent  spirits;  failure  to  discharge  ccmvicted  employee;  pen- 
alty.— "Any  proprietor  of  any  hotel  or  house  of  public  or 
private  entertainment  in  this  State  who  shall  knowingly 
permit  any  bell  boy,  elevator  boy,  or  other  employee  to,  or 
who  shall  himself,  procure  ardent  spirits  for,  or  give  direction 
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and  information  by  which  ardent  spirits  can  be  secured  by  any 
guest,  patron  or  other  person,  or  who  when  duly  notified  that 
any  employee  has  been  convicted  of  a  violation  of  any  of  the 
provisions  of  this  act,  shall  fail  at  once  to  discharge  said 
employee  permanently,  shall  be  guilty  of  a  misdemeanor,  and 
when  convicted,  shall  be  fined  not  less  than  $100  nor  more 
than  $500,  and  for  any  subsequent  offense  shall  be  fined  not 
less  than  $100  nor  more  than  $500  and  be  confined  in  jail 
not  less  than  one  nor  more  than  six  months."  (Code,  §  4651 ; 
Id.,  §  61.) 

§  43.  Keeping  or  sale  of  ardent  spirits  in  hotels,  etc^ 
prohibited. — "It  shall  be  unlawful  for  any  keeper  of  a  hotel, 
boarding  house,  rooming  house  or  apartment  house,  even 
though  he  may  reside  in  said  hotel,  boarding  house,  rooming 
house  or  apartment  house,  to  keep  in  said  hotel,  boardins: 
house,  rooming  house  or  apartment  house  or  on  th^  premisi 
connected  therewith,  any  ardent  spirits,  except  for  the  use 
of  himself  and  his  family,  and  under  a  permit  as  required 
herein,  and  not  to  be  sold,  dispensed  or  given  away  by  any 
shift  or  device  whatsoever;  and  if  the  keeper  of  any  hotel, 
boarding  house,  roomihg  house  or  apartment  house  shall 
knowingly  permit  ardent  spirits  to  be  sold,  kept,  stored,  dis- 
pensed, given  away,  or  used  in  any  part  of  said  hotel,  boarding 
house,  rooming  house  or  apartment  house,  or  on  the  premises 
thereof,  except  on  the  prescription  of  a  physician,  and  except 
as  provided  in  this  act,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor (see  §  4782),  and  may  be  proceeded  against  in 
equity  as  provided  by  this  act."     (Code,  §  4652;  Id.,  §  52.) 

§  44.  When  licenses  of  hotels,  etc,  revoked. — ''If  any 
keeper  of  a  hotel,  boarding  house,  pool  room,  Billiard  room, 
bowling  alley,  store  or  other  place  requiring  license,  whether 
said  license  was  granted  by  the  court  or  not,  or  any  employee 
with  his  knowledge,  consent,  connivance  or  acquiescence  shall 
keep,  store,  dispense  or  use  contrary  to  the  provisions  of  this 
act  any  ardent  spirits,  in  addition  to  the  penalties  prescribed 
for  the  violations  of  this  act,  the  license  of  such  place  shall  be 
revoked  for  one  year  for  the  first  offense,  and  for  the  second 
offense  no  such  license  shall  be  granted  at  the  same  place  or 
to  the  person  convicted  for  a  period  of  two  years;  provided 
further,  that  where  the  place  is  run  under  a  lease  by  a  person 
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or  persons  other  than  the  true  owner  of  the  building,  nothing 
herein  shall  operate  to  prohibit  the  issuance  of  a  license  to  a 
new  lessee  who  was  not  in  any  way  connected  as  employee 
or  otherwise  with  the  former  business  therein  conducted  at 
the  time  of  the  revocation  of  the  license.''  (Code,  §  4653;  Id., 
§  58.) 

§  45.  Department  of  prohibition  tnmed  over  to  Attor- 
ney General  and  his  assiatanta. — Acts  1922,  (adding  §  32  to 
the  Act)  turns  the  prohibition  enforcement  department  (for- 
merly executed  by  a  prohibition  commission,  and  any 
where  in  the  act  where  ^^commissioner"  is  used,  substitute  ^'At- 
torney General")  over  to  the  Attorney  General,  whose  duty  it 
is  to  take  care  that  all  prohibition  laws  are  faithfully  executed ; 
and  he  is  authorized  to  appoint  and  employ  and  to  remove 
and  discharge  at  will,  any  assistants,  attorneys,  agents,  inspec- 
tors, or  other  employees  he  may  deem  necessary.  They  are  re- 
quired diligently  to  inform  themselves  of  all  violations  and 
to  see  that  such  violations  are  properly  and  vigorously  prose- 
cuted. For  this  purpose  they  have  the  powers  of  sheriffs  and 
special  police,  and  the  Attorney  General  may  associate  him- 
self or  one  or  more  of  his  assistants  with  the  Commonwealth's 
attorney  in  a  prosecution.  He  makes  a  detailed  annual  report 
to  the  Governor. 

Section  32V^  (also  added  to  the  Act)  provides  as  to  the 
failure  of  the  assistants,  etc.,  to  act. 

§  48.  Powers  of  assistants,  attorneys,  agents,  inspec- 
tors, and  other  employees^ — ^These  and  the  officers  mentioned 
in  section  47,  below,  have  power  to  administer  oaths,  take 
affidavits,  and'  examine  records,  and  with  a  warrant  enter 
buildings,  and  without  a  warrant  enter  freight  yards,  pas- 
senger depots,  baggage  and  storage  rooms  of  a  common  car- 
rier, any  train,  baggage,  express,  or  freight  car,  and  an}' 
boat,  automobile,  or  other  conveyance  of  any  kind,  where  there 
is  reason  to  believe  that  the  law  relating  to  ardent  spirits  is 
being  violated;  but  they  cannot  search,  without  a  warrant  a 
berth  or  compartment  of  a  Pullman  car,  and  to  do  so  is  a 
misdemeanor  punishable  by  a  fine  not  over  $500  and  removal 
from  office.     (Prohibition  Act  1922,  §  35.) 

§  47.  Certain  other  officiab  charged  with  tbe  enforce- 
ment of  provisions  of  this  act;  feeis. — By  section  55  of  the 
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Act  as  amended  by  Acts  1922:  ^'It  shall  be  the  duty  of  all 
chiefs  of  police,  police  boards,  police  justices,  special  officers, 
sheriffs,  attorneys  of  the  Commonwealth,  deputies,  constables 
and  justices  of  the  peace  of  the  counties  and  cities,  and  all 
mayors,  sergeants  and  their  deputies,  justices  of  the  peace 
and  police  of  the  cities,  and  towns  of  this  State  to  enforce 
all  of  the  provisions  of  this  act,  and  the  neglect,  failure  or 
refusal  of  such  officers  so  to  do  shall  be  deemed  misfeasance 
in  office. 

"For  official  services  rendered  in  connection  with  viola- 
tions of  this  act  all  said  officers,  including  police  officers  of 
cities  and  towns,  clerks  of  courts  having  jurisdiction  to  try 
such  cases,  and  witnesses  summoned  on  behalf  of  the  Com- 
monwealth, shall  be  entitled  to  and  shall  be  paid  the  same 
fees  as  are  now  allowed  by  law  in  felony  cases,  said  fees 
to  be  paid  as  are  now  or  may  hereafter  be  prescribed  by 
law  in  felony  cases  other  than  violations  of  the  revenue 
law&  [The  rest  is  new.]  Provided,  however,  on  the  payment 
of  costs  by  the  defendant  or  the  prosecutor  (other  than  the 
Commonwealth)  in  such  cases  as  are  misdemeanors  under 
this  act,  the  clerk  of  the  court  shall  pay  officers  and  others 
their  fees  as  is  provided  in  section  3513  of  the  Code  as 
amended. 

"The  Commonwealth's  attorney  of  the  county  or  city  in 
which  preliminary  hearings  are  to  be  had  for  the  violations 
of  this  law,  shall  be  notified  by  the  trial  officer  a  reasonable 
time  before  such  hearings,  in  order  that  he  may  attend  and 
a  fee  of  ten  dollars  shall  be  taxed  by  the  trial  officer  in  favor 
of  the  attorney  for  the  Commonwealth,  to  be  paid  by  the 
defendant;  provided  further  that  when  the  defendanf  pleads 
guilty  to  the  charge,  the  fee  of  the  attorney  for  the  Common- 
wealth shall  be  $5,  wherever  he  does  appear  at  such  prelimi- 
nary hearing;  and  in  every  case  where  a  conviction  is  had  on 
the  final  hearing  the  attorney  for  the  Commonwealth  shall 
be  allowed  a  fee  of  $25  to  be  taxed  with  the  costs  and  paid  for 
by  the  defendant,  inclusive  of  the  fee  of  $10  allowed  at  the 
preliminary  hearing.  Where  there  is  no  conviction,  or  the 
defendant  is  insolvent,  then  the  fee  to  be  paid  the  attorney  for 
the  Commonwealth  shall  be  as  in  felony  cases. 

"For  making  an  arrest  for  the  violation  of  any  of  the  pro- 
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visions  of  this  or  other  prohibition  laws  of  the  State,  the 
officer  making  such  arrest,  if  the  defendant  is  convicted  shall 
be  paid  a  fee  of  $10,  to  be  taxed  as  a  part  of  the  costs  against 
such  defendant,  and  if  two  or  more  officers  unite  in  making 
such  arrests,  then  said  fee  shall  be  apportioned  among  them." 

§  48.  Penalty  for  fakdy  representing  an  officer. — To 
arrest  or  detain  a  person  or  to  make  any  search  by  one  falsely 
representing  to  be  an  officer  is  punishable  by  a  fine  of  not  over 
$1,000  or  jail  not  over  one  year,  or  both.  (Acts  1922,  adding 
§56f  (ore).) 

§  49.  Certain  employees  of  common  carriers  made  spe- 
cial police  for  the  enforcement  of  this  act;  jiiris£ction. — 
^'Captains  of  boats  and  vessels  doing  business  in  this  State  as 
common  carriers,  conductors  of  railroad  trains,  conductors  and 
motormen  of  electric  railways,  police  agents  of  railroad  com- 
panies, station  and  depot  agents  of  common  carriers,  operating 
in  this  State,  shall  be  specially  charged  with  the  enforcement 
of  this  act  and  shall  have  the  powers  of  special  police,  with 
jurisdiction  to  make  arrests  for  violations  of  this  act,  upon 
the  property  of  the  common  carrier  by  whom  they  are  em- 
ployed."    (Code,  §  4655a;  Id.,  §  55a.) 

Commanders  of  oyster  boats  are  made  special  police  for 
enforcement  of  this  act — Pocket  Code,  §  4655b;  Id.,  §  55b. 

§  50.  Obstructing  officer  charged  with  enforcing  this 
act;  penalty;  common  carrier  to  discharge  employees  up<» 
conviction;  penalty. — "Any  person  who  shall  hinder  or  ob- 
struct any  officer  of  this  State  charged  with  the  duty  of  in- 
specting baggage  for  ardent  spirits,  or  the  duty  of  ascertain- 
ing whether  any  ardent  spirits  is  being  illegally  transported 
or  stored,  or  otherwise  charged  with  the  duty  of  enforcing 
the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor and,  upon  conviction,  shall  be  fined  not  less  than 
$100  nor  more  than  $1,000  and  be  confined  in  jail  not  less  than 
two  nor  more  than  six  months.  Any  transportation  or  public 
service  corporation  violating  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction,  shall 
be  fined  not  less  than  $500  nor  more  than  $5,000  for  each 
offense."     (Code,  §  4655c;  Id.,  §  55c.) 

51.  Search  of  vdiicles  in  which  ardent  s|Hrits  being 
transported,  vehicle  to  he  seiied  and  forfeited;  proceedings; 
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dispotitioii    of    ardent    apiriU;    ameftt    of    occii|Muits« — By 

section  57  of  Act,  as  amended  by  Acts  1922 :  ^^When  any  officer 
charged  with  the  enforcement  of  this  law  shall  have  any 
reason  to  believe  that  ardent  spirits  are  being  transported  in 
any  wagon,  boat,  buggy,  automobile,  or  other  vehicle,  whether 
of  like  kind  or  not,  contrary  to  law,  he  shall  have  the  right 
and  it  shall  be  his  duty  to  search  such  wagon,  boat,  buggy, 
automobile,  or  other  vehicle,  and  to  seize  any  and  all  ardent 
spirits  found  therein  which  are  being  transported  contrary  to 
law.  Whenever  any  ardent  spirits  which  are  being  illegally 
transported,  or  are  being  transported  for  an  illegal  use,  shall  be 
seized  by  an  officer  of  the  State  of  Virginia,  he  shall  also  take 
possession  of  the  vehicle  and  team,  or  automobile,  boat  or  any 
other  conveyance,  other  than  a  conveyance  owned  and  used  by 
a  railroad,  steamboat  or  express  company,  but  this  provision 
shall  not  apply  to  barges,  tugs,  or  small  craft  owned  and  oper- 
ated by  such  railroad  or  steamboat  companies,  in  which  such 
liquor  shall  be  found,  and  turn  the  same  over  to  the  sheriff 
of  the  county,  or  sergeant  of  the  city  in  which  such  seizure 
shall  be  made,  and  such  vehicle  and  team,  automobile,  boat 
or  other  conveyance  shall  be  forfeited  to  the  Commonwealth ; 
and  shall  report  the  seizure  to  the  attorney  for  the  Common- 
wealth of  the  county  or  city  in  which  such  seizure  shall  be 
made,  and  to  the  commissioner  in  writing,  and  the  attorney 
for  the  Commonwealth  shall  file  any  information  in  the  name 
of  the  Commonwealth  against  such  vehicle  and  team,  auto- 
mobile, boat,  or  other  conveyance  by  the  name  or  general 
designation.  The  information  shall  allege  the  seizure,  and 
set  forth  in  general  terms  the  cause  and  grounds  of  forfeiture. 
It  shall  also  pray  the  property  be  condemned  and  sold  and 
the  proceeds  be  disposed  of  according  to  law,  and  that  all 
persons  concerned  in  interest  be  cited  to  appear  and  show 
cause  why  the  said  property  should  not  be  condemned  and 
sold  to  enforce  the  forfeiture,  which  information  shall  be 
sworn  to  by  the  attorney  for  the  Commonwealth.  Upon  the 
filing  of  the  information  the  clerk  of  the  court  shall  forthwith 
issue  a  notice  reciting  briefly  the  filing  of  the  information,  the 
object  thereof,  the  seizure  of  the  property  and  citing  all  per- 
sons concerned  in  interest  to  appear  on  a  specified  day  of 
the  next  term  of  the  court,  after  the  publication  of  said  notice, 


1004  INTOXICATINO  LIQUORS 

and  show  cause  why  the  prayer  of  the  information  for  con- 
demnation and  sale  should  not  be  granted,  a  copy  of  which 
said  notice  shall  be  posted  at  the  front  door  of  the  courthouse 
by  the  sheriff  of  the  county  or  sergeant  of  the  city  and  pub- 
lished by  him  in  some  newspaper  published  in  the  county  or 
city  where  such  seizure  is  made,  at  least  five  days  before  the 
return  of  such  notice,  or  if  there  be  no  newspapers  published 
in  the  county  or  city,  then  in  some  newspaper  having  general 
circulation  therein,  which  said  publication  shall  be  sufficient 
service  of  notice  on  all  parties  concerned  in  interest. 

^Trovided,  that  any  person  claiming  an  interest  therein 
may  give  a  forthcoming  bond,  in  amount,  double  the  value 
of  the  property  so  seized,  conditioned  that  the  vehicle  and 
team,  automobile,  boat  or  other  conveyance  will  be  forth- 
coming  in  compliance  with  any  order  of  the  court  having 
jurisdiction  and  to  pay  all  costs  and  fees  incident  to  such 
seizure. 

^^Any  person  interested  may  appear  and  be  made  a  party 
defendant  and  make  defense  to  the  information,  which  must 
be  done  by  answer  under  oath,  and  the  proceedings  shall 
conform  as  nearly  as  practicable  to  chapter  131  of  the  Code 
of  Virginia  of  1919.  But,  provided,  further,  that  any  equity 
or  interest  or  (of?)  any  person  who  is  in  charge  of  such  vehicle 
and  team,  automobile,  boat  or  other  conveyance,  or  who 
is  an  occupant  of  the  same  at  the  time  such  seizure  is  made, 
shall  be  forfeited  by  making  such  person  or  persons  a  party 
defendant,  and  the  possession  of  such  ardent  spirits  in  such 
vehicle,  automobile,  boat  or  other  conveyance,  shall  be  prima 
fade  evidence  that  the  person  in  charge  knew  such  ardent 
spirits  were  in  such  vehicle,  automobile,  boat  or  other  con- 
veyance, nor  shall  it  be  a  ground  of  defense  that  such  person 
or  persons  by  whom  said  property  was  used  in  violation  of 
law  has  not  been  convicted  of  such  violation.  The  said  infor- 
mation shall  be  independent  of  any  poceedings  against  such 
person  or  any  other  for  violation  of  law.  For  every  infor- 
mation filed  under  this  section  there  shall  be  allowed  to  the 
attorney  for  the  Commonwealth  a  fee  of  $10  and  to  the 
officer  making  the  seizure  and  arrest  a  fee  of  $10,  which  shall 
be  taxed  as  cost.  All  fees  herein  prescribed,  and  costs  incident 
to  the  seizure  and  forfeiture  of  iin  automobile  or  other  vehicle 


IKTOXICATIXG  LIQUORS  1005 

under  this  act,  or  any  other  prohibition  law  of  the  State, 
including  commissions  and  cost  of  advertising,  shall  be  de- 
ducted out  of  the  proceeds  of  sale  of  such  automobile  or 
other  vehicle,  and  the  net  balance  turned  over  to  the  liter- 
ary fund.  In  the  event  such  seized  automobile  or  other  vehicle 
is  not  confiscated,  the  fees  to  the  officer  making  such  seizure 
and  to  the  attorney  for  the  Conmionwealth,  filing  such  infor- 
mation and  conducting  the  prosecution,  shall  be  one-half  of 
the  amounts  herein  stated,  which  fees  shall  be  taxed  against 
the  Commonwealth  and  paid  in  the  manner  now  provided  by 
law. 

"In  every  case  the  ardent  spirits  shall  be  turned  over  to 
the  commissioner  as  herein  provided. 

"The  officer  making  the  seizure  shall  also  arrest  all  per- 
sons in  charge  or  occupying  such  team  or  vehicle  and  report 
all  arrests  made  to  the  attorney  for  the  Commonwealth  of  the 
county  or  city  in  which  such  arrests  shall  be  made  and  to  the 
commissioner  in  writing,  and  the  attorney  for  the  Common- 
wealth shall  at  once  proceed  against  the  person  or  persons 
arrested  under  the  provisions  of  this  act,  who,  upon  conviction, 
shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined 
not  less  than  $50  or  more  than  $500,  and  confined  in  jail  not 
less  than  one  nor  more  than  six  months. 

"Provided,  that  the  forfeiture  provided  for  in  this  sec- 
tion shall  not  apply  to  the  transportation  in  personal  bag- 
gage of  the  quantity  of  ardent  spirits  permitted  by  this  act. 
And  provided  further,  that  whenever  a  quantity  of  ardent 
spirits  is  illegally  transported  in  any  automobile  or  other 
vehicle,  and  it  shall  appear  to  the  satisfaction  of  the  court 
from  the  evidence  that  the  owner  or  lienor  of  such  vehicle  and 
team,  automobile,  boat  or  other  conveyance  was  ignorant  of 
the  illegal  use  to  which  the  same  was  put,  and  that  such 
illegal  use  was  without  his  connivance  or  consent,  expressly 
implied,  and  that  such  lienor  has  prior  to  the  commission  of 
such  offense  duly  recorded  in  the  county  or  corporation  in 
which  the  debtor  resides,  the  instrument,  creating  such  lien 
and  that  said  innocent  owner  has  perfected  his  title  to  the 
vehicle,  if  the  same  be  an  automobile,  by  proper  transfer  ixi 
the  office  of  the  secretary  of  the  Commonwealth,  as  provided 
by  law,  then  OTcb  court  shall  have  the  right  to  relieve  such 
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owner  or  lienor  from  the  forfeiture  herein  provided;  pro- 
vided, however,  such  lienor  or  innocent  owner  shall  pay  the 
costs  incident  to  the  capture  and  custody  of  such  automobile 
or  other  vehicle  and  to  the  trial  of  said  cause. 

"Whenever  any  automobile  or  other  vehicle  or  boat  herein 
mentioned  is  seized  under  the  provisions  of  this  section,  the 
officer  making  such  seizure  shall  be  allowed  a  fee  or  reward 
of  $25  to  be  taxed  against  the  automobile  or  other  vehicle  or 
boat  seized  or  confiscated.  In  the  event  the  automobile  or 
other  vehicle  or  boat  is  not  finally  confiscated  under  this  sec- 
tion, such  fee  shall  be  $10,  to  be  taxed  against  the  confiscated 
vehicle  or  boat  or  the  defendant,  and  collected  as  other  costs 
in  the  manner  provided  by  law.  Where  two  or  more  officers 
unite  in  confiscating  such  automobile  or  other  vehicle  or  boat, 
said  fee  be  divided  among  them  equally.^' 

§  52.  Search  warranta. — "All  warrants  issued  under 
this  act  for  the  search  of  any  automobile,  boat,  conveyance 
or  vehicle,  whether  of  like  kind  or  not,  or  for  the  search  of 
any  trunk,  grip  or  other  article  of  baggage,  whether  of  like 
kind  or  not,  for  ardent  spirits,  may  be  executed  in  any  part 
of  the  Commonwealth  where  the  same  are  overtaken,  and 
shall  be  made  returnable  before  any  justice  of  the  peace  or 
police  justice  within  whose  jurisdiction  they  were  transported 
or  attempted  to  be  transported  contrary  to  law."  (Code,  § 
4658a;  Id.,  §  57y2.) 

§  53.  Unlawful  to  use  another's  automobile  or  vdiide 
without  his  consent. — Acts  1922  adds  the  following  (as  §  57^4)  ' 
'^It  shall  be  unlawful  for  any  person  to  use  any  automobile  or 
other  vehicle  for  the  illegal  transportation  of  ardent  spirits 
without  the  consent  of  the  owner,  lienor  or  holder  of  a  reser- 
vation of  title  of  such  automobile  or  other  vehicle,  and  for  a 
violation  of  this  section  any  person  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  the 
sum  equal  to  the  fair  cash  value  of  said  automobile  at  the 
time  of  such  seizure,  to  be  ascertained  by  a  jury,  or  the  court 
upon  proper  inquiry.  In  default  of  the  payment  of  such  fine, 
such  person  shall  be  committed  to  the  road  force  of  this  State 
for  a  period  of  not  less  than  three  months  nor  more  than  six 
months." 

§  54»    Penalty  for  leasing  premises  for  the  manufacture 
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or  sale  of  ardent  spirits,  etc — Acts  1922  adds  the  following 
(as  §  &7y2h) :  "Any  person  who  shall  lease,  or  rent,  or  cause 
to  be  leased  or  rented  to  another  person  for  the  purpose  of 
the  manufacture  or  sale  of  ardent  spirits,  any  land,  house, 
apartment  or  other  premises  or  knowingly  permit  such  land, 
house,  apartment  or  other  premises  to  be  so  used  shall  for  the 
first  offense  be  guilty  of  a  misdemeanor  and  be  fined  not  less 
than  $100  nor  more  than  $500,  and  be  confined  in  jail  not 
less  than  one  month  nor  more  than  six  months;  and  for  the 
second  or  subsequent  offense  shall  be  guilty  of  a  felony." 

§  55.  Act  deemed  exercise  of  p<dioe  powers. — ^'This  en- 
tire act  shall  be  deemed  an  exercise  of  the  police  power  of  the 
State  for  the  protection  of  the  State,  for  the  protection  of 
the  public  health,  peace  and  morals,  and  the  prevention  of  the 
sale  and  use  of  ardent  spirits,  and  all  of  its  provisions  shall 
be  liberally  construed  to  affect  (effect?)  these  objects."  (Code, 
§4669;  Id.,  §  58.) 

§  56.  Certain  allesiiatioiis  mmecessary!  in  inActiiieiit; 
what  proof  suflficieiit. — "In  an  indictment  for  the  violation  of 
any  provision  of  this  act,  as  to  a  sale  or  gift  of  ardent  spirits, 
it  shall  not  be  necessary  to  allege  a  sale  or  gift  of  ardent  spirits 
to  a  particular  person,  and  it  shall  be  sufficient  for  the  con- 
viction of  the  accused  to  prove  a  sale  or  gift  contrary  to  law, 
within  one  year  prior  to  the  finding  of  such  indictment.  If 
more  than  one  sale  shall  be  proved  within  the  year  preceding 
the  indictment  the  Commonwealth's  attorney  shall  not  be  re- 
quired to  say  upon  which  sale  conviction  will  be  asked,  but  he 
may  elect  if  he  thinks  proper  to  do  so,  and  proceed  by  indict- 
ment against  the  accused  for  the  other  sales.''  (Code,  §  4661; 
Id.,  §  60.) 

§  S7.  Burden  upon  accused  to  prove  exemption. — ''When 
in  any  case  prosecuted  under  this  act,  the  accused  claims  the 
benefit  of  any  exception  in  or  to  any  section  of  this  act,  the 
burden  shall  be  upon  him  to  prove  that  he  comes  within  the 
exception."     (Code,  §  4661a ;  Id.,  §  60b.) 

§  58.  Use  of  ardent  spirits  in  the  home;  home  defin^. — 
^Nothing  in  this  act  shietU  prevent  one,  in  his  own  home,  from 
having  and  there  giving  to  another  ardent  spirits,  when  the 
quantity  of  such  ardent  spirits  is  not  enough  to  produce  in- 
toxication and  when  the  quantity  of  ardent  spirits  in  the 
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possession  of  the  person  giving  it  shall  not  exceed  the  quan- 
tity allowed  by  this  act,  to  be  kept  in  his  home,  and  such 
gift  is  in  no  wise  a  shift  or  device  to  evade  the  provisions  of 
this  act;  but  the  word  'home'  as  used  herein  shall  be  the 
permanent  residence  of  the  person  and  his  family,  not  includ- 
ing the  curtilage  or  outbuildings,  and  shall  not  be  construed 
to  include  a  rooming  house,  a  club,  fraternity  house,  lodge 
room  or  rooms,  or  place  of  common  resort,  or  room  of  a  guest 
in  a  hotel  or  boarding  house  or  rooming  house  or  apartment 
house.  Nothing  in  this  section  or  act  shall  be  construed  to 
mean  that  a  person  may  not  have  a  home  in  town  or  city,  and 
another  in  the  country."     (Code,  §  4662;  Id.,  §  61.) 

§  59.  QiMiir®  ol  venue. — By  section  63  of  Act  as 
amended  by  Acts  1922 :  "Upon  the  trial  of  any  officer  charged 
with  the  enforcement  of  the  prohibition  laws  of  the  State, 
for  an  offense  against  the  person  or  property  of  any  one 
committed  in  the  performance  of  his  duties  in  the  enforce- 
ment of  such  laws,  on  the  affidavit  of  such  officer  or  his 
attorney  that  in  the  opinion  of  such  officer  or  attorney,  such 
officer  cannot  obtain  a  fair  trial  in  the  county  or  city  wherein 
such  offense  was  alleged  to  have  been  committed,  the  couit 
shall  change  the  venue  for  the  trial  of  such  officer  to  some 
other  county  or  city,  wherein  a  fair  trial  of  the  alleged  offense 
may  be  had.  And  in  case  of  such  change  of  venue  the  wit- 
nesses of  the  defendant  shall  be  paid  as  if  they  were  summoned 
for  the  Commonwealth." 

§  60.  Soft  drinks  <fc»fin^. — 'The  words  'soft  drinks'  as 
used  in  this  act  shall  be  construed  to  embrace  and  include  anv 
and  all  beverages,  patented,  domestic  or  otherwise,  of  every 
description  and  kind,  which  may  be  offered  for  sale,  in  this 
State,  not  embraced  in  the  words  'ardent  spirits'  as  defined 
in  this  act."     (Code,  §  4664;  Id.,  §  64a.) 

§  61.  License  for  sale  of  soft  drinks. — "It  shall  be  un- 
lawful for  any  person,  firm  or  corporation  to  dispense  soft 
drinks  without  obtaining  a  license  to  do  so  from  the  circuit 
court  of  the  county,  or  corporation  or  hustings  court  of  the 
city  in  which  county  or  city  the  privileges  are  to  be  exercised. 
No  such  license  shall  be  granted  unless  it  shall  appear  that 
notice  of  the  application  has  been  posted  for  ten  days  on  the 
front  door  of  the  applicant's  place  of  business  and  where  the 
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soft  drinks  are  to  be  sold.  Any  citizen  may  appear  personally 
or  by  counsel  in  opposition  to  the  granting  of  said  license, 
and  the  court  may  in  its  discretion  refuse  to  grant  such  license 
if  convinced  that  the  person  applying  is  not  a  suitable  person 
to  exercise  the  said  privilege.  The  clerk  of  the  court  shall 
receive  for  all  services  rendered  by  him  in  connection  with 
the  issuance  of  such  a  license  a  fee  not  to  exceed  twenty-five 
cents.  All  licenses  issued  under  this  section  shall  be  granted 
subject  to  revocation  by  the  circuit  court  of  the  county  or  the 
corporation  or  hustings  court  of  the  city  where  such  person 
does  business;  and  shall  also  be  subject  to  suspension  for  cause 
during  the  vacation  of  the  court  by  the  judge  of  such  court 
having  jurisdiction,  but  shall  be  good  until  suspended  or  re- 
voked. 

Provided  that  it  shall  not  be  necessary  to  obtain  such 
license  to  sell  soft  drinks  at  any  place  for  benevolent  or 
charitable  purposes;  provided,  further,  that  it  shall  be  unlaw- 
ful for  any  dispenser  of  soft  drinks  to  use  any  ardent  spirits 
as  a  flavor  or  mixture. 

Any  person  violating  any  of  the  provisions  of  this  section 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall  be  fined  not  less  than  $25  nor  more  than  $100  for  the  first 
offense,  and  shall  be  fined  not  less  than  $50  nor  more  than 
$500  for  the  second  offense,  and  for  every  subsequent  offense 
shall  be  fined  not  less  than  $100  nor  more  than  $500,  and 
confined  in  jail  not  less  than  one  nor  more  than  six  months." 
(C!ode,  §  4665;  Id.,  §  64b.) 

See,  also,  Licenses  and  License  Taxes^  section  48. 

§-  62.  Tax  on  non-resident  manufactarers  of  soft  drinks 
tnaintiiining  dutriboting  or  storage  warehouses. — "Every 
non-resident  manufacturer  of  soft  drinks  maintaining  in 
this  State  distributing  or  storage  warehouses  for  the  sale  of 
soft  drinks  by  wholesale  shall  pay  for  such  privilege  the  sum  of 
five  hundred  dollars  to  the  auditor  of  public  accounts."  (Code, 
§  4665a;  Id:,  §  64c.) 

§  S3.  When  possession  of  distilled  liiiuor,  one  gafion  of 
wine  or  three  gallons  of  beer,  or  other  malt  liiiuor  prima 
fade  evidence  of  purpose  to  sdL — 'The  possession  by  any 
person  of  any  ardent  spirits,  at  any  place  other  than  his 
home,  except  as  provided  in  this  act  and  the  possession  in  his 
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home  of  more  than  one  gallon  of  distilled  liquors,  wine  and 
malt  liquor  at  any  one  time,  shall,  in  any  proceeding  or  prose- 
cution under  this  act,  be  prima  facie  evidence  that  such  person 
possesses  such  ardent  spirits  for  the  purpose  of  sale,  provided 
that  it  shall  be  lawful  for  any  person  to  carry  from  the  depot 
of  a  common  carrier  to  his  own  home  any  ardent  spirits  which 
he  has  received  from  such  common  carrier  in  accordance  with 
the  provisions  of  this  act,  or  to  carry  from  the  depot  any 
ardent  spirits  which  he  has  received  from  a  common  carrier 
upon  the  written  authority  of  the  consignee  or  physician  as 
provided  for  in  this  act,  said  ardent  spirits  to  be  delivered  at 
the  home  of  said  consignee;  or  to  carry  any  ardent  spirits 
which  have  been  delivered  to  him  by  a  registered  pharmacist 
upon  the  prescription  of  a  physician  as  provided  in  this  act." 
(Code,  §4666;  Id.,  §65.) 

§  64.  What  persona  may  aJminiater  oaiha. — "When- 
ever an  affidavit  is  required  to  be  administered  under  the 
provisions  of  this  act,  the  person  who  is  to  receive  and  file 
such  affidavit  shall  have  authority  to  administer  the  oath,  and 
the  same  shall  be  as  binding  as  if  administered  by  any  officer 
now  authorized  by  law  to  administer  oaths."  (Code,  §  4667; 
Id.,  §  66.) 

§  65.  When  persons  conTicted  required  to  work  on  pub- 
lic roads. — "Whenever  a  person  is  convicted  under  this  act 
for  an  offense  punishable  by  confinement  in  jail,  he  may,  for 
the  first  offense,  be  required  to  work  out  the  term  of  his  con- 
finement on  the  public  roads,  and  for  the  second  offense  he 
shall  be  sentenced  by  the  court  to  work  out  his  term  of  con- 
finement on  the  public  roads,  unless  the  court  shall  be  satis- 
fied that  his  physical  condition  be  such,  upon  the  testimony  of 
two  reputable  physicians  after  careful  personal  examination, 
as  to  make  such  work  permanently  injurious  to  his  health,  and 
in  every  such  case  the  judge  shall  after  consultation  with  the 
State  commissioner  of  highways,  by  letter  or  otherwise,  name 
in  his  order  the  camp  to  which  the  person  convicted  is  to  be 
sent."     (Code,  §  4669;  Id.,  §  68.) 

§  86*    Encumbering  tetate  to  evade  act. — "Any   per- 
son who  shall  transfer,  alienate  or  encumber  in  any  manner 
his  estate,  real  or  personal,  with  intent  to  evade  any  provisions 
of  this  act,  and   all  persons  aiding  and   abetting  in  such 
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evasions  shall  be  deemed  guilty  of  a  misdemeanor  for  the  first 
offense,  and  of  a  felony  for  every  subsequent  offense."  (Code, 
§  4670;  Id.,  §  69.) 

§  87.  Unlawful  to  grind  or  transport  malt — "It  shall 
be  unlawful  for  any  person  to  grind  or  transport  malt  in 
this  State  or  any  substitute  for  the  same  by  whatever  name 
it  may  be  called  to  be  used  in  the  manufacture  of  ardent 
spirits,  and  the  burden  of  proof  shall-  be  upon  any  person 
grinding  or  transporting  malt  to  show  that  such  malt  is  not 
to  be  used  in  violation  of  this  act."  (Code,  §  4671;  Id.,  §  70.) 

§  68.  Unlawful  to  seU^  gnre  away,  etc,  malt,  other  than 
in  a  private  home* — ^Acts  1922  adds  the  following  (as  § 
70 V^) :  ^^It  shall  be  unlawful  for  any  person  to  sell,  give  away, 
transport,  distribute,  or  have  in  his  possession  any  malt, 
malted  grain,  or  any  mixture  thereof  other  than  in  a  private 
home,  and  all  officers  charged  with  the  duty  of  enforcing  the 
prohibition  laws  of  this  State  or  the  United  States,  are 
authorized  to  seize  any  such  malt,  malted  grain,  or  mixture 
thereof  wherever  found  other  than  in  a  private  home  without 
a  warrant  and  to  destroy  the  same.  Any  person  violating  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misde- 
meanor." 

§  69.  Agents  ol  authorities  may  purchase  and  trans- 
pmrt  ardent  spirits  contrary  to  the  provisiooEs  of  this  act. — 
^'Nothing  in  this  act  shall  be  construed  as  prohibiting  any  per- 
son from  purchasing  or  transporting  ardent  spirits  contrary 
to  the  provisions  of  this  act,  when  acting  as  the  agent  of 
the  authorities  charged  with  the  enforcement  of  prohibition 
laws  in  the  detection  and  conviction  of  violators  of  said  laws, 
nor  to  prevent  the  commissioner  from  ordering  the  trans- 
portation of  ardent  spirits  in  or  out  of  the  State,  or  from 
one  point  to  another  within  the  State,  when  deemed  necessary 
to  carry  into  effect  the  purposes  of  this  act,  but  in  every  such 
case  a  permit  signed  by  the  commissioner  shall  be  pasted  upon 
the  container."     (Code,  §  4672;  Id.,  §  71.) 

§  70.  Certain  local  laws  not  r^^ealed. — ''None  of  the 
provisions  of  this  act  shall  be  construed  as  repealing,  annulling 
or  in  any  way  abrogating  or  superseding  the  act  of  the  general 
assembly,  approved  March  25,  1902,  as  amended,  relating  to 
the  sale  of  ardent  spirits  in  the  counties  of  Tazewell,  Giles, 
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Buchanan  and  Dickenson;  or  any  other  prohibitory  act  for 
any  county  or  town,  or  any  provision  of  any  charter  of  any 
city  or  town  in  so  far  as  said  act  or  acts  or  charter  provision 
re^ricts,  prohibits  or  limits  the  sale,  manufacture  or  delivery 
of  ardent  spirits  beyond  the  provisions  of  this  act,  but  this 
act  shall  be  construed  as  supplemental  to  said  act  or  acts  and 
charter  provisions  and  in  aid  thereof,  and  such  special  act  or 
acts  and  prohibitive  charter  provisions,  beyond  the  provisions 
of  this  act,  are  hereby  expressly  continued  unrepealed,  and 
the  same  shall  remain  with  like  force  and  eifect  as  if  this  act 
had  not  been  passed.  Nor  shall  any  provision  of  this  act  be 
construed  as  repealing  any  ordinance  of  any  town  or  city  in  so 
far  as  the  same  restricts  and  limits  beyond  the  provisions  of 
this  act  the  transportation,  delivery,  receipt,  possession,  sale, 
oifering  for  sale,  advertising  for  sale,  or  in  any  way  dispens- 
ing, giving  away  or  receiving  orders  or  transmitting  orders 
for  ardent  spirits  as  herein  defined.''  (Code,  §  4673;  Id., 
§72.)  ^      ^  ^  .     ,      ^ 

§  71.  InerimiiiAting  testiiiioay  no  excuse  for  not  testify- 
haZf  reputetion* — By  section  73  of  Act,  as  amended  by  Acts 
1922:  '^No  person  shall  be  excused  from  testifying  for  the 
Commonwealth  as  to  any  offense  committed  by  another  under 
this  act  by  reason  of  his  testimony  tending  to  incriminate 
himself,  but  the  testimony  given  by  such  person  on  behalf  of 
the  Commonwealth  shall  in  no  case  be  used  against  him, 
nor  shall  he  be  prosecuted  as  to  the  offense  as  to  which  he 
testified.  It  shall  be  competent  in  a  prosecution  for  any  of- 
fense against  the  prohibition  laws  of  the  State  to  prove  the 
general  reputation  of  the  defendant  as  a  violation  of  the  pro- 
hibition laws." 

§  72.  Right  of  action  against  person  causing  intoid- 
cation. — "Every  wife,  child,  parent,  guardian,  or  employer  or 
other  person  who  shall  be  injured  in  person  or  property  or 
means  of  support  by  any  intoxicated  person  in  consequence 
of  his  intoxication,  habitual  or  otherwise,  such  wife,  child, 
parent  or  guardian,  or  employer,  shall  have  a  right  of  action, 
in  his  or  her  own  name,  against  any  person  who  shall,  by 
selling,  bartering,  or  giving  away  intoxicating  liquors,  have 
caused  the  intoxicating  of  such  pei'son  for  all  damages  actually 
sustained,  as  well  as  for  exemplary  damages;  and  a  married 
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woman  shall  have  the  right  to  bring  suit,  prosecute  and  con- 
trol the  same,  and  the  amount  recovered  the  same  as  if  un- 
married; and  all  damages  recovered  by  a  minor  under  this 
act  shall  be  paid  either  to  such  minor  or  his  or  her  parent, 
guardian  or  next  friend  as  the  court  shall  direct;  and  all  suits 
for  damages  under  this  chapter  shall  be  by  civil  action  in 
any  of  the  courts  of  this  State  having  jurisdiction  thereof." 
(Code,  §  4675;  Id.,  §  74.) 

§  73»  Oiutor  proceedEngs  agaiiut  oflicer  violaliiig  act. — 
Acts  1922  (as  §  77)  provides  that  the  Attorney  General,  upon 
its  being  brought  to  his  attention  that  an  officer  charged 
with  the  enforcement  of  the  prohibition  law  is  or  has  (since 
the  passage  of  this  new  act)  himself  violated  the  act,  shall 
institute  ouster  proceedings  against  him.    See,  also,  ^^Ouster 

§  74.  Otiier  sections  of  the  OmIo  cited. — Person  and 
conmiissioner  defined — Code,  §  4582;  Acts  1918,  p.  577,  §  2; 
situs  of  sale  when  shipment  made  by  conmion  carrier — §  4586; 
Id.,  §  6;  hotels  permitted  to  use  certain  cooking  wines,  and 
bath  houses  to  use  alcohol — §  4588 ;  Id.,  §  8 ;  denatured  alcohol 
or  rum — §  4588a ;  Id.,  §  8 ;  medicines,  toilet  articles,  flavoring 
extracts,  etc.— §§  4589-90;  Id.,  §  8;  druggists— §§  4591-3, 
4595;  §  4599  as  amended  by  Acts  1920,  p.  806;  §§  4601-2; 
§  4605,  as  amended  by  Acts  1920,  p.  83;  §  4656;  Id.,  §§  8c,  9, 
10, 14, 15,  '56,  and  Acts  1922,  amending  §  14 ;  Jamaica  ginger — 
§  4591a;  Id.,  §  8e;  dentiste,  physicians,  and  veterinary  sur- 
geons— §  4594;  Id.,  §  8d;  affidavit  of  one  of  intemperate 
habits,  and  use  other  than  stated  in  affidavit — §  4597;  Id., 
§  12;  manufacturers  of  alcohol — §  4600;  Id.,  §  14,  as  amended 
by  Acts  1920,  p.  806;  hospitals,  chemical  laboratories — §§ 
4601-2;  Id.,  §  14;  shipment  to  druggists — §  4605  as  amended 
by  Acts  1920,  p.  83 ;  Id.,  §  15 ;  clubs,  lodges,  etc.— §  4606 ;  Id., 
§  16;  advertisements — §  4609;  Id.,  §  19;  handling  drafts  for, 
prohibited — §  4610;  Id.,  §  20;  agents  of  conmion  carriers — 
§  4611;  Id.,  §  21;  stills— §  4611a;  Id.,  §  2iy2,  as  amended  by 
Acts  1922;  §  4611b,  as  amended  by  Acts  1920,  p.  585;  Attorney 
General,  deputies  and  inspectors — §§  4623-5a,  as  amended  by 
Acts  1920,  pp.  121,  571,  and  §§  4627-9;  Id.,  §§  32,  32y2,  36  and 
Acts  1922;  transportation  of  malted  milk,  etc. — §  4630b;  Id.,  § 
36b;  common  carriers— §§  4632,  4634,  4637,  4637a,  4638a;  Id., 
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§§,  38,  39,  39^,  40,  40a;  associate  counsel  in  prosecutions — § 
4644;  Id.,  §  44;  right  of  appeal  by  Commonwealth — §  4645;  Id. 
§  45 ;  duties  of  attorney  for  Commonwealth — §  4647 ;  Id.,  §  47 ; 
prescriptions,  affidavits,  and  record  books  examined — §  4648; 
§  4654,  as  amended  by  Acts  1920,  p.  593;  Id.,  §§  48,  54;  forfeited 
bonds — §  4655d ;  Id.,  §  55d ;  clerk  to  report  to  conmiissioner — 
§  4655e;  Id.,  §  55e;  permits— §  4662a;  Id.,  §  62;  what  persons 
may  administer  oaths — §  4667;  Id.,  §  66;  stamps  to  be  affixed 
to  affidavits  and  prescriptions — §  4668;  Id.,  §  67. 

II.    National  Prohibition 

§  75.  Coostitotioiial  proyision — ^^18th  Amendment". — 
This  amendment  to  the  U.  S.  Constitution  provides : 

'^1.  After  one  year  from  the  ratification  of  this  article 
the  manufacture,  sale,  or  transportation  of  intoxicating  liquors 
within,  the  importation  thereof  into,  or  the  exportation 
thereof  from  the  United  States  and  all  territory  subject  to 
the  jurisdiction  thereof  for  beverage  purposes  is  hereby  pro- 
hibited, vj^ 

2.  The  Congress  and  several  States  shall  have  concurrent 
power  to  enforce  this  article  by  appropriate  legislation." 

This  amendment  was  ratified  by  the  States,  January  16, 
1919;  and  October  27,  1919,  Congress  passed  a  general  pro- 
hibition enforcement  act,  entitled  the  '^National  Prohibition 
Act,"  being  ''An  act  to  prohibit  intoxicating  beverages,  and  to 
regulate  the  manufacture,  production,  use,  and  sale  of  high- 
proof  spirits  for  other  than  beverage  purposes,  and  to  in- 
sure an  ample  supply  of  alcohol  and  promote  its  use  in  scien- 
tific research  and  in  the  development  of  fuel,  dye,  and  other 
lawful  industries."  This  act  went  into  effect  January  16, 1920. 
The  act  has  three  titles:  I.  "To  Provide  for  the  Enforce- 
ment of  War  Prohibition" ;  II.  "Prohibition  of  Intoxicating 
Beverages";  and  III.    "Industrial  Alcohol." 

It  would  seem  obligatory  upon  all  the  States  to  pass  pro- 
hibition enforcement  laws  to  carry  out  the  intent  of  this 
18th  Amendment.  Article  VI.  of  the  U.  S.  Constitution  pro- 
vides that  the  Federal  Constitution  and  laws  are  supreme, 
"anything  in  the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding."  Therefore  it  would  not  be  com- 
pet;ent  or  constitutional,  under  the  18th  Amendment;  for  a 
State  to  authorize  the  manufacture,  sale,  or  use  of  intoxicating 
liquors  for  beverage  purposes. 
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Virginia  and  the  following  States,  have  passed  prohibi- 
tion enforcement  acts: 

Alabama,  Arizona,  Arkansas,  Colorado,  Delaware,  District 
of  Columbia,  Florida,  Georgia,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Maine,  Michigan,  Minnesota,  Mississippi,  Missouri, 
Montana,  Nebraska,  Nevada,  New  Hampshire,  New  Mexico, 
North  Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
South  Carolina,  South  Dakota,  Tennessee,  Texas,  Utah,  Wash- 
ington, West  Virginia,  Wyoming. 

The  following  States  have  not,  as  yet,  passed  such  act: 

Massachusetts,  Rhode  Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Maryland,  Wisconsin,  California, 
Louisiana,  Kentucky  and  Vermont. 

§  76.    ""Natioiial  Prohibitioii  Act^.— 

(1)  What  HrUoxicating  liqiu)r8^^  ernhrace. — ^The  act  in- 
cludes "alcohol,  brandy,  whiskey,  rum,  gin,  beer,  ale,  porter, 
and  wine,  and  in  addition  thereto  any  spirituous,  vinous, 
malt,  or  fermented  liquor,  liquids,  and  compounds,  whether 
medicated,  proprietary,  patented,  or  not,  and  by  whatever 
name  called,  containing  one-half  of  1  per  centum  or 
more  of  alcohol  by  volume  which  are  fit  for  use  for  beverage 
purposes:  Provided^  That  the  foregoing  definition  shall  not 
extend  to  dealcoholized  wine  nor  to  any  beverage  or  liquid 
produced  by  the  process  by  which  beer,  ale,  porter  or  wine  is 
produced,  if  it  contains  less  than  one-half  of  1  per  centum  of 
alcohol  by  volume,  and  is  made  as  prescribed  in  section  37  of 
this  title,  and  is  otherwise  denominated  than  as  beer,  ale,  or 
porter,  and  is  contained  and  sold  in,  or  from,  such  sealed  and 
labeled  bottles,  casks,  or  containers  as  the  commissioner  may 
by  regulation  prescribe."     (Act,  Title  II.,  §  2.) 

(2)  What  acta  prohibited. — The  manufacture,  sale,  bar- 
ter, transportation,  importation,  delivery,  furnishing  or  pos- 
sessing any  intoxicating  liquor  except  as  authorized  in  the 
Act;  and  the  Act  is  to  be  liberally  construed  to  the  end  that 
the  use  of  intoxicating  liquor  as  a  beverage  may  be  prevented. 
Liquors  for  non-beverage  purposes  and  wine  for  sacramental 
purposes  are  not  included,  and  permits  may  be  issued  therefor; 
nor  the  following  articles: 

^^(a)  Denatured  alcohol  or  denatured  rum  produced  and 
used  as  provided  by  laws  and  regulations  now  or  hereafter 
in  force. 
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(b)  Medicinal  preparations  manufactured  in  accord- 
ance with  formulas  prescribed  by  the  United  States  Phar- 
macopoeia, National  Formulary  or  the  American  Institute  of 
Homeopathy  that  are  unfit  for  use  for  beverage  purposes. 

(c)  Patented,  patent,  and  proprietary  medicines  that 
are  unfit  for  use  for  beverage  purpose& 

(d)  Toilet,  medicinal,  and  antiseptic  preparations  and 
solutions  that  are  unfit  for  use  for  beverage  purposes. 

(e)  Flavoring  extracts  and  sirups  that  are  unfit  for  use 
as  a  beverage,  or  for  intoxicating  beverage  purposes. 

(f)  Vinegar  and  preserved  sweet  cider."     (Act,  Title 

II.,  §§  3, 4.) 

The  Act  does  not  apply  to  the  manufacture  of  non-intoxi- 
cating cider  and  fruit  juices  exclusively  for  use  in  the  person's 
home,  but  such  cider  and  fruit  juices  shall  not  be  sold  or 
delivered  except  to  persons  having  permits  to  manufacture 
vinegar.     (Act,  Title  II.,  §  29.) 

(3)  Punishment. — For  manufacture  or  sale,  for  the  first 
offense  a  fine  not  over  $1,000,  or  imprisonment  not  ever  6 
months,  and  for  the  second  or  subsequent  offense  a  fine  of 
$200  to  $2,000  and  imprisonment  one  to  five  year&  (Act,  Title 
II.,  §  29.) 

(4)  Officers  for  enforcement  of  Act. — ^They  are  the  com- 
missioner of  Internal  Bevenue,  his  assistants,  agents,  and  in- 
spectors, U.  S.  Attorney  General,  District  Attorneys,  judges, 
and  commissioners.  The  Commissioner  of  Internal  Bevenue 
and  the  Attorney  General  are  authorized  to  appoint  and  em- 
ploy such  assistants,  experts,  clerks,  and  other  employees  as 
may  be  necessary.  A  Federal  Prohibition  Conmiissioner  is 
appointed  to  have  general  charge  of  the  enforcement  of  the 
Act.     (Act,  Title  II.,  2,  88.) 

(5)  Other  provisions. — The  Act  in  general  is  similar  to 
the  Virginia  Act,  covering  20  pages.  For  a  copy  write  to 
the  Prohibition  Commissioner  or  Attorney  General. 
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JAILOR 

I  1.    Who  is  jailor 

I  2.    His  duties 

fi  3.    Jailor's  liability  for  escapes 

§  1.  Who  is  jailor. — The  sheriff  or  sergeant  is  in  law, 
ex-officio  (by  virtue  of  his  office)  the  jailor  (Code,  §  2868), 
and  is  responsible  civilly,  but  not  criminally  (unless  he  con- 
curred in  the  act),  for  the  official  conduct  of  his  deputy  acting 
for  him  as  jailor. 

^  2.  His  duitiet, — See  Code,  §  2857  (as  to  comfort  and 
health  of  prisoners) ;  §  2858  (as  to  communicating  with  pris- 
oners) ;  §§  2860-1,  2iB71  (as  to  records  of  prisoners  kept  by 
jailors,  and  deduction  or  addition  of  time) ;  §  2869  (jailor  to 
attend  court  and  obey  its  orders) ;  §  2870  (report  of  number 
of  prisoners) ;  §  2871  (report  to  State  Board  of  Charities  and 
Corrections) ;  §  2872,  as  amended  by  Acts  1922,  and  §  2873 
adopting  jail  of  another  county) ;  §  2874  (duty  of  jailor  of 
adopted  jail)  ;  §§  2875-6  (duty  and  pay  as  to  U.  S.  prisoners) ; 
§§  2877-9  (as  to  pay  for  persons  confined  under  civil  process) ; 
§  2880  (turning  prisoners  over  to  successor). 

§  3.  Jailor's  liability  for  escape>,H— The  sheriff  as  jailor, 
in  the  absence  of  a  statute  to  the  contrary,  is  civilly  liable,  at 
common  law,  for  the  escape  of  any  prisoner  confined  on  civil 
process,  unless  it  occur  by  ^^act  of  God"  (as  earthquake,  fire, 
tornado,  etc.),  or  of  a  public  enemy. 

Tlie  jailor  himself  is  criminally  liable  where  he  v^olun- 
tarily  suffers  to  escape  a  prisoner  convicted  or  charged  with  a 
felony,  and  is  punishable  by  penitentiary  2  to  10  years ;  for  all 
negligent  escapes,  and  for  voluntary  escapes,  where  the  offense 
is  only  a  misdemeanor,  or  if  he  wilfuUy  refuse  to  receive  a 
person  lawfully  committed  to  his  custody,  he  is  punished  by 
jail  not  over  six  months  or  fine  $50  to  $500. 

§  4.  Fees  of  a  jailor. — See  Code,  §  3510,  as  amended  by 
Acts  1920,  p.  529. 
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# 

JAMES  RIVER 

§  1.    Failure  to  sound  steun  wliblle  oil^ — Fine  $50  to 
$200.     (Code,  §  4755.) 

§  2.    Fish  and  oysters  in. — See  Fisheries^  and  Oysters 
and  Other  SheU  Fish. 


JUDGMENT  LIEN 

§    1.    "Judgment"  includes  "decree"  or  "order" 

I    2.    What  property  subject  to  lien 

9    3.    Commencement  of  judgment  lien 

I    4.    Duration  of  judgment  lien 

I    6.    Merger   or   waiver  of  Judgment   lien 

§    6.    £?kiforcement  of  judgment  lien 

I    7.    Docketing  judgments;   their  priority 

(1)  Docketing 

(2)  Priority 

9    8.    Assignm^it  of  judgments 

9    9.    Where  land  subject  to  lien  is  conyeyed 

(1)  Conyeyance  or  will  of  successiye  parcels 

(2)  Several  conveyances  at  same  time 

9  10.    Substitution  of  sureties  to  the  judgment  lien 
9  11.    Satisfaction  or  discharge  of  judgment  lien 

§  1.    ""Judgment"  includes  ''decree''  or  ""order^'.^Code, 

§§  6459-60. 

§  2L  What  property  subject  to  lien. — Only  real  estate 
(Code,  §  6470) — ^see,  also,  Real  Estate^  section  1.  This  in- 
cludes an  equity  of  redemption  (see  Mortgage^  section  2) ;  or 
the  surplus  of  a  sale  under  a  deed  of  trust;  or  a  contingent 
remainder  or  reversion,  to  be  subject  only  after  it  becomes 
vested  (see  Remainder  and  Reversion;  also  Code,  §  6389) ;  or 
land  bought  by  a  father  (indebted),  which  is  conveyed  to  a 
son  (6  Grat.  119,  125) ;  or  vendee's  equitable  interest,  where 
land,  purchased  by  one,  is  directed  to  be  conveyed  to  him 
who  has  bought  it  from  the  purchaser  (102  Va.  547) ;  and 
generally  beneficial  oi}  equitable  iuterei^s  in  (not  merlely 
liens  on  land,  though  the  legal  title  is  in  another,  as,  in  the 
case  of  trusts,  express  or  implied  (resulting  and  constructive 
trusts) — ^see  Trusts  and  Trustees^  sections  1,  3,  4;  but  not 
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where  the  debtor  has  no  beneficial  interest,  as,  where  he  is  only 
trustee,  or  where  land  is  conveyed  to  a  judgment  debtor  and 
as  a  part  of  the  same  transaction  he  re-conveys  it  by  deed  of 
trust  to  secure  the  purchase  money,  in  this  latter  case  only 
the  surplus  left  being  liable  to  the  judgment  (102  Va.  547;  86 
Va.  547).     (1  M's  Eeal  Prop.,  §  693.) 

§  3.  GNnmenoeiiMnt  of  judgment  Een.^ — ^A  judgment, 
other  than  a  judgment  by  confession  in  vacation,  is  a  lien  on 
all  the  real  estate  of  or  to  which  the  judgment  debtor  is  or 
becomes  possessed  or  entitled,  at  or  after  the  date  of  such 
judgment,  or  if  it  was  rendered  in  court,  at  or  after  the  com- 
mencement of  the  term  at  which  rendered,  if  the  case  was  in 
such  condition  that  a  judgment  might  have  been  rendered  on 
the  first  day  of  the  term,  but  if  from  the  nature  of  the  case 
the  judgment  could  not  have  been  rendered  at  the  commence- 
ment of  the  term,  such  judgment  shall  be  a  lien  only  on  or 
after  the  date  of  the  judgment;  but  the  above  is  not  to  prevent 
a  judgment  lien  from  relating  back  to  the  first  day  of  the 
term  merely  because  the  case  is  set  for  trial  or  hearing  on  a 
later  day  of  the  term,  if  such  case  was  matured  and  ready 
for  hearing  at  the  commencement  of  the  term,  nor  merely 
because  an  office  judgment  in  a  case  matured  and  docketed 
at  the  conmiencement  of  the  term  does  not  become  final  until 
a  later  day  of  the  term.     (Code,  §  6470.) 

As  to  judgments  by  confession  in  vacation,  by  the  same 
section  (§  6470)  such  judgment  is  a  lien  on  such  real  estate, 
only  from  the  time  of  day  at  which  such  judgment  is  con- 
fessed; and  if  there  be  more  than  one  confessed  judgment  by 
the  same  defendant,  they  have  priority  in  the  order  in  which 
confessed,  unless  otherwise  directed  by  the  debtor.  As  to 
office  judgments,  by  section  6134  a  judgment  entered  in  the 
clerk's  office,  where  there  is  no  order  for  an  inquiry  of  damages, 
if  not  previously  set  aside,  becomes  final,  if  in  a  circuit  court, 
on  the  adjournment  of  the  next  term  or  at  the  close  of  the 
15th  day  thereof  (whichever  happens  first) ;  but  if  in  the 
circuit  court  of  Richmond,  or  the  law  and  chancery  (or  equity) 
court  of  Richmond,  Norfolk,  or  Roanoke,  and  the  cases  be 
matured  at  rules  and  docketed  during  the  term,  the  judg- 
ment becomes  final  on  the  adjournment  of  the  term;  and  if 
the  case  be  in  a  corporation  court,  it  becomes  final  on  the 
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adjournment  of  the  next  term  designated  for  the  trial  of 
ciyil  cases  in  which  juries  are  required,  or  at  the  close  of  the 
15th  day  thereof  (whichever  happens  first).  Such  office 
judgments  have  the  same  effect  by  way  of  lien  or  otherwise, 
as  a  judgment  rendered  in  term. 

A  judgment  against  an  administrator  or  executor  of  a 
deceased  debtor  is  not  a  lien  upon  the  land  in  the  hands  of 
his  heir,  for  at  the  date  of  the  judgment  the  land  was  not 
owned  by  the  debtor  (96  Va.  145). 

I  4.  Dunition  of  jadgment  Ken^ — A  judgment  and  its 
lien  remain  in  force  as  long  as  the  right  to  issue  an  execution 
or  to  bring  a  scire  facias  or  action  for  its  revival  exists.  (Code, 
§  6474,  as  amended  by  Acts  1922.) 

An  execution  may  issue  within  a  year,  or  the  judgment 
revised  within  10  years  from  its  date  and  where  an  execution 
issues  within  the  year  other  executions  may  be  issued  or  the 
judgment  revised  within  10  years  from  the  return  day  of  an 
execution  on  which  there  is  no  return  by  an  officer,  or  within 
20  years' from  the  return  day  where  there  is  a  return  by  the 
officer  showing  it  has  not  been  satisfied,  and  then  the  judgment 
is  just  as  alive  and  subject  to  revival  and  prolongation  as  >t 
was  in  the  start.  Where  the  revival  is  against  an  adminis- 
trator or  executor  it  must  be  within  5  years  from  his  -qualifi- 
cation. Also,  as  against  a  grantee  of  the  judgment  debtor  for 
value,  the  judgment  (including  also  one  in  favor  of  the  Com- 
monwealth) cannot  be  enforced  after  10  years  from  the  due 
recordation  of  the  deed.  In  computing  the  above  time,  where 
the  suing  out  of  an  execution  is  suspended  by  its  terms  or  by 
legal  process,  that  time  is  omitted;  and  the  exceptions  as  to 
persons  under  disabUity,  or  dead,  or  where  suit  is  prevented 
by  the  debtor  by  his  absence,  concealment,  or  obstruction,  or 
where  the  suit  abates  or  is  defeated  on  grounds  not  affecting 
the  right  to  recover,  as  contained  in  sections  5823-6  of  the  Code, 
also  applies  to  revival  of  judgments.  When  the  judgment  is 
for  a  penalty  of  a  bond,  but  to  be  discharged  by  what  is  then 
ascertained  to  be  due  and  such  simis  as  may  be  afterwards 
assessed  or  found  due  upon  a  scire  facias  on  the  judgment, 
assigning  a  further  breach  of  the  bond,  such  scire  facias  may 
be  brought  within  10  years  after  such  breach.  (Code,  §§ 
6477-8.) 
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For  effect  of  change  of  parties  by  death,  see  Execution^ 
section  18. 

The  above  provisions  as  to  judgments,  also  applies  to 
recognizances  and  bonds  having  the  force  of  a  judgment 
(Code,  §  6479). 

§>  5.  Merger  or  waiver  of  jndgmeiit  Ken. — ^The  lien  of  a 
judgment  is  not  impaired  by  the  recovery  of  another  thereon, 
or  by  a  forthcoming  bond  taken  or  an  execution  thereon,  such 
bond  having  the  force  of  a  judgment  (Code,  §  6475) .  The  lien 
may  be,  of  course,  expressly  released  or  waived  (see  section 
11,  below) ;  or  impliedly  waived,  if  the  circumstances  are 
such  as  to  show  that  intention.  In  the  absence  of  agreement 
or  intention  to  that  effect,  equity  will  not  usually  regard  the 
lien  as  merged,  even  where  the  judgment  creditor  obtains  the 
legal  title  to  the  land,  if  there  is  any  need  to  keep  it  alive  for 
his  benefit,  as,  where  there  is  another  encumbrance  to  which 
the  judgment  lien,  if  kept  alive,  would  be  superior.  (1  M's 
Real  Prop.,  §  695.) 

§  6.  Enforcement  of  jadgment  fien. — ^Aside  from  exe- 
cutions (see  Execution)^  a  judgment  lien  against  land  is  en- 
forced in  equity  by  selling  the  land  or  a  part  thereof,  if  it 
appears  to  the  court  that  the  rents  and  profits  thereof  will  not 
satisfy  the  judgment  in  five  years  (Code,  §  6471).  But  where 
the  amount  of  the  judgment  does  not  exceed  $20,  exclusive  of 
interest  and  costs,  30  days'  notice  must  first  be  given  to  the 
debtor  and  land-owner  (or  his  agent  or  attorney,  if  he  have 
one,  in  case  of  non-residence)  that  the  suit  will  be  brought, 
if  the  debt  is  not  paid  within  that  time  (Code,  §  6473). 

No  decree  of  sale  should  be  made  until  an  account  of 
liens  and  their  priorities  has  been  taken;  but  if  the  creditor 
also  has  a  vendor's  lien,  no  such  account  is  required  to  be 
taken. 

The  judgment  being  a  legal  lien  created  by  statute,  the 
rules  of  courts  of  equity,  such  as,  he  who  asks  equity  must 
do  equity,  has  no  application,  and  the  lien  may  be  enforced 
without  terms  or  conditions  imposed.  (1  M's  Real  Prop., 
§  699.) 

Such  suits  of  course  are  barred,  as  to  any  judgment  here- 
tofore or  hereafter  rendered,  when  the  duration  of  the  judg- 
ment lien  has  ceased — see  section  4,  above ;  '^nor  shall  any  suit 
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be  brought  to  enforce  the  lien  of  any  judgment  heretofore  or 
hereafter  rendered  against  lands  which  have  been  conveyed  by 
the  judgment  debtor  to  a  grantee  for  value,  unless  the  same  be 
brought  within  ten  years  from  the  due  recordation  of  the  deed 
from  such  judgment  debtor  to  such  grantee.  This  section  so 
far  as  it  affects  such  grantees  for  value  or  those  claiming 
under  them,  shall  apply  as  well  to  judgments  in  favor  of  the 
Commonwealth  as  to  other  judgments."  (Code,  §  6474,)  as 
amended  by  Acts  1922.) 

§  7.    Docketing  jadgmenU;  their  priority^— 

1.  Docketing. — The  clerks  are  required  to  keep  a  Judg- 
ment Docket,  in  which  all  judgments  (including  U.  S.  judg- 
ments) and  abstracts  of  judgments  furnished  them  are  re- 
quired to  be  docketed  and  indexed,  and  payments  or  satisfac- 
tion entered  by  him,  or  by  the  creditor.  (Code,  §§  6461-8, 
6026.) 

2.  Priority. — By  section  6471  of  the  Code :  "No  judgment 
shall  be  a  lien  on  real  estate  as  against  a  subsequent  purchaser 
thereof  for  valuable  consideration  without  notice,  until  and 
except  from  the  time  that  it  is  duly  docketed  in  the  proper 
clerk's  office  of  the  county  or  corporation  wherein  such  real 
estate  may  be,"  and  indexed  (Code,  §  6464). 

Docketing  is  not  necessary  as  against  the  parties,  grantees 
by  gift,  purchasers  with  notice,  or  other  creditors  (lien  or 
general) ;  creditors,  however,  secured  by  deed  or  trust  or 
mortgage,  are  in  law  purchasers  and  not  creditors. 

The  priority  of  judgment  creditors  as  among  themselves 
is  in  the  order  of  the  dates  of  their  respective  judgments,  re- 
gardless of  recordation  (see  Code,  §  6470) . 

§  8.  Assignment  of  jndgmehts. — A  judgment,  as  a 
chose  (or  thing  or  right)  in  action,  may  be  assigned  like  a 
note,  bond,  etc. ;  and  in  case  of  several  judgments  against  one 
defendant,  successively  assigned  to  different  persons,  the  as- 
signees take  priority  in  the  order  of  the  dates  of  the  judg- 
ments.    (Code,  §§  5786,  6470.) 

§  9.    Where  land  subject  to  lien  is  conTeyedL — 

(1)  Conveyance  or  wiU  of  successive  parcels. — ^Any  part 
retained  by  the  debtor  is  first  liable;  as  among  the  several 
grantees  for  value,  that  which  was  conveyed  last  is  first  liable, 
ai:d  so  on  with  the  others  until  the  whole  judgment  is  satisfied ; 
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and  the  same  is  true  as  among  grantees,  etc.,  without  valuable 
consideration  (as  by  gift  or  under  a  will) ;  but  as  among 
grantees  for  value  and  grantees,  etc.,  without  value,  the  land  of 
the  latter  is  taken  before  that  of  the  former ;  and  a  grantee  for 
value  from  a  grantee,  etc.,  without  value  occupies  the  same 
position  as  if  he  had  purchased  from  the  debtor  at  that  time. 
(Code,  §  6476.) 

The  above  covers  also  contracts  to  convey,  which  in  equity 
are  considered  the  same  as  conveyances  (33  Grat.  506;  19  Grat. 
366,  388). 

As  the  purchasers  are  of  different  tracts  (not  of  the  same 
land),  there  are  no  subsequent  purchasers,  and  the  registry 
laws  do  not  apply  (33  Grat  506). 

The  date  named  in  the  assignment  is  prima  facie  the  date 
(1  Rand.  219,241). 

Where  there  are  thus  several  conveyances,  as  above,  the 
court  will  direct  an  account  showing  the  priorities,  before 
decreeing  a  sale  (101  Va.  64). 

(2)  Several  con/veyances  at  same  time. — Here  also,  any 
part  retained  by  the  debtor  is  first  liable.  The  land  is  then 
subjected  ratably,  in  proportion  to  the  value  of  each  parcel, 
which  the  court  fixes  as  of  the  date  of  sale,  and  upon  failure 
of  any  one  to  pay,  his  part  is  sold;  and  if,  in  any  case,  the  land 
fails  to  satisfy  his  share,  the  deficiency  is  apportioned  among 
the  others  and  so  on  until  the  judgment  is  satisfied,  or  all  the 
lands  sold  (19  Grat.  366,  388;  33  Grat.  504;  28  Grat.  815,  825; 
31  Grat.  620). 

§  10.  Snbstitation  of  sureties  to  the  judgment  lien. — ^A 
surety  paying  the  debt  may  be  subrogated  (i.  e.,  substituted) 
to  the  benefit  of  the  lien;  but  by  section  6475  of  the  Code,  he 
must  bring  suit  within  5  years  after  his  right  accrued. 

§  11.  Satisfaction  or  discharge  of  judgment  lien. — 
Where  a  return  of  an  execution  shows  satisfaction  in  whole 
or  in  part,  the  fact  is  entered  in  the  Judgment  Docket  book; 
if  there  be  no  such  return,  then  the  creditor  himself,  or  his 
agent  or  attorney  is  to  cause  such  payment  or  satisfaction,  in 
whole  or  part,  to  be  entered  within  90  days;  or  if  the  judgment 
has  not  been  docketed,  in  the  Execution  Book.  Such  entry 
must  be  signed  by  the  creditor  or  his  agent  or  attorney  and 
attested  by  the  cleA.    Furthermore,  provision  is  made  for  per- 
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mitting  a  judgment  debtor,  his  heirs,  administrator,  or  execu- 
tor (but  not  assignee),  upon  motion  after  10  days'  notice  to 
the  creditor,  his  administrator,  executor,  or  assignee,  or  if  he 
be  a  non-resident,  to  his  attorney,  if  he  have  one,  to  apply  to 
the  court  to  have  the  same  marked;  and  if  the  creditor  be  a 
non-resident  and  have  no  attorney  here,  the  notice  must  be 
published  and  posted  as  an  order  of  publication.  Upon  like 
motion  and  similar  proceedings  the  court  may  order  to  be 
marked  '^discharged  in  bankruptcy",  any  judgment  shown  to 
have  been  so  discharged.     (Code,  §§  6465-7.) 


JUDICIAL  SALE 

See  Attction  and  Auctioneers;  Ca/veat  Emptor;  Judgment 
Lien;  Special  Com/mdsrioner 

{  1.  Definition 

§  2.  Aooount  of  liens  must  be  taken  before  sale 

{  8.  Injury  as  to  rents  and  profits  before  sale 

§  4.  Judicial  sale  not  within  the  statute  of  frauds 

§  5.  Purchaser  cannot,  before  confirmation,  sell  at  advance  price 

{  6.  When  confirmation  of  sale  refused  for  inadequacy  of  price 

§  7.  When    upset   bid   allowed 

{  8.  Purchaser  compelled  by  rule  to  comply 

§  9.  When  set  aside  after  confirmation 

{  10.  Other  statutory  proTisions 

§  1.  Definitioii. — A  judicial  sale  is  one  made  under  or 
by  authority  of  a  decree  of  court. 

§  2.  Account  of  lieiu  nmst  be  Ukon  before  sale. — ^The 
amounts  and  priorities  of  liens  must  be  taken  before  decreeing 
a  sale  of  land,  and  it  is  error  to  sell  without,  if  the  objection 
is  made  in  the  court  below.  (79  Va.  220,  551;  85  Va.  198; 
86  Va.  67,  754,  760;  90  Va.  762;  92  Va.  383.)  This  account  of 
liens  must  also  embrace  delinquent  taxes.     (Code,  §  6267.) 

§  3.  Inquiry  as  to  rents  and  profits  before  sale. — Before 
decreeing  a  sale,  there  must  first  be  an  inquiry,  also,  as  to 
whether  the  rents  and  profits  will  pay  the  liens  within  five 
years  (Code,  §  6472),  unless  it  be  alleged  and  not  denied  that 
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the  same  would  not  be  sufficient.  (77  Va.  57 ;  78  Va.  406 ;  90 
Va.  762,  766.) 

§  4.    Judicial  sale  not  within  ike  statqle  of  (rands.— A 

judicial  sale  is  binding  on  the  purchaser,  without  any  written 
contract  or  memorandum  signed  by  ^™  or  his  agent,  as  is 
required  under  the  statute  of  frauds  (Code,  §  5561).  (94 
Va.  250.) 

§  5.  Purchaser  cannot,  before  confirmation,  sell  at  ad- 
vance price. — The  court  will  not,  in  such  case,  confirm  the 
sale,  such  practice  tending  to  prevent  property  bringing  the 
beet  price.     (96  Va.  521.) 

§  6.  When  confirmation  of  sale  refused  for  inadequacy 
of  price. — ^This  will  be  done  where  the  inadequacy  is  so  gross 
as  to  amount  to  sacrifice  of  the  property.  (83  Va.  525 ;  84  Va. 
586,  591;  86  Va.  679,  680;  88  Va.  328;  89  Va.  836.) 

§  7.  When  upset  bid  aDowed.^ — ^While  allowing  an  upset 
bid  lies  in  the  sound  legal  discretion  of  the  court  under  all  the 
circumstances,  yet  ordinarily  a  sale  will  be  set  aside  and  the 
biddings  reopened  at  any  time  before  confirmation  upon  the 
offer  of  a  substantial  upset  bid,  say  10  per  cent,  on  small  sums 
or  even  5  per  cent,  on  large  sums.  (83  Va.  525;  84  Va.  586, 
689-91,  597;  85  Va.  299;  96  Va.  603.)  But  biddings  will  not 
be  opened  where  upset  price  is  offered  through  prejudice 
against  the  purchaser.  (32  Grat.  454.)  Usually  one  present 
at  the  sale  and  bidding  or  having  an  opportunity  to  bid,  will 
not  be  allowed  to  put  in  an  upset  bid.     (96  Va.  603.) 

§  8.  Purdiaser  compdBed  by  rule  to  conqjily. — ^A  pur- 
chaser failing  to  comply  with  the  terms  of  the  sale  or  to  com- 
plete his  purchase,  may  be  compelled  to  do  so  by  rule.  (15 
Grat.  288;  2  P  .4  H.  488;  76  Va.  341;  76  Va.  254;  80  Va.  82; 
85  Va.  857-9;  87  Va.  676;  94  Va.  250.)  For  statutory  pro- 
cedure by  rule,  see  Code,  §§  6274-7. 

§  9.  When  sale  set  aside  after  confirmation. — ^A  sale 
will  be  set  aside  after  confirmation  for  fraud,  accident  sur- 
prise, mistake,  or  some  other  special  matter  which  would 
justify  setting  aside  a  private  sale.     (89  Va.  836;  77  Va.  135.) 

By  statute  (§  6306),  the  title  of  the  purchaser,  after  12 
months  from  cozifirmation,  cannot  be  affected  (77  Va.  775;  21 
Grat.  878). 

§  10.    Other   statutory   provbions. — As    to    decrees    of 
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sale,  receivers,  orders  for  executing  deeds,  reservation  for 
infants,  application  of  purchase  money,  etc.,  see  Code,  §§  6266- 
97,  and  Acts  1922,  amending  §  6270. 


JURIES 

(See  ^'Burks'  Pleading  &  Practice"  (new  ed.),  same  title.) 
See  Crirrdnal  Law  and  Procedure;  Trials 

§  1.  In  civil  cases. — For  chapter  as  to,  see  Code,  §§ 
5984-6014,  and  Acts  1918,  p.  466,  amending  §  6007,  and  Acts 
1920,  pp.  3  and  595,  amending  §§  5986-90,  and  Acts  1922, 
amending  §§  5985,  5995. 

§  2.  In  criininal  cases. — ^As  to  felonies,  see  Code  (under 
"Trial  and  Its  Incidents"),  §§  4895-4904,  4927-8,  and  Acts 
1920,  p.  24,  amending  §  4895  (as  to  venire  facias  in  case  of 
felony).  See  also.  Criminal  Law  and  Procedure^  section  13, 
(4),  (e).  As  to  misdemeanors,  see  Code,  §  4927,  which  makes 
(with  a  few  exceptions)  the  chapter  above  as  to  "Juries  in 
Civil  Cases"  applicable  to  misdemeanor  cases.  See,  also. 
Criminal  Law  and  Procedure^  section  13,  (4),  (g). 

The  jury  summoned  in  felony  cases,  may  be  used  for  mis- 
demeanor cases  also.  (Code,  §  4895,  as  amended  by  Acts 
1920,  p.  24.) 


JURORS  (OFFENSES  CONCERNING) 

See  Bribery  and  Obstruction  of  Justice 

§  1.  Officer  summoning  juror  to  act  partially. — Punish- 
ment, fine  not  over  $500  and  forfeiture  of  office,  and  perpetual 
disqualification  to  hold  office.     (Code,  §  4519.) 

§  2.    Any  one  corruptly  procuring  juror  to  be  summoned. 

—Punishment,  fine  not  over  $500.     (Code,  §  4520.) 
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JUSTICE  OF  THE  PEACE 

See  Jttsticea  in  Cities  and  Towns 

In  each  magisterial  district  there  are  elected  three  (more, 
if  the  court  thinks  proper)  justices  of  the  peace,  on  Tuesday 
after  the  first  Monday  in  November,  every  fourth  year  after 
1919,  for  four  years;  and  he  qualifies  by  taking  the  oaths  pre- 
scribed by  law,  no  bond  being  required.  (Code,  §§  127-8.) 
And  it  should  be  observed  that  accepting  or  holding  the  office 
of  clerk  of  a  court,  sheriff,  sergeant,  coroner,  or  constable,  or 
deputy  of  either,  vacates  the  office  of  justice  (Code,  §  3093). 
Provision  is  made,  upon  approval  of  the  board  of  supervisors, 
for  the  appointment  of  a  trial  justice  in  counties  adjoining 
one  or  more  cities  having  a  population  of  100,000  or  more  in 
the  aggregate — ^see  Acts  1922^  p. — . 

The  general  jurisdiction,  powers,  and  duties  of  a  justice, 
will  be  presented  under  the  following  Koman  divisions:  I. 
Warrants  for  Small  Claims;  II.  Attachments;  III.  Unlawful 
Detainer  before  a  Justice;  IV.  Distress  Warrant;  V.  Arrest, 
Conmiitment,  and  Bail;  VI.  Trial  of  Misdemeanors  before  a 
Justice;  VII.  Kecovery  of  Fines  before  a  Justice;  VIII.  Peace 
and  Good  Behavior;  IX.  Search  Warrants;  X.  Costs  before  a 
Justice.  Various  other  duties  are  given  under  the  respective 
headings. 

I.    WARRANTS  FOR  SMALL  CLAIMS 

§    1,    Of  what  a  justice  to  have  jurisdiction 

(1)  'To  specific  persoual  property" 

(2)  "To  any  debt»  fine,  or  other  money" 

(3)     "To  damages  for  breach  of  any  contract" 
(4)     "To  damages  for  injury  to  property,  real  or  personal" 
9  2.    Other  statutory  provisions 
I  3.    Other  matter  as  to  warrants  for  small  claims 

(1)  Form  of  the  warrant 

(2)  Ck)llateral  proceedings  on  warrant  in  detinue 

(3)  Who  may  sue  and  be  sued 

(4)  Within  what  time  warrant  must  be  brought 

(5)  When  and  how  warrant  may  be  served 

(6)  Grounds  for  continuance 

(7)  Witnesses  and  evidence 

(8)  Set-offs  and  other  defenses 

(9)  Warrant  against  several  defendants 

(10)  Judgment  when  instrument  waives  homestead 

(11)  Lien  of  judgment 
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(12)  General  principles  goyeming  motion  for  new  trial 

(a)  After-discoyered   eyidence 

(b)  Accident,  surprise,  or  fraud 

(c)  Mistake  as  to  law 

(d)  Number  of  new  trials 

(e)  When   and  by  whom   new   trial   awarded 

(13)  Appeals 

(14)  Execution 

(a)  Motion  to  quash  an  execution 

(b)  Garnishment  proceedings  on  an  execution 

(c)  What  execution  may  be  leyled  on;  lien  thereof 

(d)  Homestead   exemption 

(e)  Poor  man's  exemption 

(f)  When  and  how  execution  leyied 

(g)  Indemnifying  and  suspending  bonds 

(h)     Safe-keeping  and  sale  of  property  leyied  on 
(i)    Officer's  return  upon  an  execution 
(j)     Officer  fined  for  failure  to  return  execution;  mo- 
tion before  and  judgment  by  justice  against  of- 
ficer and  sureties  for  amount  of  execution 
(k)     Officer  and  sureties  liable  for  money  collected 
after,  as  well  as  before,  return  day  of  execution; 
also  for  moneys  receiyed  for  claims;  when  re- 
ceipt therefor,  eyidence  of  collection 
(1)     Proceeding  before  a  justice  to  try  the  title  to 
property  leyied  on  under  distress  warrant  or  exe- 
^  cution  from  justice;  when  and  how  allowed 

§  4.    Various  forms  under  "Warrants  for  Small  Claims" 

I  1.    Of  what  a  juttioe  to  have  jurisdictioii.— Section 

6015  of  the  Code  says :  "Any  claim  to  specific  personal  prop- 
erty, or  to  any  debt,  fine,  or  other  money,  or  to  damages  for 
breach  of  any  contract,  or  for  any  injury  done  to  property, 
real  and  personal,  which  would  be  recoverable  by  action  at 
law  or  suit  in  equity,  shall,  when  the  claim  is  to  a  fine,  if  the 
amount  of  such  claim  does  not  exceed  $20,  and  in  all  other 
cases,  if  the  claim  do  not  exceed  $300  (exclusive  of  interest) , 
be  cognizable  by  a  justice,  even  though  the  claim  be  for  or 
against  the  city,  town,  or  county  in  which  such  justice  resides. 
Justices  shall  also  have  jurisdiction  of  actions  of  unlawful 
entry  or  detainer  in  cases  provided  by  section  5445''  (see 
div.  III.,  below). 

The  class  of  civil  injuries  embraced  by  this  our  present 
statute  are  indeed  numerous,  embracing  any  claim,  legal  or 
equitable : 

(1)     "r<?  specific  personal  property. ^^ — This  embraces  all 
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kinds  of  personal  property  that  are  suspectible  of  identifica- 
tion, whether  horses,  furniture,  watches,  rings,  bonds,  pieces  of 
coin,  or  the  like. 

(2)  '^To  any  debty  fine^  or  other  money. ^'^ — ^Debt  or  other 
money  covers  cases  where  money  is  due  by  certain  agreement, 
expressed  or  implied,  whereby  the  amount  to  be  paid  is  cer- 
tain, or,  at  least,  ascertainable  from  facts  at  hand — ^i.  e.,  in 
cases  of  a  bond,  promissory  note,  lease,  goods  sold,  work  done, 
money  paid,  laid  out  and  expended,  lent  and  advanced,  or  had 
and  received,  to  another's  use,  or  a  promise  to  pay  a  named 
sum  in  chattels,  as  $300  in  wheat,  and  default  is  made,  and 
the  like  instances. 

Where  the  proceeding  is  for  a  debt  due  by  a  penal  bond, 
the  principal  sum  due  (Code,  §  6374),  and  not  the  penalty,  is 
the  amount  in  controversy,  though  otherwise  at  common  law. 

When  the  original  amount  exclusive  of  the  interest  ex- 
ceeds $300,  and  has  been  reduced  by  payments  or  by  set-offs — 
i.  e.,  counter  demands  in  the  nature  of  debts,  on  the  part  of 
the  defendant — a  justice  has  jurisdiction. 

It  is  now  settled  law  that  when  the  entire  claim  exceeds 
$300,  and  has  been  divided  into  several  parts,  each  not  exceed- 
ing $300,  and  separate  securities  are  taken  therefor,  and  all 
are  due,  a  justice  has  no  jurisdiction,  for  the  courts  of  record 
cannot  thus  be  deprived  of  their  jurisdiction,  nor  the  defend- 
ant of  his  right  to  trial  by  jury,  And  a  writ  of  prohibition  will 
be  awarded  by  the  circuit  court  in  order  to  prevent  the  usur- 
pation. So,  also,  the  writ  will  be  awarded,  if  a  justice  in  any 
case  usurp  an  illegal  jurisdiction,  as  by  taking  cognizance  of 
controversy  involving  the  title  to  a  freehold,  or  by  otherwise 
transcending  his  lawful  cognizance. 

It  is  probably  likewise  inadmissible  to  enter  a  fictitious 
credit  in  order  to  reduce  the  amount  to  $100  or  less,  being 
in  jrcmdem,  in  legi%^ — depriving  the  courts  of  record  of  their 
lawful  jurisdiction  and  the  defendant  of  his  right  to  a  trial 
by  a  jury ;  but  a  person  may,  unquestionably,  warrant  for  such 
damages,  not  exceeding  $300,  as  he  may  choose  to  claim,  the 
above  principles  not  applying  hereto.  (1  Va.  Cas.  131,  158; 
2  Va.  Cas;  95,  255;  77  Va.  225;  12  Grat.  17;  15  Grat.  528;  16 
Grat.  220;  20  Grat  10,  23;  29  Grat.  706-7;  713;  H's  G.  &  M. 
pp.  748-9.) 
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The  justice  should  note  that  the  law  (Code,  §  6561)  pro- 
hibits the  bringing  of  a  warrant  in  certain  cases,  unless  the 
promise,  contract,  agreement,  or  some  memorandum  thereof 
be  in  writing  and  signed  by  the  party  to  be  changed  thereby 
or  his  agent,  thus : 

(1)  To  charge  any  person  upon  a  promise  made,  after 
full  age,  to  pay  a  debt  contracted  during  infancy,  or  upon 
ratification,  after  full  age,  of  a  promise  or  simple  contract 
made  during  infancy; 

(2)  To  charge  a  personal  representative  upon  a  promise 
to  answer  any  debt  or  damages  out  of  his  estate; 

(3)  To  charge  any  person  upon  a  promise  to  answer  for 
the  debt,  default,  or  misdoings  of  another; 

(4)  Upon  any  agreement  made  upon  consideration  of 
marriage; 

(5)  Upon  any  contract  for  the  sale  of  real  estate  or  for 
the  lease  thereof  for  more  than  a  year ;  or, 

(6)  Upon  any  agreement  that  is  not  to  be  performed 
within  a  year. 

A  fine  is  any  pecuniary  forfeiture,  penalty,  or  amercement, 
imposed  as  the  punishment  for  the  violation  of  some  law. 
(Code,  §  2577.) 

(3)  ^''To  damages  for  breach  of  any  contracV^ — ^A  con- 
tract is  defined  to  be  a  mutual  agreement  between  two  or 
more  competent  parties  for  valuable  consideration  touching 
a  lawful  subject-matter.    Thus: 

(1)  There  must  be  mutual  assent,  the  parties  agreeing 
to  the  same  thing  at  the  same  time. 

(2)  There  must  be  competent  parties.  All  persons  are 
competent  to  contract,'  with  few  exceptions  Thus,  infants 
and  persons  non  compos  mentis^  whether  from  idiocy,  lun- 
acy, or  drunkenness,  cannot,  in  general,  make  a  valid  con- 
tract. The  contract  of  persons  under  duress,  by  violence  or 
threat,  are  likewise  void;  so,  also,  of  persons  wanting  in  com- 
petent ownership  of  the  subject-matter  of  the  contract.  Mar- 
ried women  are  now  empowered  to  contract,  as  if  single  (Code, 
§  5134). 

(3)  There  must  be  a  legal  subject-matter. 

(4)  There  must  be  valuable  consideration,  which  the 
law  defines  to  be  a  benefit  to  the  party  promising  or  to  a 
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third  person  at  his  request,  or  an  inconvenience,  loss  or  injury, 
or  the  risk  of  it,  to  the  other  party ;  and  the  amount  thereof, 
so  it  is  appreciable,  is  immaterial,  save  only  that,  if  grossly 
inadequate,  it  may  tend  to  prove  a  fraud. 

Damages  for  breach  of  a  contract  in  writing,  under  seal 
or  not,  are  less  difficult  for  the  justice  to  ascertain  than  in 
cases  where  the  contract  is  not  in  writing  and  must  be  proved, 
or  where  the  damages  are  claimed  on  an  implied  contract, 
arising  from  reason  and  construction  of  law — e.  g.,  to  pay  for 
goods  sold,  work  done,  and  the  like,  when  there  is  no  express 
promise.  But  where  there  is  some  sufficient  reason  for  ser- 
vice, other  than  the  expectation  of  wages — e.  g.,  when  rendered 
for  a  near  relative,  to  whom  it  is  due  as  a  debt  of  affection,  or 
in  anticipation  of  a  legacy,  or  the  like — a  promise  tc  pay 
will  not  be  implied  from  the  mere  voluntary  acceptance  of  the 
service.    See,  also,  Contracts, 

(4)  ^^To  damages  for  injury  to  property^  real  or  per- 
sondl?'^ — Injuries  to  personal  property  may  be  inflicted  in 
various  ways,  as  by  shooting  one's  dog,  killing  his  cattle,  or 
in  anywise  making  his  property  less  valuable.  These  injuries 
may  result  directly  or  indirectly  from  the  force  applied  by 
the  wrong-doer,  and  in  either  case  the  party  aggrieved  may 
recover  damages  equal  to  the  loss  thereby  sustained.  And  it 
is  not  material  whether  the  injury  be  inflicted  by  the  defend- 
ant himself,  or  by  his  servant  under  his  direction,  either  being 
responsible.  And  if  a  man  keeps  a  dog  or  other  brute  animal, 
used  to  do  mischief,  as  by  worrying  sheep  or  the  like,  the 
owner  must  answer  for  the  consequences,  if  he  knows  of  such 
evil  habit.  Also,  if  a  man  sets  traps  on  his  own  grounds,  but 
baited  with  such  strong-scented  articles  as  to  allure  the  neigh- 
boring dogs,  the  owner  of  a  dog  injured  thereby  may  warrant 
therefor.  For  when  a  railroad  company  is  liable  for  injuries 
to  property  on  its  track,  see  RaUroads  and  RaUroad  Com- 
panies, 

Injury  to  real  property  may  be  inflicted  in  a  number  of 
ways;  (1)  By  trespassing  on  another's  land  without  lawful 
authority,  and  doing  some  damage  thereto,  however  little,  as, 
the  mere  treading  down  the  grass,  and  it  matters  not  whether 
the  defendant  himself  did  it,  or  his  servant  by  his  direc- 
tion, or  his  cattle;  (2)  by  a  nuisance,  every  day  and  every 
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hour  of  continuance  whereof  constituting  a  new  cause  of 
action;  (3)  by  comxnitting  waste  thereon,  which  may  be 
merely  permissive  or  negligent,  as  suffering  a  house  to 
fall  or  to  be  injured  for  want  of  repairs  and  the  like,  or 
voluntary,  as  pulling  down,  altering,  or  injuring  another's 
bouse,  cutting  his  timber,  changing  the  course  of  his  husban- 
dry, opening  mines,  removing  things  fixed  to  the  freehold, 
selling  or  removing  manure,  and  the  like;  or  (4)  by  disturb- 
ance, in  respect  to  one's  ferry,  toll  bridge,  turnpike,  mill,  pri- 
vate right  of  way,  lease  of  lands,  or  the  like.  Many  of  these 
acts  are  also  made  criminal — see  Trespass;  Nuisance.  By 
statute  (Code,  §  5785)  any  person  injured  by  the  violation  of 
a  statute  may,  unless  otherwise  expressly  provided,  recover 
damages  therefor,  even  though  the  statute  prescribes  a  penalty 
or  forfeiture;  and  both  damages  and  penalty  may  be  recovered 
in  the  same  warrant  or  action,  if  the  same  person  is  entitled 
to  both. 

§  2.    Other  statatory  provisioiu. — 

(1)  Procedure  when  plaintiff  swears  to  Ms  claim. — By 
section  6016  of  the  Code :  ^^If  the  warrant  be  upon  an  account 
or  contract  express  or  implied  for  the  payment  of  money,  affi- 
davits may  be  made  and  like  proceedings  had  as  is  provided 
by  section  6133,  in  an  action  of  assumpsit." 

(2)  HcTnoval  to  court. — ^By  section  6017 :  "In  every  case 
cognizable  by  a  justice  where  the  amount  or  thing  in  con- 
troversy exceeds  the  sum  or  value  of  $50,  the  justice  shall,  at 
any  time  before  trial,  upon  the  application  of  the  defendant, 
and  upon  the  payment  by  him  of  the  costs  accrued  and  writ 
tax,  remove  the  case,  and  all  the  papers  thereof,  to  the  circuit 
court  of  the  coimty  or  to  the  corporation  court  of  the  city 
wherein  the  warrant  has  been  brought  and  transmit  to  the 
clerk  the  writ  tax  received  by  him,  and  the  clerk  of  the  said 
court  shall  forthwith  docket  the  case.  On  the  trial  of  the  case 
the  proceedings  shall  conform  to  proceedings  under  section 
6046"  (see  Motions  for  Money) . 

(3)  Trial  in  court;  defective  or  irregiUar  warrants. — 
By  section  6018:  "Appeals  under  section  6027  from  justices 
and  warrants  removed  under  the  preceding  section  shall  be 
tried  according  to  the  principles  of  law  and  equity,  and  where 
the  same  conflict  the  principles  of  equity  shall  prevail.    No 
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warrant  shall  be  dismissed  by  reason  of  the  mere  defects,  ir- 
regularities, or  omissions  in  the  proceedings  before  the  justice, 
or  in  respect  to  the  form  of  the  warrant,  where  the  same  may 
be  corrected  by  a  proper  order  of  the  court;  but  the  court  to 
which  the  appeal  is  taken,  or  the  warrant  removed,  shall  retain 
the  same,  with  full  power  to  direct  all  necessary  amendments, 
to  enter  such  orders  and  direct  such  proceedings  as  will  tend 
to  correct  the  defects,  irregularities,  and  omissions  aforesaid, 
to  promote  substantial  justice  to  all  parties,  and  to  bring 
about  a  trial  of  the  merits  of  the  controversy.  This  statute 
shall  be  liberally  construed,  to  the  end  that  justice  be  not 
delayed  or  denied  by  reason  of  errors  in  the  warrant  or  in  the 
form  of  the  proceedings;  and  the  court  may  make  such  pro- 
vision as  to  costs  and  continuances  as  may  be  just.'' 

(4)  In  what  cases  justices  of  the  peace  sfudl  not  have 
jurisdiction  in  a  suit  or  warrant. — By  section  6019 :  "If  a  jus- 
tice of  the  peace  be  a  party  to  a  suit  or  warrant,  or  be  inter- 
ested in  the  result  thereof,  otherwise  than  as  a  resident  or  tax- 
payer of  the  district  or  county,  or  be  related  to  either  of  the 
parties  as  grandfather,  father,  father-in-law,  son,  son-in-law, 
brother,  brother-in-law,  nephew,  uncle,  first  cousin,  guardian, 
or  ward,  or  be  a  material  witness  for  either  party,  or  who  has 
such  claim  in  his  hands  for  collection  for  compensation,  he 
shall  not  take  cognizance  thereof,  unless  all  parties  to  the 
suit  consent  thereto  in  writing.  To  any  judgment  entered  by 
a  justice  in  such  case,  without  such  consent,  an  appeal  may  be 
taken  regardless  of  amount  in  controversy  as  other  appeals 
are  taken,  and  such  judgment  shall  be  annulled  and  set  aside; 
but  unless  an  appeal  is  thus  taken  the  judgment  shall  be  valid 
and  binding.  But  when  a  justice  is  under  such  disabilities, 
any  other  justice  in  the  same  district  may  exercise  jurisdiction 
in  the  case,  or  if  there  be  no  other  disinterested  justice  in  the 
same  district,  then  any  other  justice  in  the  same  county  may 
exercise  jurisdiction,  if  there  be  no  other  objection.  Nothing 
in  this  section  shall  be  construed  as  permitting  or  authorizing 
justices  of  the  peace  to  receive  claims  or  evidences  of  debt  for 
collection." 

(6)  How  warroint  issued^  directed^  and  returnable;  where 
executed;  how  served  on  corporation. — By  section  6020:  "A 
justice,  when  applied  to  by  any  person,  shall  issue  a  warrant 
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directed  to  a  constable  or  the  sheriff  or  sergeant  of  the  county 
or  corporation  wherein  the  defendant  resides,  together  with 
a  copy  thereof,  requiring  him  to  summon  the  person  against 
whom  the  claim  is  to  appear  before  him  or  some  other  justice 
on  a  certain  day,  not  exceeding  thirty  days  from  the  date 
thereof,  to  answer  such  claim.  It  shall  be  made  returnable 
to  some  place  within  the  magisterial  district  in  which  the  de- 
fendant, or,  if  there  be  more  than  one,  either  defendant  resides, 
unless  the  justice,  for  good  cause,  direct  it  to  be  returned  to 
some  other  place  within  his  county  or  corporation.  If  a  pub- 
lic service  corporation  be  defendant,  the  warrant  may  be  issued 
and  tried  in  the  county  or  corporation  in  which  the  cause  of 
action  or  any  part  thereof  arose.  The  warrant  may  be  ex- 
ecuted in  any  part  of  the  county  or  corporation.  The  warrant 
shall  be  served  as  provided  for  in  section  6041  and  6063-4," — 
see  Notice  and  Corporations^  section  12,  (2). 

(6)  How  witnesses  summoned  and  com^pelled  to  attend, 
— By  section  6021 :  "Subpoenas  for  witnesses  may  be  issued  by 
a  justice  directed  to  a  constable,  sheriff,  or  sergeant  of  any 
county  or  corporation.  Any  person  summoned  to  attend  as 
a  witness  before  a  justice  who  shall  fail  so  to  attend  shall,  un- 
less he  show  a  reasonable  excuse  therefor  within  ten  days  after 
being  summoned  to  state  such  excuse,  be  fined  by  the  justice 
before  whom  the  failure  occurred  a  sum  not  exceeding  $5  for 
the  use  of  the  party  on  whose  behalf  he  was  summoned." 

(7)  How  and  when  warrant  tried  and  judgment  given; 
when  justice  shaR  associate  with  himself  other  justices. — By 
section  6022 :  "The  justice  shall  try  such  warrant  according  to 
the  principles  of  law  and  equity,  and  give  judgment  for  the 
sum  due  to  either  party,  with  interest,  or  for  the  property  to 
which  the  plantiff  is  entitled  (or  its  value),  with  damages. 
Costs  shall  be  awarded  or  refused  to  either  party  on  like  prin- 
ciples. In  the  trial  of  all  warrants,  both  civil  and  criminal, 
upon  application  of  the  defendant,  at  any  time  before  trial, 
to  the  justice  of  the  peace,  who  issued  said  warrant  and  before 
whom  it  is  returnable,  such  justice  shall  associate  with  himself 
two  other  justices  of  the  peace  of  the  county,  who  shall  try 
said  warrant,  and  in  case  of  disagreement  in  opinion,  the 
opinion  of  the  majority  shall  prevail;  but  no  such  trial  of 
any  civil  warrant  shall  be  had  within  five  days  after  the  ser- 
vice of  the  warrant,  except  with  the  consent  of  the  parties." 
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(8)  Judgm^rU  to  he  endorsed  on  papers. — By  section 
6023 :  "The  justice  rendering  any  such  judgment  shall  endorse 
on  the  face  of  the  writing,  account,  or  other  paper,  on  which 
the  warrant  issued,  or  on  any  writing,  account,  or  other  paper, 
allowed  as  a  set  off,  the  date  and  amount  of  the  judgment  and 
costs,  and  affix  his  name  thereto." 

(9)  JusticePs  record  hook;  what  to  he  entered  therein; 
when  delivered  to  clerk. — By  section  6024 :  "He  shall  also,  in 
a  book  kept  for  the  purpose,  enter  the  date  of  the  judgment, 
the  name  of  the  person  for,  and  of  the  person  against,  whom 
it  is,  and  its  amount;  also  the  date  of  any  execution  issued 
thereon,  and  to  whom  delivered.  If  he  fail  to  do  so,  he  shall 
forfeit  $20.  The  cost  of  said  book  shall  be  chargeable  on  the 
county  or  corporation.  When  the  said  book  is  completed,  or 
in  case  of  a  vacancy  in  his  office  by  death,  resignation,  removal, 
or  otherwise,  it  shall  be  delivered  to  the  clerk  of  the  circuit 
court  of  his  county  or  the  corporation  court  of  his  city  by  the 
justice,  if  alive,  and  by  his  personal  representative,  if  he  be 
dead,  to  be  kept  by  said  clerk  among  the  records  of  his  office, 
if  it  be  completed,  but  otherwise  to  be  delivered  to  his  succes- 
sor in  office." 

(10)  Justice  to  deliver  abstract  of  judgm^ent. — By  sec- 
tion 6025 :  "The  justice  rendering  any  such  judgment  shall  cer- 
tify and  deliver  an  abstract  thereof  at  any  time  during  his 
continuance  in  office  to  any  person  interested  therein  who  may 
desire  to  have  the  same  docketed;  but  if  the  justice  rendering 
said  judgment  be  absent  from  his  county  or  corporation  or 
his  office  be  vacant  such  abstract  of  judgment  may  be  made 
and  certified  by  his  successor  in  office  or  any  other  justice  of 
the  county  or  corporation." 

(11)  When  and  hy  whom  new  trial  awarded, — By  sec- 
tion 6026:  "After  thirty  days  from  any  such  judgment,  no 
new  trial  shall  be  granted  in  the  case,  nor  shall  it  be  granted 
within  the  thirty  days  unless  the  opposite  party  be  present 
at  the  time  of  the  application,  or  unless  after  five  days'  notice 
to  him  (if  in  the  county  or  corporation)  of  the  time  and 
place  of  the  application  for  such  new  trial.  The  justice,  who 
rendered  the  judgment,  shall  alone  have  power  to  grant  such 
new  trial,  while  he  i^  in  office;  if  he  die,  resign,  be  absent  from 
the  county,  or  be  removed,  it  may  be  granted  by  another  jus- 
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tice.  If  the  warrant  be  tried  by  three  justices  under  section 
6022,  a  new  trial  may  be  granted  by  any  two  of  them  while 
in  office." 

(12)  How  appeal  allowed  or  execution  stayed. — By  sec- 
tion 6027:  ^If  the  judgment  be  for  a  sum  exceeding  $10  the 
justice  may  stay  execution  on  it  sixty  days  from  its  date  on 
such  security  being  given  for  its  payment  as  he  may  deem 
sufficient.  From  any  such  judgment  the  justice  rendering  it 
may,  within  ten  days,  on  such  security  being  given  as  he  ap- 
proves for  the  payment  of  such  judgment  as  may  be  rendered 
on  appeal  by  the  appellate  court  against  the  defendant 
and  all  costs  and  damages,  allow  an  appeal  where  the  case  in- 
volves the  constitutionality  or  validity  of  a  statute  of  this  State 
or  of  an  ordinance  or  by-law  of  a  corporation,  or  where  the 
matter  in  controversy  exclusive  of  interest  is  of  greater 
amiount  or  value  than  $10.  Where  the  appeal  is  by  a  party 
against  whom  there  is  no  recovery  except  for  costs  the  security 
shall  be  for  such  costs  and  damages  as  may  be  awarded  against 
him  on  the  appeal  if  the  judgment  of  the  justice  be  affirmed. 
The  verbal  acknowledgment  of  any  surety  taken  under 
this  section  shall  be  sufficient,  and  the  endorsement  by  the 
justice  of  the  name  of  the  surety  upon  the  warrant  on  which 
the  judgment  is  rendered  shall  be  conclusive  evidence  of 
such  acknowledgment.  The  court  in  which  the  appeal  is 
cognizable  may  be  on  motion  for  good  cause  shown  require  the 
appellant  to  give  new  or  additional  security,  reasonable  notice 
of  such  motion  having  been  given  to  said  appellant,  and  if 
he  fail  to  give  such  security  the  appeal  shall  be  dismissed  with 
costs,  and  the  court  shall  award  execution  on  the  judgment 
rendered  by  the  justice,  with  costs  against  the  appellant  and 
his  surety." 

(18)  WJien  and  hy  whom  writ  tax  to  he  paid  in  cases 
appealed  from  justices  of  the  peace  or  civU  justices. — By 
section  6028 :  "When  an  appeal  is  taken  from  the  judgment  of 
a  justice  of  the  peace  or  a  civil  justice  the  party  taking  such 
appeal  shall,  within  thirty  days  from  the  date  of  such  appeal, 
pay  to  the  clerk  of  the  court  to  which  such  appeal  has  been 
taken  the  amount  of  the  writ  tax  as  fixed  by  law,  and  in  event 
of  his  failure  to  do  so,  the  appeal  shall  stand  dismissed,  and 
the  judgment  of  the     justice  of  the  peace  or  civil  justice 
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affirmed,  and  the  original  papers  shall  be  returned  to  the 
said  justice  or  civil  justice,  who  shall  enter  judgment  against 
any  surety  given  at  the  time  of  appeal  as  a  matter  of  course.^' 

(14)  When  and  how  execution  issued. — By  section  6029: 
^The  justice  rendering  any  judgment  may  issue  a  writ  of 
fieri  facias  thereon  immediately,  if  there  be  not  a  new  trial 
granted,  nor  an  appeal  allowed,  nor  a  stay  of  execution;  and 
where  there  is  such  stay  of  execution,  if  the  judgment  be  not 
paid  within  the  sixty  days,  a  writ  of  fieri  facias  shall  there- 
upon be  issued  by  a  justice  against  the  party  and  his  surety 
jointly,  on  which  no  security  shall  be  taken.  When  the  judg- 
ment is  for  personal  property,  the  plaintiff  may,  at  his  option, 
have  a  writ  of  possession  for  the  recovery  of  the  specific 
property  and  a  writ  of  fieri  facias  for  the  damages  and  costs; 
and,  if  the  writ  of  possession  prove  ineffectual,  a  writ  of  fieri 
facias  for  the  alternative  value ;  said  writ  of  possession  to  be 
directed  to,  executed,  and  returned  by  the  same  officer  who 
would  execute  the  writ  of  fieri  fadasP 

(16)  How  directed  and  returnable/  how  renewed. — ^By 
section  6030:  "A  writ  of  fieri  facias  issued  by  a  justice  may 
be  directed  to  any  constable,  and  be  executed  by  him  in  any 
part  of  his  county  or  corporation,  or  may  be  directed  to  the 
sheriff  or  sergeant  of  any  county  or  corporation,  but  in  any 
case  shall  be  returnable  in  sixty  days.  If  not  wholly  satisfied, 
it  may,  within  one  year  from  the  date  of  the  judgment,  be  re- 
turned to  and  renewed  by  a  justice,  notwithstanding  the  pro- 
visions of  chapter  112  [as  to  sheriffs,  sergeants,  constables, 
etc.].  But  every  execution  issued  by  a  justice  which  is  not  so 
returned  and  renewed  shall  be  returned  by  the  officer  to  the 
cleric's  office  of  the  circuit  court  of  the  county  or  corporation 
court  of  the  city  in  which  the  execution  issued.  The  said 
justice  shall  also  return  to  the  said  office  an  abstract  of  the 
judgment  in  each  case  tried  by  him,  together  with  all  of  the 
papers  in  the  case.  For  docketing  and  filing  such  executions, 
and  for  filing  such  abstracts  of  judgment  with  the  accompany- 
ing papers,  the  clerk's  fees,  to  be  paid  by  the  plaintiff  and  em- 
braced in  the  judgment  for  costs  in  each  case,  shall  be  collected 
by  such  constable,  sheriff,  or  sergeant  when  collecting  his  own 
fees,  and  paid  over  to  the  clerk  at  the  time  of  returning  such 
papers  to  the  clerk's  office  as  hereinbefore  provided." 
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(16).  Clerk  to  docket  and  index  executions;  his  fee;  how 
further  executions  issued  and  directed. — By  section  6031 :  "The 
clerk  shall  docket  all  executions  returned  by  the  officer  and 
index  the  same  in  the  name  of  both  plaintiff  and  defendant, 
and  file  them  alphabetically,  in  a  separate  bundle  for  each 
year,  for  which  services  the  clerk  shall  be  entitled  to  a  fee, 
to  be  paid  by  the  plaintiff  in  each  case,  of  twenty  cents.  Such 
further  executions  may  be  issued  for  the  recovery  of  the 
amount  due  on  any  execution  so  returned,  as  if  the  judgment 
on  which  it  issued  had  been  rendered  in  court.  The  same  may, 
at  the  option  of  the  plaintiff,  be  directed  to  and  executed 
either  by  a  constable,  or  by  a  sheriff  or  sergeant ;  and  the  same 
proceedings  shall  be  had  upon  executions  issued  under  this 
section  as  upon  executions  issued  upon  judgments  of  courts." 

(17)  In  proceedings  against  officer  for  failure  to  pay 
over  money^  etc.;  what  to  be  evidence;  duty  of  justice. — 
By  section  6032:  "A  copy  from  the  entry  in  the  justice's  book 
of  the  date  of  any  execution  issued  by  him,  and  to  whom  de- 
livered, shall  be  evidence  in  any  proceeding  against  the  officer 
to  whom  it  is  entered  as  delivered,  for  failing  to  make  due 
return  thereof,  or  for  failing  to  pay  over  money  received 
thereon.  If  a  justice,  upon  being  applied  to  for  a  copy  of 
any  entry,  refuse  it,  and  afterwards,  upon  being  summoned 
to  produce  the  book  in  which  such  entry  is  or  ought  to  have 
been  made,  fail  to  produce  such  entry,  he  shall  forfeit  $20  to 
the  person  on  whose  behalf  he  is  summoned." 

(18)  Officer  fined  for  failure  to  return  execution;  motion 
before^  and  judgm^rU  hy  justice  against  officer  and  sureties  for 
amount  of  execution. — See  section  3,  (j),  below. 

(19)  Officer  and  sureties  liable  for  money  collected  after ^ 
as  well  as  before^  return  day  of  execution;  also  for  m/meys 
received  for  claims;  when  receipt  therefor  evidence  of  coUec- 
tion. — See  section  3,  (k),  below. 

(20)  Proceedings  before  a  justice  to  try  the  title  to  prop- 
erty levied  on  under  distress  warrant  or  execution  from,  jus- 
tice; when  and  how  allowed. — See  section  3,  (1),  below. 

(21)  Duty  of  justice  and  clerk  when  appeal  allowed. — 
By  section  6036 :  "The  justice  from  whose  judgment  an  appeal 
is  allowed  shall  immediately  deliver  to  the  clerk  of  the  court 
which  has  the  cognizance  of  the  appeal  the  original  warrants 
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with  the  judgments  and  the  name  of  the  surety  endorsed 
thereon,  together  with  all  the  exhibits  before  him  shown  at 
the  trial,  and  the  clerk  shall  forthwith  docket  the  same,  and 
the  justice  granting  the  appeal  shall  not  nor  shall  the  appel- 
lant without  the  leave  of  court  after  due  notice  to  the  appellee 
withdraw  said  papers  from  the  clerk's  office." 

(22)  Where  appeal  cogrdzahle. — By  section  6037: 
"When  an  appeal  is  allowed  from  any  order  or  judgment  of 
a  justice,  it  shall  be  cognizable  by  the  circuit  court  of  the 
county  or  the  corporation  court  of  the  city  in  which  the  order 
was  made  or  judgment  rendered,  except  when  the  order  is 
made  or  judgment  rendered  in  a  city,  in  a  case  involving  the 
constitutionality  or  validity  of  an  ordinance  or  by-law  of  said 
city,  in  which  case  it  shall  be  cognizable  by  the  circuit  court 
having  jurisdiction  over  said  city." 

(23)  How  tried;  jvdgment. — By  section  6038:  "Every 
such  appeal  shall  be  tried  by  the  court  in  a  summary  way, 
without  pleadings  in  writing,  or,  if  the  amount  in  controversy 
exceed  $20  dollars,  by  a  jury,  if  either  party  requires  it.  All 
legal  evidence  produced  by  either  party  shall  be  heard, 
whether  the  same  was  produced  or  not  before  the  justice  from 
whose  decision  the  appeal  is  taken,  and  the  case  shall  be 
determined  according  to  the  principles  of  law  and  equity. 
If  judgment  be  recovered  by  the  appellee,  execution  shall 
issue  against  the  principal  and  his  surety,  jointly  or  separate- 
ly, for  the  amount  of  such  judgment,  including  interest  and 
costs,  with  damages  en  the  aggregate  at  the  rate  of  ten  per 
centum,  per  annum,  from  the  date  of  that  judgment  until  pay- 
ment, and  for  costs  of  the  appeal;  and  the  execution  shall 
be  endorsed :  'No  security  is  to  be  taken.'  If  the  decision  be  re- 
versed, the  party  substantially  prevailing  shall  recover  his 
costs;  and  such  order  or  judgment  shall  be  made  or  given  as 
ought  to  have  been  made  or  given  by  the  justice.  Where  the 
appeal  is  from  an  order  or  judgment,  under  section  6035,  the 
court  shall  give  such  judgment  respecting  the  property,  the 
expense  of  keeping  it,  and  any  injury  done  to  it,  as  may  be 
equitable  among  the  parties." 

(24)  Notice  to  try  appeal;  preference  over  other  cases* — 
By  section  6039:  "Either  party  to  an  appeal  may  give  ten 
days'  notice  to  the  other  party  that  a  motion  will  be  made  to 
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try  the  appeal,  and  the  court  shall,  on  the  day  named  in  the 
notice,  if  the  business  of  the  court  will  pemtit,  try  the 
appeal,  without  regard  to  its  place  on  the  docket,  unless  good 
cause  be  shown  by  the  adverse  party  for  a  continuance,  and, 
if  so  continued,  shall  try  it  as  soon  as  may  be  thereafter.'' 

(26)  To  give  circuit  courts  jurisdiction  of  scire  facias 
or  action  to  revive  judgments  of  justices  of  the  peace. — ^By 
section  6040:  "Upon  a  judgment  rendered  by  a  justice,  a  scire 
facias  or  action  may  be  brought,  within  the  time  prescribed 
by  sections  6477  and  6478,  in  the  circuit  court  of  the  county 
in  which  the  judgment  was  rendered,  whenever  there  is  an 
abstract  of  such  judgment  entered  on  the  lien  docket  in  the 
cleric's  office  of  said  court,  or  in  the  clerk's  office  of  the  former 
county  court  of  said  county,  or  where  a  fieri  facias  issued 
upon  such  judgment  has  been  returned  to  either  of  such  clerk's 
offices,  and  entered  on  the  execution  book." 

§  3.    Other  mattari  as  to  warrants  for  small  Haims* — 

(1)  Form  of  the  warrant. — ^The  practice  of  more  than 
two  centuries  leads  us  to  presume  that  the  legislature  never 
intended  to  perplex  the  justice  with  the  nice  distinctions  be- 
tween the  various  forms  of  actions,  as  debt,  detinue,  trover, 
assumpsit,  covenant,  trespass,  and  trespass  on  the  case.  The 
warrant  should  issue  as  near  as  may  be  in  the  language  of  the 
statute,  summoning  him  to  answer  a  claim  to  specific  personal 
property,  money,  or  damages,  as  the  case  may  be,  describing 
the  claim  with  sufficient  certainty  to  notify  the  defendant  of  its 
true  character;  and  all  mere  technical  distinctions  should  be 
discouraged,  if  not  entirely  disregarded.  A  claim  '^o  specific 
personal  property"  is  asserted  by  a  warrant  in  detinue  or  in 
trover ;  a  claim  "to  any  debt,  fine,  or  other  money,"  by  a  war- 
rant in  debt;  and  claim  to  "damages  for  breach  of  any  con- 
tract, or  for  any  injury  done  to  property,  real  or  personal," 
by  a  warrant  in  damages. 

At  common  law  the  plaintiff  in  detinue  recovers  the 
specific  chattel,  if  to  be  had,  or  if  not,  its  alternative  value  at 
the  time  of  the  verdict,  and  damages  in  either  case;  while  in 
trover  and  conversion,  he  recovers  the  value  of  the  chattel  at 
the  time  of  the  conversion.  So  that,  if  the  thing  possesses  a 
special  value — ^a  pretium  afectionis — or  is  likely  to  appreciate 
in  value,  detinue  were  the  better  remedy,  while  if  it  has  no 
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specific  or  peculiar  value,  nor  is  likely  to  appreciate  in  value, 
and  especially  if  it  is  likely  to  depreciate  in  value,  and  most 
especially  if  it  is  perishable,  trover  and  conversion  should  be 
used. 

But  by  statute  in  Virginia,  (§  6022),  the  justice,  whether 
in  detinue  or  trover,  must  render  judgment  according  to  the 
principles  of  law  and  equity,  and  "for  the  property  to  which 
the  plaintiff  is  entitled  (or  its  value)  with  damages." 

To  sustain  a  warrant  in  detinue,  the  plaintiff  must  have 
an  absolute  or  special  property  in  what  he  seeks  to  recover, 
and  a  right  to  the  immediate  possession  of  it  at  the  time  the 
warrant  was  brought,  and  the  defendant  must  have  had  pos- 
session of  the  chattel  some  time  anterior  thereto,  and  it  mat- 
ters nothing  that  he  has  it  not  at  the  bringing  of  a  warrant,  or 
has  improperly  parted  with  it  prior  or  subsequently  thereto. 

To  support  a  warrant  in  trover,  the  plaintiff  must  have 
had,  at  the  time  of  the  conversion,  an  absolute  or  general 
property  in  the  chattel  and  also  the  actual  possession  or  the 
right  to  the  immediate  possession  of  it.  The  conversion  may 
be  by  wrongfully  taking  or  detaining  the  chattel  or  by  illegally 
using  or  misusing  it  or  assuming  ownership  over  it. 

(2)  Collateral  proceedings  on  warrant  in  detinue, — ^By 
sections  6797-8  of  the  Code,  it  is  provided,  in  the  case  of  a 
warrant  in  detinue  before  a  justice,  that  if  it  appear  by  proper 
affidavit  that  the  defendant  is  insolvent,  and  that  the  property 
sued  for  will  be  sold,  removed,  secreted,  or  otherwise  disposed 
of,  so  as  not  to  be  forthcoming  to  answer  the  final  judgment, 
or  will  be  materially  injured  by  neglect,  abuse,  or  otherwise, 
if  left  in  the  defendant's  possession,  the  justice  shall,  upon 
proper  bond  being  given,  issue  an  order  or  process  command- 
ing the  officer  to  seize  the  property  and  deliver  the  same  to 
the  plaintiff.  But  the  defendant  may  relevy  or  retake  it  by 
means  of  a  bond  conditioned  to  pay  all  damages  by  reason  of 
the  return  of  the  property  to  him,  and  also  to  have  it  forth- 
coming to  answer  the  judgment  of  the  justice;  unless  the 
property  be  perishable  or  expensive  to  keep,  when  it  may  be 
sold  by  order  of  the  justice.  For  particulars,  see  the  statute, 
and  §§  5799-5804. 

(3 )  Who  may  sue  and  be  sued.— By  the  statute  ( §  6016 ) , 
a  jui^ice  has  equi<^  ^*  well  as  common  law  jurisdiction,  so 
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that  claims  ex  contractu  (arising  from  contract)  or  ex  delicti 
(arising  from  some  wrong),  wiiether  legal  or  equitable 
merely,  may  be  asserted  by  the  person  owning  such  interest. 
Thus,  by  virtue  of  this  statute  alone,  the  assignee  or  beneficial 
owner  of  a  bond,  note,  writing,  or  other  chose  (i.  e.,  thing  or 
property)  in  action,  may  warrant  thereon  in  his  own  name. 
The  assignment  need  not  be  in  writing,  it  being  sufficient  that 
there  was  an  intention  to  assign,  on  the  one  side,  and  assent  to 
receive,  on  the  other,  even  though  there  be  no  consideration. 

As  to  who  may  be  made  defendant  in  a  warrant  ex  con- 
tractu^ it  may  be  answered  generally,  any  one  who  promises, 
whether  by  himself  or  by  his  duly  authorized  agent  or  partner; 
and  likewise  in  warrants  ex  delicti^  he  should  be  made  de- 
fendant who  committed  the  tort  (i.  e.  the  wrong),  whether  by 
his  own  hands  or  by  the  hands  of  his  servant  or  agent  in  the 
course  of  his  employment. 

Infancy  (i.  e.,  being  under  21  years  of  age)  is  always  a 
defense  to  a  warrant  based  upon  a  contract;  for  an  infant 
cannot  bind  himself  by  contract,  yet  may  bind  his  father  upon 
a  contract  for  necessaries  suitable  to  his  real  position  in  society. 
But  an  infant  is  liable  and  may  be  sued"  for  a  mere  tort — i.  e., 
a  civil  injury  other  than  such  as  arises  out  of  the  breach  of  a 
contract.  Thus,  an  infant  may  be  sued  in  detinue  or  trover, 
or  in  damages  for  injury  to  property,  provided  the  warrant 
has  not  its  foundation  in  a  contract. 

A  married  woman  is  empowered  by  statute  (Code,  §  6134) 
to  sue  or  be  sued,  as  if  she  were  unmarried,  and  her  husband 
need  not  be  joined  with  her  in  a  warrant.  So  that,  a  married 
woman  may,  by  herself,  sue  or  be  sued,  upon  contracts  or  for 
torts  whether  in  debt,  detinue,  trover,  or  damages.  The  hus- 
band is  exempted  by  statute  from  all  his  common  law  liability 
for  his  wife's  ante-nuptial  contracts  and  torts,  and  her  post- 
nuptial contracts  and  torts. 

(4)  Within  what  time  warrant  must  be  hrougJvt — Equity 
generally  follows  the  law  as  to  limitations,  so  that  a  warrant 
before  a  justice  should  be  brought  within  the  following  num- 
ber of  years  next  after  the  right  to  bring  the  same  shall  have 
first  accrued. 

If  it  be  in  detinue  or  trover  or  in  damages  for  an  injury 
to  property,  6  years;  if  it  be  upon  a  contract  under  seal,  10 
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years;  contract  in  writing  not  under  seal,  5  years;  any  other 
contract,  expressed  or  implied,  3  years,  except  accounts  con- 
cerning the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,  in  which  case  the  limitation 
is  5  years  from  a  cessation  of  the  dealings  in  which  they  are 
interested  together ;  but  if  any  such  debtor  die  before  warrant 
is  brought,  the  limitation  is,  if  the  right  accrued  before  his 
death,  5  years  after  the  qualification  of  his  personal  represen- 
ta^^ive;  if  after  his  death,  5  years  after  the  right  accrued. 
(Code,  §  5810.) 

A  contract  made  and  to  be  performed  in  another  state 
or  coimtry  by  a  person  then  residing  therein,  is  governed  by 
the  limitation  laws  of  either  place.     (Code,  §  5825.) 

When  there  is  a  new  promise  in  writing  to  pay  a  debt, 
or  a  distinct  acknowledgment  in  writing  that  a  definite 
amoimt  is  due,  and  not  merely  a  promise  to  settle  or  acknowl- 
edgment that  something  is  due,  limitation  commences  to  run 
only  from  the  time  of  such  promise  or  acknowledgment;  but 
this  does  not  apply  to  a  personal  representative  so  as  to  bind 
the  estate  of  the  decedent,  nor  to  one  joint-contractor  so  as  to 
bind  another  or  others.  .  The  warrant  may  be  on  the  new  or 
old  promise,  except  when  the  latter  is  merged  in  the  former, 
when  it  must  be  on  the  former.  (Code,  §§  5812-13.)  But  in 
detinue,  a  subsequent  acknowledgment  of  title  made  within 
the  5  years,  does  not  enlarge  the  time  of  limitation.  (84  Ya. 
331.) 

If  right  accrues  and  creditor  dies,  the  limitation  continues 
to  run;  but  if  the  right  accrues  after  his  death,  it  commences 
to  run  only  when  some  one  qualifies  as  his  administrator  or 
executor,  and  if  that  is  delayed  for  more  than  two  years,  limi- 
tation runs  from  the  end  of  the  two  years.     (Code,  §  5824.) 

If  the  defendant  was  a  resident  of  Virginia  before  the 
right  accrued,  and  by  departing  therefrom,  or  by  absconding, 
or  concealing  himself,  or  by  any  other  direct  ways  or 
means  has  obstructed  the  prosecution  of  the  plaintiff's 
right,  the  time  such  obstruction  may  have  continued 
shall  not  be  computed  as  a  part  of  the  time  within  which  the 
right  might  or  ought  to  have  been  prosecuted;  but  this  is  to 
apply  only  as  against  the  party  obstructing,  and  not  as  to 
another  jointly  liable  with  him,  nor  to  such  grantees  for  value 


1044       JUSTICE  OF  THs  PKACfi — TForron/^  for  Small  Claims 

and  those  claiming  under  them  as  are  mentioned  in  6474  of 
Code.     (Code,  §  5825.) 

(5)  WJven  (md  how  warrant  may  he  served. — ^The  war- 
rant may  be  served  at  any  time  of  the  day  or  night  and  on 
any  day  of  the  week,  except  Sunday  (Code,  §  2823).  It 
must  be  served  as  a  notice  or  process  is  served  under  sections 
6041,  6063,  and  6064  of  Code— see  also  §§  6065,  6067.  See 
Notice, 

For  return  of  service  on  an  individual,  see  Nos.  16  and 
17,  under  section  4,  below. 

For  what  the  return  of  service  on  a  corporation  must  show, 
see  Corporations^  Nos.  28  and  29  under  section  17. 

(6)  Grov/nds  for  continuance. — ^The  reason  assigned  for 
a  continuance  must  be  proved,  in  general,  by  the  oath  of  the 
defendant  or  some  one  else,  and  the  court  should  be  satisfied 
that  the  accused  has  used  all  proper  diligence  to  prepare  for 
trial;  that  the  cause  alleged  endangers  injustice  being  done 
to  himself  if  a  continuance  were  denied;  and  that  there  is  a 
reasonable  probability  that  a  continuance  will  enable  him  to 
make  the  desired  preparation  for  trial.  The  most  usual 
ground  on  which  a  continuance  is  asked  is  the  absence  of 
material  witnesses,  who  have  been  duly  and  reasonably  sum* 
moned.  Repeated  applications  for  continuance  from  time  to 
time  are  viewed  with  increasing  suspicions,  and  then  not  only 
will  the  accused  be  required  to  state  what  he  expects  to  prove 
by  the  absent  witnesses,  but  he  must,  in  all  respects,  bring  him- 
self clearly  within  the  rule  above  stated.  The  motion  is  ad- 
dressed to  the  sound  discretion  of  the  court. 

(7)  Witnesses  and  evidence. — See  Evidence. 

(8)  Set'Ofs  and  other  defenses. — In  a  warrant  for  a 
debt,  the  defendant  may  prove  and  have  allowed,  as  a  set-off 
against  such  debt,  any  debt  which  he  may  have  against  the 
plaintiff.  But,  observe,  only  debt  can  be  set  against  debt,  and 
not  damages  against  debt,  nor  debt  against  damages;  yet  the 
debt  may  be  merely  equitable,  as  in  case  of  an  assigned  judg- 
ment, bond,  or  note,  in  which  case,  if  the  assignment  be  after 
the  warrant  is  brought,  the  defendant  should  pay  the  costs. 
And  an  individual  debt  cannot  be  set  off  against  a  partnership 
debt,  nor  vice  versa;  nor  against  a  debt  claimed  by  a  personal 
representative  as  such,  nor  vice  versa;  nor  against  a  joint  debt 
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of  husband  and  wifo,  nor  vice  versa.  Ordinarily,  the  set-off 
shall  be  due  and  payable;  but  in  case  of  insolvency  of  the 
plaintiff,  the  justice,  exercising  equity  jurisdiction,  may  allow 
it,  even  though  it  is  not  yet  payable.  And,  governed  by  the 
like  principles  of  equity,  and  in  pursuance  of  his  statutory 
authority,  he  may  render  judgment  against  the  plaintiff  for 
any  excess  (not  exceeding  $300)  of  the  set-off  over  his  debt, 
with  interest.  But  where  the  plantiff  sues  on  a  debt  that  he 
claims  as  assignee,  he  must,  in  equity,  as  by  statute,  allow  all 
just  discounts  (which  includes  set-offs  as  well  as  other 
equities),  not  only  against  himself,  but  against  all  assignors, 
before  the  defendant  had  notice  of  the  assignment.  (Code, 
§  6768.) 

In  a  warrant  on  any  contract,  whether  for  debt  or  dam- 
ages, a  justice  should  permit  the  defendant  to  prove  failure  of 
consideration,  fraud  in  the  procurement  of  the  contract,  mis- 
take therein,  or  any  such  like  defense. 

For  defense  of  surety,  see  sections  5774-5  of  the  Code,  and 
Sureties. 

(9)  WarrarU  against  several  defendants. — ^The  warrant 
or  judgment  may  be  against  several  or  all — see  Code,  §§ 
6263-5,  and  Suits  and  Actions. 

(10)  Judgment  when  instrument  waives  homestead, — 
If  the  judgment  is  rendered  on  an  instrument  waiving  the 
homestead,  or  upon  a  demand  against  which  the  homestead 
cannot  be  claimed,  the  justice  as  well  as  a  court  should  in- 
clude in  his  judgment  words  to  the  following  effect :  "Upon  an 
instrument  waiving  the  homestead,"  or  ^hipon  a  claim  against 
which  the  homestead  cannot  be  demanded."  This  statement 
should  likewise  be  endorsed  upon  the  execution  issued  upon 
such  judgment.     (Code,  §  6551.) 

(11)  Lien  of  judgment. — ^A  judgment  is  a  lien  on  all 
the  real  estate  of  the  debtor  at  or  after  the  date  of  the  judg- 
ment. (Code,  §  6470.)  For  lien  of  execution,  see  (14),  (c), 
below. 

(12)  General  principles  governing  motion  for  new  trial. 
— ^A  motion  for  a  new  trial  is  governed  by  the  same  rules  in 
civil  as  in  criminal  cases.  In  awarding  new  trials  the  justice 
should  act,  not  arbitrarily,  but  according  to  sound  discretion, 
to  prevent  a  gross,  palpable,  and  material  wrong ;  and  if  sub- 
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stantial  justice  has  been  done,  the  motion  should  be  denied, 
even  though  irregularities  have  occurred,  or  where  the  wrong, 
however  palpable,  is  trivial  in  extent. 

(a)  After-discovered  evidence. — ^A  new  trial  is  granted 
with  great  reluctance  and  only  under  very  special  circum- 
stances. Thus:  The  new  evidence  must  not  only  have  been 
unknown,  but  by  reasonable  diligence  could  not  have  been 
known  by  the  accused  at  the  former  trial.  This  is  usually 
shown  by  the  affidavit  of  the  party,  which  must  be  credited 
unless  the  contrary  appears.  And  the  substance  of  the  new 
evidence  must  likewise  be  sworn  to  by  the  witnesses  them- 
selves, or  by  some  one  who  has  heard  their  statements;  for  it 
must  appear  that  the  evidence  is  material  and  such  as  ought 
to  produce  a  different  verdict  on  a  new  trial,  and  not  merely 
cumulative,  corroborative,  or  collateral  testimony,  or  such  as 
merely  tends  to  discredit  an  adverse  witness. 

(b)  Accident^  surprise^  or  fraud. — ^Accident  and  surprise 
are  grounds  for  a  new  trial  where  there  is  no  default  in  ac- 
cused or  his  counsel,  as  where  defendant  is  prevented  by  de- 
tention of  the  train  from  attending  trial,  or  the  like.  So,  like- 
wise, fraud  or  misconduct  on  part  of  prosecutor,  as  tricking 
the  accused  out  of  his  evidence,  or  the  like,  is  ground  for  a 
new  trial. 

(c)  Mistake  as  to  law. — The  justice  may  sometimes  err 
in  rejecting  legal  evidence,  or  in  receiving  evidence  not  legal, 
or  may  otherwise  mistake  the  law;  in  either  case,  if,  upon 
further  consideration,  he  be  satisfied  that  he  erred,  and  that 
the  justice  of  the  case  requires  it,  he  should  award  a  new 
trial. 

(d)  Number  of  new  trials. — ^Although  section  6260  of 
the  Code  says  ^'not  more  than  two  new  trials  shall  be  granted 
to  the  same  party  in  the  same  cause,"  and  section  3522  condi- 
tions the  granting  thereof,  upon  the  previous  payment  of  the 
costs  of  the  former  trial,  yet  this  is  the  rule  at  law  in  courts  of 
record;  and  so  the  number  of  new  trials  before  a  justice  lies 
in  his  equitable  discretion,  to  be  exercised  only  so  often  as 
justice  demands,  and  not  merely  to  gratify  the  whim  of  a 
discontented  litigant,  or  to  pose  before  him  as  being  an  ex- 
tremely fair,  impartial,  and  generous  justice,  for  that  evinces 
weakness,  occasions  mistrust,  and  besides  accumulating  costs, 
works  uncertainty  and  discontent. 
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(e)  When  and  hy  whom  new  trial  awarded. — See  section 
2,  (11),  above. 

(13)  Appeals. — See  section  2,  (12),  above. 

In  cattle  guard  cases,  either  party  may  appeal,  regardless 
of  the  amount  in  controversy.     (See  Code,  §  8954.) 

(14)  Execution. — (For  issue,  return  and  docketing,  see 
section  2,  (14),  (15),  and  (16),  above.) 

(a)  Motion  to  quash  an  execution. — By  section  6499  of 
the  Code,  "The  motion  to  quash  an  execution  may,  after  rea- 
sonable notice  to  the  adverse  party,  be  heard  and  decided  by 
the  justice  who  issued  the  execution,  or  the  circuit  court  of 
the  county  or  corporation  court  of  the  corporation  in  which 
such  justice  resides.    *    •    ♦" 

An  execution  may  be  quashed  for  a  variance  from  the 
judgment  in  respect  to  amount,  parties,  or  otherwise,  or  for 
any  material  irregularity;  or  where  the  judgment  has  been 
satisfied,  or  an  appeal  is  afterwards  allowed,  or  a  new  trial 
granted,  or  where  the  justice  has  not  jurisdiction  either  to 
render  the  judgment  or  to  issue  the  execution.  For  form, 
which  may  be  easily  adapted,  see  Motions  for  Money. 

(b)  Garnishment  proceedings  on  an  execution. — On  a 
suggestion  by  the  judgment  creditor  that,  by  reason  of  the  lien 
of  his  writ  of  -fieri  facias^  there  is  a  liability  on  any  person 
other  than  the  judgment  debtor,  a  summons  may  be  issued  by 
the  justice  (but  by  the  clerk  and  proceeded  in  as  in  other  sug- 
gestions in  court,  if  the  execution  has  been  returned  to  his 
office  as  provided  in  the  next  section),  against  said  person,  and 
a  copy  thereof  shall  be  served  on  the  judgment  debtor  as  well 
as  on  the  said  person ;  but  if  he  be  a  non-resident,  no  order  of 
publication  is  necessary.  Such  summons  may  be  made  return- 
able before  any  justice  of  his  county  or  corporation,  and  shall 
be  made  returnable  within  sixty  days  at  some  designated  place 
therein  and  within  the  magisterial  district  wherein  such  judg- 
ment debtor  resides  at  the  time  of  the  service  of  the  sum- 
mons.    (Code,  §  6509.) 

The  person  summoned  shall  be  examined  on  oath.  If  it 
appear  on  examination  that  there  is  any  such  liability  on  him, 
the  justice  may  give  judgment  against  him  for  any  amount 
found  due  the  execution  debtor,  and  order  him  to  deliver  any 
estate  for  which  there  is  any  such  liability,  or  pay  the  value  of 
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such  estate  to  any  officer  whom  he  may  designate ;  and  the  levy 
of  an  execution  on  such  order  shall  be  valid,  although  levied  by 
such  officer.     (Code,  §  6510.) 

If  such  person,  after  being  served  with  the  summons 
fail  to  appear,  or  if  it  be  suggested  that  he  has  not  fully  dis- 
closed his  liability,  the  justice  may,  in  the  first  case,  compel 
him  to  appear,  or,  in  either  case,  hear  proof  of  any  debts,  owing 
by  him  or  of  effects  in  his  hands  belonging  to  the  defendant, 
and  proceed  to  judgment  accordingly.     (Code,  §  6511.) 

But  any  person  so  summoned  as  a  garnishee  may,  before 
the  return  day  of  the  summons,  deliver  and  pay  to  the  officer 
serving  it  what  he  is  liable  for;  and  the  officer  shall  give  a 
receipt  for,  and  make  return  of,  what  is  so  paid  and  delivered. 
(Code,  §  6512.) 

Yet,  unless  such  person  appear  to  be  liable  for  more 
than  is  so  delivered  and  paid,  there  shall  be  no  judgment 
against  him  for  costs.     (Cod«,  §  6513.) 

For  who  may  or  may  not  be  gamisheed,  see  sections  6555 
and  6558-61  of  the  Code,  and  Homestead  and  Other  Exemp- 
tions. 

(c)  What  execution  mxiy  he  levied  on;  lien  thereof, — 
The  writ  conmiands  the  officer  to  make  the  money  out  of  the 
goods  and  chattels  of  the  defendant;  and  if  there  be  several 
defendants,  the  property  of  either  or  all  of  them  may  be  taken. 
If  the  property  of  one,  not  a  defendant,  is  taken,  the  officer 
is  a  trespasser,  and  the  ownership  of  the  goods  is  not  divested 
either  by  the  levy  or  sale.  The  rule  which  purchasers  must 
observe  is  caveat  emptor — ^let  the  buyer  beware.  The  claimant 
of  property  thus  illegally  seized,  has  the  following  remedies: 

(1)  Against  the  officer  or  the  creditor  (if  the  levy 
was  made  by  his  direction)  for  the  damages  occasioned  by  the 
trespass; 

(2)  Against  the  officer  and  creditor,  by  injunction,  in 
cases  where  the  property  possesses  a  pretium  affectioms — a 
value  derived  from  sentiment  or  special  affection  for  it; 

(3)  Against  the  creditor  for  money  had  and  received  to 
the  claimant's  use,  the  proceeds  of  the  sale  having  been  paid 
over; 

(4)  Against  the  purchasers,  either  in  detinue  or  trover 
and  conversion ; 
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(5)  By  process  of  interpleader,  whereby  the  creditor  and 
claimant  litigate,  before  sale,  their  respective  rights  to  the 
property  levied  on.    See  (1),  below. 

(6)  By  proceeding  on  the  indemnifying  bond.  See 
Indemmfying  Band. 

As  to  (3),  (4),  and  (5)  of  these  remedies,  a  justice  has 
jurisdiction,  if  the  amount  in  controversy  does  not  exceed 
$300. 

As  to  the  kind  of  property  that  may  be  levied  on,  and 
the  lien  thereon,  section  6485  of  the  Code  provides  that  the 
writ  may  be  levied  as  well  on  the  current  money  and  bank 
notes  as  on  the  goods  and  chattels  of  the  defendant,  except 
such  as  are  exempt  under  the  homestead,  poor  man's,  and 
laboring  man's  laws;  and  shall  bind  what  is  thus  capable  of 
being  levied  on  only  from  the  time  it  is  delivered  to  the 
officer,  but  ceasing  on  the  return-day  of  the  writ ;  but  property 
duly  levied  on,  may  be  advertised  and  sold  within  a  reasonable 
time  after  the  return  day,,  and  such  levy  may  also  be  enforced 
after  the  return  day  under  section  6503,  if  the  proceedings 
be  commenced  before  that  day.  Section  6488  makes  it  the 
duty  of  the  officer  to  endorse  on  the  writ  the  year,  month,  day, 
and  time  of  day  he  receives  it ;  and  section  6489  requires  that 
the  writ  first  received  shall  be  first  levied  and  satisfied.  Be- 
sides this  lien,  section  6501  makes  an  execution  a  lien,  from 
the  time  of  its  receipt  by  the  officer  (and  section  6502  continues 
it  after  the  return  day),  on  all  the  personal  estate,  from  its 
nature  not  capable  of  being  levied  on,  of  or  to  which 
the  defendant  is,  or  may  afterwards,  and  before  the  return- 
day,  become  possessed  or  entitled,  except  as  to  the  above 
exemptions,  or  an  assignment  for  value  or  a  payment  to  de- 
fendant, without  notice  in  either  case.    See  Executions. 

"No  growing  crop  of  any  kind  (not  severed)  shall  be 
liable  to  distress  or  levy,  except  Indian  com,  which  may  be 
taken  at  any  time  after  the  15th  day  of  October  in  any  year ; 
and,  also,  except  sweet  potatoes  and  Irish  potatoes  over  five 
barrels  of  each  variety  may  be  distrained  or  levied  upon  after 
the  same  have  been  matured  sufficiently  to  sever  or  to  market. 
(Code,  §  2830.)  Does  lien  of  execution,  though  in  hands  of 
officer,  attach  to  growing  crops,  until  time  arrives  when  they 
may  be  levied  on? 
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A  debt  of  a  co-partnership  is  several  as  well  as  joint,  and 
an  execution  or  attachment  may  be  levied  on  separate  estate 
of  either  of  the  partners,  or  on  the  partnership  effects;  also, 
under  execution  or  attachment  against  one  partner,  the  entire 
partnership  effects  may  be  levied  on  and  his  interest  sold,  the 
purchaser  becoming  a  co-partner  with  him. 

By  section  6486  of  the  Code  (added  by  the  Revisors)  the 
former  law  is  changed.  Now,  property  subject  to  a  lien  or  in 
which  the  debtor  has  only  an  equitable  interest,  may  be  levied 
on  and  sold,  the  officer  paying  the  lien  out  of  the  proceeds,  if 
the  lien  is  due ;  if  not  due,  he  sells  subject  to  the  lien. 

(d)  Homestead  exemption, — (See  Homestead  and  other 
Exemptions,) 

(e)  Poor  Toan^s  exemption, — (See  under  Attachm)ents^ 
div.  II.,  section  6,  below;  and  Homestead  and  other  Exemp- 
tions.) 

(f )  WTien  and  how  execution  levied, — The  writ  may  be 
levied  at  any  time  of  the  day  or  night,  and  on  any  day  of  the 
week,  except  Sunday  (Code,  §  2893).  It  must  be  levied  on  or 
before  the  return-day ;  but  if  so  levied,  the  officer  may,  within 
a  reasonable  time,  proceed  to  sale  and  collect  the  money  after 
the  return-day  (Code,  §  6485).  So,  likewise,  if  it  be  issued 
before,  it  may  be  levied  after  either  party's  death. 

To  make  a  proper  levy,  it  is  not  necessary  to  remove 
or  even  touch  the  property.  It  is  enough  if  the  officer,  having 
the  goods  in  his  view  or  power,  declare  that  he  seizes  them  to 
satisfy  the  execution.  So  that,  if  the  property  is  locked  up, 
as  in  a  stable,  no  levy  can  be  made,  even  though  the  officer  can 
see  the  property. 

In  levying  an  execution,  the  officer  may  now  break  open 
an  outer  door  of  the  defendant's  dwelling  in  the  day-time 
(Code,  §  6490) ;  and  he  may  break  open  inner  doors  or  chests, 
or  the  outer  doors  of  out-houses,  or  even  of  a  stranger's  dwell- 
ing, but,  in  this  latter  case,  at  the  peril  of  finding  the  goods 
therein. 

Neither  is  the  property  protected  from  the  levy  of  an 
execution  (as  it  is  in  case  of  distress),  by  being  in  defendant's 
actual  use,  as,  a  horse  which  he  is  riding,  or  the  like;  but  the 
officer  may  dispossess  him,  using  as  little  violence  as  possible 
for  the  purpose.    Indeed,  §  6490  of  the  Code  allows  a  levy 


JUSTICE  OP  THE  PEACE — Warrants  for  Small  Claims    1051 

on  "property  in  the  personal  possession  of  the  debtor,  if  the 
same  be  open  to  observation."  Unreasonable  levies,  however, 
are  expressly  prohibited  by  section  2831  of  the  Code;  and  it 
is  therefore  improper  for  the  officer  to  sell  more  of  the  prop- 
erty than  is  necessary  to  satisfy  the  execution,  if  a  part  can  be 
detached  without  material  prejudice  and  sold  separately. 

To  resist  or  impede  an  officer  in  making  a  levy  is  a  mis- 
demeanor; and,  if  it  be  anticipated,  he  may  summon  the  posse 
eomitaius — ^power  of  the  county — ^to  assist  him.  (See  Code, 
§§  4626,  2822.) 

(g)  Indem.rdfying^  suspending^  and  foHhcoming  bonds, 
— See  Bonds;  Forthcoming  Bond;  and  Indemnifying  Bond, 
For  a  motion  before  a  justice  on  a  forthcoming  bond,  see 
Forthcoming  Bond. 

(h)  Safe-keeping  and  sale  of  property  levied  on. — By 
section  2831  of  the  Code:  "For  horses,  or  any  livestock  dis- 
trained or  levied  on,  the  officer  shall  provide  sufficient  suste- 
nance while  they  remain  in  his  possession.  Nothing  distrained 
or  levied  on  shall  be  removed  by  him  out  of  the  county  or  cor- 
poration, unless  where  it  is  otherwise  specially  provided." 
And  by  section  4447,  "If  any  person  fraudulently  remove,  de- 
stroy, or  secrete  any  goods  and  chattels  that  have  been  dis- 
trained or  levied  on,  with  intent  to  defeat  such  distress  or 
levy,  he  shall  be  deemed  guilty  of  larceny  thereof" — grand  or 
petit,  according  as  the  value  is  greater  or  less  than  $60. 

By  sections  2832-4:  "In  any  case  of  goods  and  chattels 
which  an  officer  shall  distrain  or  levy  on,  otherwise  than  under 
an  attachment,  or  which  he  may  be  directed  to  sell  by  an  order 
of  a  court,  judge,  or  justice  (unless  such  order  prescribe  a 
different  course),  he  shall  fix  upon  a  time  and  place  for  the 
sale  thereof,  and  post  notice  of  the  same  at  least  ten  days 
before  the  day  of  sale  at  some  place  near  the  residence  of  the 
owner,  if  he  reside  in  the  county  or  corporation,  and  at  two  or 
more  public  places  in  the  officer's  county,  city,  or  district.  If 
the  goods  and  chattels  be  expensive  to  keep  or  perishable,  the 
court  from  whose  clerk's  office  the  writ  of  fieri  facias  was 
issued,  or  the  judge  thereof  in  vacation,  or  the  justice  who 
issued  the  writ  of  fieri  facias^  or  the  distress  warrant  under 
which  the  seizure  is  made,  or  if  the  distress  warrant  was 
issued  by  a  clerk,  the  court  of  which  he  is  clerk,  or  the  judge 
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thereof  in  vacation,  upon  the  application  of  any  party  on 
reasonable  notice  to  the  adverse  party,  his  agent,  or  attorney, 
may  order  a  sale  of  the  property  seized  under  such  fieri  facias 
or  distress  warrant  to  be  made  upon  such  notice  less  than  ten 
days,  as  to  such  court,  judge,  or  justice  may  seem  proper.  At 
the  time  and  place  so  appointed,  such  officer  shall  sell  to 
the  highest  bidder,  for  cash,  the  said  goods  and  chattels,  or 
so  much  thereof  as  may  be  necessary.  If  such  goods  and 
chattels  be  mules,  work  oxen,  or  horse,  the  sale  shall  be  made 
after  advertising  the  same  for  thirty  days  by  hand  bills  posted 
at  the  front  door  of  the  court-house  and  at  five  or  more  public 
places  in  the  county  or  city,  and  when  the  sale  is  to  take 
place  in  any  county,  the  places  for  posting  such  notices  must 
be  at  least  two  miles  apart.  Where  the  parties  shall  at  or 
before  the  time  for  advertising  the  sale  in  writing  authorize 
the  officer  to  dispense  with  the  provisions  of  this  section,  then 
the  sale  shall  be  according  to  the  preceding  section. 

When  there  is  not  time,  on  the  day  appointed  for  any  such 
sale,  to  complete  the  same,  the  sale  may  be  adjourned  from 
day  to  day  until  completed. 

The  sale  may  be  after  the  return  day  (§  6485),  and  even 
after  the  sheriff  is  out  of  office,  or  he,  or  either  party,  is  dead 
(Code,  §2816). 

The  officer  should  conduct  the  sale  as  a  prudent  man 
desirous  to  get  the  best  price  would  do  in  respect  to  his  own 
property;  hence,  he  ought,  in  general,  to  sell  each  article  sep- 
arately, and  not  en  bloc.  Neither  diall  he  sell  for  a  very 
inadequate  price,  but  must  return  that  he  has  levied  the  execu- 
tion, and  that  the  goods  were  not  sold  for  want  of  bidders. 

Section  6492  provides  that  if  the  purchaser  at  the  sale 
fail  to  comply  with  the  terms  thereof,  the  officer  may  sell  the 
property,  either  forthwith  or  under  a  new  advertisement,  or 
return  that  it  was  not  sold  for  want  of  bidders.  And  if,  on 
a  re-sale,  the  property  brings  less  than  at  first,  the  first  pur- 
chaser is  liable  for  the  difference  to  the  creditor,  so  far  as 
required  to  satisfy  him ;  and  to  the  debtor  for  the  balance. 

Section  6493  provides  that  when  it  appears  by  the  return 
on  an  execution  that  property  taken  to  satisfy  it  remains  un- 
sold, there  may  issue  a  writ  of  venditioni  exponas — a  writ 
'vwvMir^Anding  the  officer  to  expose  to  sale  the  goods  and  chattels 
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taken  under  an  execution,  and  remaining  unsold — whereupon 
the  like  proceedings  shall  be  had  as  might  have  been  had  on 
the  first  execution,  except  that  if  it  issue  for  want  of  bidders 
or  of  a  sufficient  bid,  the  notice  shall  state  the  fact,  and  that 
the  sale  will  be  made  peremptorily — ^i.  e.,  without  fail. 

(i)  Officer's  return  upon  an  execiUion. — ^By  section  2825 
of  the  Code:  "Every  officer  to  whom  any  order,  warrant,  or 
process  may  be  lawfully  directed,  shall  make  true  return 
thereon  of  the  day  and  manner  of  executing  the  same,  and 
subscribe  his  name  to  such  return.  Where  the  service  is  by  a 
deputy,  such  deputy  shall  subscribe  to  the  return  his  own 
name  as  well  as  that  of  his  principal  [as,  J.  B.,  deputy  for  X. 
Y.,  sheriff  of county]. 

^HiVith  such  order,  warrant,  or  process  there  shall  be  re- 
turned any  bond  taken  and  an  account  of  sales  made  under 
the  same,  specifying  therein  the  several  articles  sold,  the  per- 
son to  whom  sold,  and  the  prices  thereof.  ♦  ♦  ♦  Any  officer 
failing  to  comply  with  that  section  shall  forfeit  $20,  and  if 
he  make  a  false  return  he  shall  forfeit  therefor  $100." 

By  section  6491;  "Upon  a  writ  of  fieri  facias  the  officer 
shall  return  whether  the  money  therein  mentioned  is  or  cannot 
be  made,  or  if  there  be  only  part  thereof  which  is  or  cannot 
be  made,  he  shall  return  the  amount  of  such  part.  With  every 
execution  under  which  money  is  recovered,  he  shall  return 
a  statement  of  the  amount  received,  including  his  fees  and 
other  charges,  and  such  amount,  except  the  fees  and  charges, 
he  shall  pay  to  the  person  entitled.  In  his  return  upon  every 
execution,  the  officer  shall  also  state  whether  or  not  he  made 
a  levy  of  the  same,  the  date  of  such  levy,  and  the  date  when 
he  received  such  payment  or  obtained  such  satisfaction  upon 
the  said  execution;  and  if  there  be  more  than  one  defendant, 
from  which  defendant  he  received  the  same."  If  any  surplus 
remain  after  satisfying  the  execution,  the  officer  must  repay 
the  same  to  the  debtor  (Code,  §  6495). 

But  if  the  sale  was  indemnified,  the  surplus  is  to  be  paid 
into  court,  or  under  the  direction  of  the  court  according  to 
section  6158  of  the  Code. 

A  process  to  or  from  another  county  or  corporation  may 
be  sent  by  mail,  and  proof  by  the  certificate  of  the  postmaster 
or  his  deputy,  given  at  the  time,  or  otherwise,  that  it  was  duly 
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mailed  is  prima  facie  evidence  that  it  was  received;  but  the 
officer  to  whom  it  was  addressed  may  exonerate  himself  by 
making  oath  that  it  was  not  received  by  him,  nor,  as  he  verily 
believes,  by  any  of  his  deputies  (Code,  §  902).  But  an  officer 
is  not  required  to  go  out  of  his  county  or  corporation  to  pay 
money  received  by  him  under  an  execution  (Code,  §  6496). 

(j)  Officer  "fined  for  failure  to  return  execution;  motion 
before^  aafid  jicdgment  by  justice  against  officer  and  sureties  for 
amount  of  execution. — By  section  6033  of  the  Code:  "If  an 
officer  fail  to  make  due  return  of  an  execution  issued  bv  a 
justice  he  may,  after  ten  days'  notice  be  fined  from  time  to 
time  by  a  justice,  on  the  motion  of  the  plaintiff  in  such  execu- 
tion, in  like  manner  as  a  court  may  fine  an  officer  who  fails  to 
make  due  return  of  an  execution  issued  from  such  court  [to- 
wit :  he  may,  for  the  benefit  of  the  plaintiff,  fine  the  ofiicer  a 
reasonable  sum,  and  from  time  to  time  impose  on  him  other 
reasonable  fines  not  exceeding  altogether  the  rate  of  5  per 
cent,  of  the  sum  mentioned  in  the  execution  for  each  month  that 
such  failure  continues — see  section  2826  of  Code.]  And  if  an 
officer  make  such  return  upon  an  execution  issued  by  a  justice 
as  would,  on  a  motion  against  the  officer,  authorize  judgment 
to  be  entered  against  him  for  the  amount  of  the  execution, 
or  any  part  thereof,  if  the  execution  had  issued  from  a  court 
[i.  e.,  if  he  make  a  return  by  which  it  appears  that  he  has 
received  money  on  the  execution — see  section  2835  of  Code], 
the  creditor  on  whose  behalf  such  execution  issueJ  or  his  per- 
sonal representative,  may,  in  a  motion  before  a  justice,  after 
like  notice,  obtain  such  judgment  against  the  officer,  his  sure- 
ties, and  others  [i.  e.,  his  and  their  personal  representative  or 
a  deputy  and  his  sureties,  and  his  and  their  personal  repre- 
sentatives— see  section  2825  of  Code]  as  could  be  given  by  a 
court,  if  the  execution  had  issued  from  a  court  [i.  e.,  for  the 
amount  so  received,  with  interest  thereon  at  the  rate  of  15 
per  cent,  per  annum  from  the  return  day  of  the  execution  till 
payment].  This  section  shall  not  prevent  a  motion  in  court 
under  chapter  112,  or  under  section  6045.'' 

For  forms  which  may  be  easily  adopted  to  this  section, 
see  Motions  for  Money, 

For  what  may  be  evidence  in  such  proceeding,  see  section 
2,  (17),  above. 
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(k)  Officer  and  sureties  liable  for  money  collected  after^ 
as  well  as  before^  return  day  of  execution;  also  for  m^oneys 
received  for  claims;  wJien  receipt  therefor^  evidence  of  col- 
lection. — ^By  section  6034  of  the  Code:  "If  any  officer  after 
the  return  day,  collect  money  mentioned  in  an  execution 
issued  by  a  justice  he  and  his  sureties  shall  be  liable  for 
the  money  so  collected  in  like  manner  as  if  the  collection 
had  been  before  the  return  day.  And  if  a  constable  re- 
ceive money  on  account  of  any  claim  entrusted  to  him  to 
warrant  for,  and  recoverable  by  warrant,  he  and  his 
sureties  shall  be  liable  for  the  money  so  received,  as  for 
money  collected  under  execution;  and  after  six  months  from 
the  date  of  any  receipt  for  such  claim,  signed  in  his  official 
character,  such  receipt  shall  be  prima  facie  evidence  of  the 
receipt  of  the  money." 

As  above  stated,  after  six  months  the  receipt  of  an  officer, 
signed  in  his  official  character  (and  abbreviations  for  office 
and  county  suffices)  is  prima  facie  evidence  of  its  collection; 
and  in  that  case,  as  in  the  case  of  an  execution,  his  receipt  is 
evidence  that  the  claim  or  execution  came  to  his  hands  even 
though  it  does  not  purport  to  be  given  in  his  official  character. 

(1)  Proceedings  before  a  justice  to  try  the  title  to  prop- 
erty levied  on  under  distress  vyarramt  or  execution  from  jus- 
tice; when  and  how  allowed. — Section  6035  provides:  *niVTien 
an  execution  on  a  judgment  of  a  justice,  or  warrant  of  distress, 
is  levied  upon  property  which  is  claimed  by  any  person  other 
than  the  party  against  whom  it  issued,  and  affidavit  is  made 
either  by  the  claimant,  the  officer  having  such  process,  or  the 
party  issuing  the  same,  that  to  the  best  of  said  affiant's  belief 
the  said  property  is  not  of  greater  value  than  $20,  the  party 
making  said  affidavit  may  apply  to  a  justice  of  the  county  or 
corporation  in  which  the  levy  is  for  a  warrant  to  a  constable 
requiring  him  to  summon  both  the  creditor  and  debtor  to  show 
cause  why  such  property  should  not  be  discharged  from  the 
levy;  a  copy  of  which  warrant  shall  be  served  upon  the  claim- 
ant of  said  property,  unless  said  warrant  is  sued  out  at  his 
instance.  The  justice  shall  issue  such  warrant  returnable  in 
not  less  than  five  days,  and  if  an  earlier  day  shall  have  been 
fixed  for  the  sale  of  the  property,  he  shall  make  an  order  on 
the  warrant  requiring  the  postponement  of  the  sale  until  after 


1056       JUSTICE  OF  THE  FEACE — WoprTwn^B  foT  Small  Claims 

the  return  day.  Upon  hearing  the  parties,  or  such  of  them 
as  may  attend  after  being  sunmioned,  and  such  witnesses  as 
may  be  introduced  by  either  party,  he  shall  order  the  officer  to 
deliver  the  property  to  the  claimant,  if  he  be  of  opinion  that 
the  same  belongs  to  said  claimant;  but  if  he  be  of  opinion  that 
the  property  belongs  to  the  person  against  whom  the  execution 
or  warrant  of  distress  issued,  he  shall  order  the  officer  who 
levied  on  the  same  to  sell  said  property  to  satisfy  said  execu- 
tion, or  warrant  of  distress,  and  may  give  such  judgment  for 
costs  as  he  may  deem  just.  If  the  property  be  of  the  value  of 
$10  or  more,  the  justice  shall,  within  five  days,  allow  an 
appeal  (if  applied  for)  from  such  order  and  judgment  on 
security  being  given  as  in  the  appeals  before  mentioned  in  this 
chapter." 

For  similar  proceedings  by  way  of  interpleader  in  attach- 
ment cases  see  Justice  of  the  Peace^  div.  II.  (^^Attachments 
Triable  by  a  Justice"),  section  12,  and  Code,  §  6407.  For 
proceedings  in  court  where  the  property  levied  on  exceeds  $20, 
see  Interpleader. 

For  forms  under  above  section,  see  Nos.  34-40,  below. 

§  4.    Varions  forma  andar  '^arranU  for  Small  Qaimt." 

Na  1.    Affidavit  to  be  Fh^ed  with  Account. 

(Code,  t  6016.) 

State  of  Virginia,  County  of ,  to-wit: 

This  day  personally  appeared  before  me,  J.  T.,  a  JUBtice  of  the 
peace  In  and  for  the  county  aforesaid,  In  the  State  of  Virginia,  P.  P., 
who  made  oath  before  me  in  my  said  county  that  he  is  plaintiff 
(or  the  agent  of  the  plaintiff)  in  a  certain  warrant  to  be  brought 
on  the  annexed  account  before  a  Justice  of  the  peace  of  the  county 

of and  that  said  account  states  distinctly  the  several  items 

of  the  plaintiff's  claim,  and  the  aggregate  amount  thereof,  and  the 
time  from  which  interest  is  claimed,  and  the  credits,  so  far  as  the 
same  exist,  and  that  the  amount  of  said  account,  to-wit,  dol- 
lars, is  Justly  due,  with  lawful  interest  thereon  from  the  

day  of  ,  192—. 

Oiren  under  my  hand,  this  —  day  of ,  192 — . 

J.   T..   J.   P. 


No.  2.      COUNTEB  AFFmAVIT  BT  DeFENDAITT. 

(Idem.) 

State  of  Virginia,  County  of ,  to-wit: 

This  day  personaUy  appeared  before  me,  J.  T.,  a  Justice  of  the 
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peace  in  and  for  the  country  aforesaid.  In  the  state  of  Virginia,  D.  D., 
who  made  oath  before  me  In  my  said  county,  that  he  is  defendant 
(or  agent  of  the  defendant)   In  a  certain  warrant  pending  before 

a  justice  of  the  peace  of  the  county  of ,  and  that  he,  the  said 

affiant,  yerlly  believes  that  the  plalntlft  is  not  entitled  to  recorer 
anything  from  said  defendant  on  the  account  filed  therein),  if  the 
defendant  wishes  to  admit  a  part  of  the  claim,  he  may  add  to  the 

above  "save  only  the  sum  of  dollars,  with  interest  thereon 

from  the  day  of  ,   192 — ,  until  paid,  which   is  all 

the  said  plaintift  is  entitled  to  recover  from  the  said  defendant"). 

Given  under  my  hand,  this  day  of ,  192 — . 

J.  T.,  J.  P. 


No.  3.    Afplioation  fob  Removal  of  Wabbant  to  Ck>UBT. 

(Code,  t  6017.) 

To  Worshipful,  J.  T.,  Justice  of  Ck>unty: 

I,  D.  D.,  the  defendant  in  the  warrant  of  P.  P.  against  me,  re- 
turnable on day  of  ,   192 — ,  at  ,   in  — 

county,  before  J.  T.,  a  Justice  of  said  county,  the  amount  (or  thing) 
in  controversy  therein  exceeding  the  sum  (or  vaiue)  of  $50,  do 
pray  that  the  said  cause  be  removed  to  the  circuit  court  of  said  coun- 
ty; and  to  that  end  I  herewith  pay  you  the  costs  accrued  and  writ 

tax,  as  required  by  law.     This  day  of  ,  192 —     D.  D. 

▲  written  application  is  probably  not  necessary,  but  it  may  often- 
times  be   convenient 


Na  4.    Bnik«8ement  of  Removal  of  Wabbant  to  Cottbt. 

Udem.) 
county,  to-wit: 


The  amount  (or  thing)  In  controversy  in  the  within  (or  above 
or  foregoing)  warrant  exceeding  the  sum  (or  valit^  of  150,  I  do,  upon 
application  of  defendant  before  trial,  and  payment  by  him  of  costs  ac- 
crued and  writ  tax  remove  the  cause  and  all  the  papers  thereof  to  the 
circuit  court  of county. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T..  J.  P. 


No.  6.    Wabbant  in  Detinttb  ob  Tboveb,  fob  Spboifio  Pbbsonal 

Pbopebtt. 

(Code,  H  6016-20.) 

Virginia, County,  to-wlt: 

TO  X.  T.,  constable  (or  aheriff)  of  said  county: 

Tou  are  hereby  commanded  to  summon  D.  D.,  if  to  be  found  in 

your  county,  to  appear  at ,  in  said  county,  on  the day 

of ,  192 — ,  at a.  m.  (or  p.  tvt.),  before  me  or  such  other 

Justice  of  said  county  as  may  then  be  there  to  try  this  warrant,  to 
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answer  the  claim  of  P.  P.,  In  detinue  (or  in  trover  and  converaion, 
as  the  case  may  be),  for  [here  describe  the  property  with  certainty] 

of  the  Yalue  of dollars,  which,  the  said  P.  P.  claims  to  be  his 

property,  and  which,  as  he  alleges,  the  said  D.  D.  unjustly  detains 
from  him   (or  the  said  D,  D.  has  converted  to  his  oum  %se,  if  the 
warrant  be  in  tromr),  and  then  and  there  make  return  of  this  warrant. 
Given  under  my  hand,  this day  of ,  192 — , 


No.  6.    Affidavit  fob  Wabrant  to  Seize  Pbopebtt  in  Detinue. 

(Code,   §§   5797-5804.) 

I,  P.  P.  (or  A.  T.,  (Utomey  or  agent  for  P.  P.),  plaintiff  in  the 

warrant  in  detinue  of  P.  P.  against  D.  D.,  returnable  on  the  

day  of  ,  192 — ,  at  ,  in  county,  before  J.  T.,  a 

Justice  of  said  county,  for  the  recovery  of  [here  describe  the  property 
as  in  the  warrant,  stating  kind,  quantity  and  value],  do  solemn- 
ly swear  (or  affirm)  that  I  verily  believe  that  I  am  (or  the  said  P.  P. 
is)  entitled  to  recover  the  said  property;  and  that  I  have  good  reason 
to  believe  that  the  said  defendant;,  D.  D.,  is  insolvent,  so  that  any  re- 
covery against  him  for  the  ultimate  value  of  the  said  property  and 
for  damages  and  costs  will  probably  prove  unavailing  (or  that  the 
said  defendant,  D.  D.,  will  sell,  remove,  secrete  or  otJiencise  dis- 
pose of  the  said  property,  so  that  the  same  will  not  "be  fonh- 
coming  to  answer  the  final  judgTnent  of  the  said  justice,  respecting 
the  same;  or  that  the  said  defendant^  D.  D.,  will  destroy  or  materially 
damages  or  injure,  hy  neglect^  abuse,  or  oth^erwise,  the  said  property) 
if  the  said  property  is  permitted  to  remain  longer  in  the  possession 
of  the  said  D.  D.  (or  of  D.  E.,  who  claims  under  the  said  D.  D.) 

Given  under  my  hand,  this day  of 192 — . 

P.  P.  (or  A.  T.,  attorney  or  agent  for  P.  P.) 
county,  to-wlt: 

Sworn  to  by  the  above  P.  P.  (or  A.  T.),  before  me.  in  my  said 

county,  this  the  day  of  ,  192 — . 

J.  T.,  J.  P.  (or  other  proper  officer). 


No.  7.    Bond  Upon  Application  fob  Wabbant  to  Seize  Pbopebtt  in 

Detinue. 
{Idem.) 

Know  all  men  by  these  presents,  that  we,  P.  P.  (or  other  person) 
and  S.  S.  are  held  and  firmly  bound  unto  D.  D.  in  the  Just  and  full 

sum  of dollars,  (not  less  than  double  the  value  of  the  property 

claimed),  to  the  paj^ment  whereof,  well  and  truly  to  be  made  to 
the  said  D.  D.  (the  defendant),  we  bind  ourselves  Jointly  and  severally 
firmly  by  these  presents,  and  we  hereby  severally  waive  the  benefit  of 
our  homestad  exemptions  as  to  this  obligation.    Witness  our  hands  and 

seals,  this day  of ,  192 — .    Yet  upon  this  condition,  that 

whereas  P.  P.  (or  A.  T.,  attorney  or  agent  for  0.  P.),  plaintiff  in  the 
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warrant  in  detinue  of  P.  P.  against  D.  D.,  returnable  on  the day 

of ,  192 — ,  at ,  in county,  before  J.  T.,  a  Justice 

of  said  county,  for  tlie  recorery  of  [here  describe  the  property  as  in 
the  warrant,  stating  the  kind,  quantity  and  value],  has  made  affidavit 
according  to  law,  before  J.  T.  (or  N.  P.,  or  other  proper  officer),  a 
Justice  of  said  county,  whereupon  and  upon  the  due  execution  of  this 
bond,  the  said  J.  T.,  Justice  aforesaid,  will  issue  an  order  or  other 
process,  in  due  form  of  law,  directed  to  the  proper  officer  of  said  county, 
commanding  him  to  seize  the  said  property  and  deliver  the  same  to 
the  said  P.  P.  Now,  if  the  said  P.  P.  (or  other  person)  shallj  pay 
to  the  said  D.  D.  all  costs  which  may  be  awarded  against  him,  the 
said  P.  P.,  in  said  warrant,  and  all  damages  which  may  accrue  to  the 
said  D.  D.,  or  any  other  person,  by  reason  of  the  seizure  of  the  said 
property  as  aforesaid,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

P.  P.   [L.  8.] 

S.  S.  [L.  s.] 

No.  8.    Wabrant  to  Seize  Property  in  Detinue. 

(Idenu,) 

Virginia,  county,  to-wlt: 

To  X.  Y.,  constable  (or  sheriff)  of  said  county: 
Whereas  in  the- warrant  in  detinue  of  P.  P.  against  D.  D.,  return- 
able at ,  in county,  on  the day  of ,  192 — ,  and 

now  pending  before  me,  J.  T.,  a  Justice  of  said  county,  for  the  re- 
covery of  [here  describe  the  property  as  in  the  warrant  in  detinue, 
stating  the  kind,  quantity  and  value],  affidavit  has  been  made  and 
bond  given,  according  to  the  statute  in  such  case  made  and  provided: 
These  are,  therefore,  to  command  you  forthwith  to  seize  the  said 
property,  and  deliver  the  same  to  the  said  P.  P.     Given  under  my 

hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  [L.  8.] 


No.   9.    Bond  for   Return  of  Property  to   Dependant  in   Detinue. 

(Idem.) 

Know  all  men  by  these  presents,  that  we,  D.  D.  and  S.  S.,  are 
held  and  firmly  bound  unto  P.  P.    (the  plaintiff)    in  the  Just  and 

full  sum  of  dollars   (not  less  than  double  the  value  of  the 

property  claimed),  to  the  pajrment  whereof,  well  and  truly  to  be  made 
to  the  said  P.  P.,  we  bind  ourselves.  Jointly  and  severally  firmly 
by  these  presents;  and  we  hereby  severstlly  waive  the  benefit  of  our 
homestead  exemptions  as  to  this  obligation.  Witness  our  hands  and 
seals,  this  day  of ,  192 — . 

Yet  upon  this  condition,  that  whereas,  in  the  warrant  in  detinue, 

of  P.  P.  against  D.  D.,  returnable  at ,  in county,  before 

J.  T.,  a  Justice  of  said  county,  for  the  recovery  of  [here  describe  the 
property  as  in  the  warrant  in  detinue,  stating  the  kind,  quantity  and 
value],  the  said  P.  P.  had,  in  due  course  of  law,  caused  the  said 
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property  to  be  seised  and  taken  from  the  possession  of  the  said  D.  D., 
and  the  said  D.  D.  now  desired  to  hare  the  said  property  returned 
to  hia  possession,  to  be  held  by  him  until  final  Judgment  is  rendered 
in  the  said  warrant  in  detinue:  Now,  if  the  said  D.  D.  shall  have  the 

said  property  forthcoming,  at ,  in  said  county,  on  the 

day  of ,  192 — ,  to  answer  final  Judgment  in  the  said  warrant  in 

detinue,  respecting  the  same*  and  shall,  furthermore,  pay  to  the  said 
P.  P.  all  costs  and  damages  which  may  be  awarded  against  him,  the 
said  D.  D.,  in  said  warrant,  and  damages  which  may  accrue  to  any 
person  by  reason  of  the  return  of  the  said  property  to  him,  the  said 
D.  D.,  then  this  obligation  is  to  be  Toid,  otherwise  to  remain  in  full 
force  and  virtue. 

D.  D.   [L.  8.] 
S.  S.  [l.  8.] 

Ko.  10.    Wabrant  in  Debt  Upon  a  Bond,   Notb»   Open  Acgoxtnt  ob 

Otheb  Contract,  ob  fob  Fine. 

(Code,    §t    6015-20.) 

Virginia,  county,  to-wit: 

To  X.  Y.,  constable  (or  sherilf)  of  said  county: 

Tou  are  hereby  commanded  to  summon  D.  D.,  if  to  be  found  in 

your  county,  to  appear  at  ,  in  said  county,  on  day  of 

,  192 — ^  at a.  m.   (or  p.  m.),  before  me  or  such  other 

Justice  of  said  county  as  may  then  be  there  to  try  this  warrant,  to 

answer  the  daim  of  P.  P.,  in  debt,  towit:   for  the  sum  of  

dollars,  due  by  bond  (or  note  or  dne  Itill  or  contract  attached  hereto, 

or  for  vioUition  of  section  of  the  Code  of  Virginia,  1887,  or 

as  the  case  may  be) ;  and  then  and  there  make  return  of  this  warrant 

Given  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


No.  11.    Wabbant  in  Damaobs  fob  Breach  of  Contbact. 

(Idem.) 

Virginia,  ■'       county,  to-wit 

To  X.  Y.,  constable  (or  sheriff)  of  dald  county: 

You  are  hereby  commanded  to  summon  D.  D.,  if  to  be  found  in  your 

county,  to  appear  at  ,  in  said  county,  on  the  day 

of  ,  192 — ,  at  a.  m.    (or  p.  w.)    before  me,  or  such 

other  Justice  of  said  county  as  may  then  be  there  to  try  this  warrant, 

to  answer  the  daim  of  P.  P.  to  damages,  to-wit:  for  the  sum  of 

dollars,  due  for  breach  of  contract  made  on  the  day  of 

,  192 — ,  for  this,  that  although  the  said  D.  D.,  did  contract  and 

agree  to  [here  state  the  particular  stipulation  claimed  to  have  been 
broken*],  he,  the  said  D.  D.,  has  failed  and  refused  to  do  and  perform 
his  saia  agreement,  whereby  he  has  broken  the  said  contract,  to  the 
great  damage  of  the  said  P.  P.,  and  then  and  there  make  return  of 

this  warrant.    Given  under  my  hand,  this  —  day  of ,  192 — . 

J.  T.,  J.  P. 
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No.  12.    Wabbant  in  Damages  fob  Injubt  to  Pbofebtt. 

(Idem.) 

Virginia,  county,  to-wit. 

To  X.  T.,  constable   (or  sheriff)   of  said  county: 

You  are  hereby  commanded  to  summon  D.  D.,  if  to  be  found  in 

your  county,  to  appear  at ,  in  said  county,  on  the day  of 

,  192—,  at a.  UL  (or  p.  m.)  before  me  or  such  other  Justice 

of  said  county  as  may  then  be  there  to  try  this  warrant,  to  answer  the 

claim  of  P.  P.  to  damages,  to-wit:  for  the  sum  of dollars,  due 

for  injury  done  to  property,  for  this,  that  the  said  D.  D.,  on  the 

day  of ,  192 — ,  in  said  county,  did  unlawfully  (or  negligently) 

kill  one  cow,  of  the  yalue  of dollars,  the  property  of  the  said 

P.  P.  (or  do  some  other  injury  to  either  real  or  personal  property, 
stating  it);  and  then  and  there  make  return  of  this  warrant.    Qiven 

under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


No.   13.      RSTUBN  ON   WaBBANT  OB  OTHEB   PbOCBSS   OB  NOTICE  SeBVED  ON 

Cm  OB  Town. 
(Code,  SS  6020,  6063,  2826.) 

Executed  on  the day  of .—,  192 — ,  by  deliyering  a  copy  of 

the  within  process  (or  notice)  to  M.  A.,  mayor  (or  recorder  or  an 
alderman^  councilman  or  trustee)  of  the  town  (or  city)  of,  in  said 
town  (or  city),  wherein  he  resides.     , 

X.  Y.  sergeant  (or  sheriff)  of  toton  (or  city)  of . 


No.  14.    Retubn  on  Wabbant  ob  otheb  Pbocess  ob  Notice  Sebved  on 

Oftickb  of  a  Domestic  C^obpobation. 

[See  No.  28,  under  section  17,  title  Corporations,] 


No.  16.    Retubn  on  Wabbant  ob  otheb  Pbocess  ob  Notice  Sebved  on 
Agent  of  a  Domestic  ob  Fobeion  Cobpobation. 

[See  No.  29,  under  section  17,  title  Oorporaiicns.] 


No.  16.    Retubn    on  Wabbant  ob  otheb  Pbocess  ob  Notice  Sebved  on 

A  Individual. 

(Code,  SS  6020,  6041.) 

Executed  on  the day  of ,  192 — ,  by  delivering  a  copy 

of  the  within  warrant  (or  notice)  to  D.  D.  in  person  (or  to  W.  J^  the 
wife  or  son  or  daughter  or  other  person,  found  at  the  usual  place  of 
abode  of  the  said  D.  D.,  he  not  being  found  there^  pie  said  W.  J^ 
being  a  member  of  his  family  and  ahove  the  age  of  sixteen  years, 

X.  Y.,  Ck>nstable  (or  sheriff  or  sergeant). 
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Though  the  statute  (S  2826)  requires  the  officer  to  state  the  "man- 
ner" of  service  yet  the  usual  practice  is  believed  to  be  sufficient  of  the 

officer  merely  to  endorse  and  sign,  "EiZecuted  on  the day  of 

,  192 — .**    But  not  so,  where  the  service  is  on  a  corporation. 


No.  17.    Retubn  on  Wabrant  or  other  Process  or  Notice  Servd)  on 

iNDIVmUAL   BT    POSTING   AT    HIS    RESIDENCE. 

{Idem.) 

Executed  on  the day  of ,  192 — ,  by  leaving  a  copy  of 

the  within  process  (or  notice)  posted  at  the  front  door  of  the  usual 
place  of  abode  of  D.  D.,  neither  he  nor  any  other  member  of  his  family 
above  sixteen  years  of  age  being  found  there. 

X.  Y.,  constable  (or  sheriff  or  sergeant). 


No.  18.    Subpoena  fob  Witnesses. 
(Code,  §  6021.) 

Virginia, county,  to-wlt: 

To  X.  Y.,  constable  (or  sheriff)  of  said  county: 

You  are  hereby  commanded  to  summon  A.  B.,  B.  C.  and  C.  E.  to 

appear  at ,  in  said  county,  on  the day  of ,  192 — , 

at a.  m.  (or  p.  m.),  before  me  or  such  other  Justice  as  may 

then  be  there,  to  testify  in  behalf  of  P.  P.,  in  a  warrant  then  and 
there  to  be  tried  between  the  said  P.  P.,  plaintiff,  and  D.  D.,  defendant 

Given  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


No.  19.    Affidavit  bt  Defendant  fob  Association  or  Other  Magis- 
trates wrrH  Tbial  Justice. 

(Code,  §  6022.) 

To  worshipful  J.  T.,  Justice  of  county: 

I,  D.  D.,  who  am  summoned  to  appear  before  J.  T.,  a  Justice  of 
county,  on  the day  of ,  192 — ,  to  answer  the  claim 


of  P.  P.  in  debt  (or  damages,  or  detinue  or  trover  and  conversion,  as 
the  case  may  be),  do  hereby  ask  that  the  said  J.  T.  shall  associate 
with  himself  two  other  Justices  of  the  peace  of  said  county,  who,  to- 
gether with  the  said  J.  T.,  shall  try  the  said  case.    This  the  

day  of  192—'. 

D.  D. 

An  oral  application  would  probably  be  sufficient,  but  a  written 
application  might  sometimes  be  better. 
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No.  20.    Judgment  in  Detinue. 

(Code,  §§  6022-3.) 
P.  F. 

▼•  in  uetmue. 

D.  u. 

At ,  In county,  on day  of ,  192 — : 

Judgment  is  that  the  plaintiif  recover  of  the  defendant  the  cow  (or 

other  property)    In  the  warrant  mentioned,  of  the  value  of  

dollars,  and  also  the  sum  of dolars  for  the  damages  sustained  by 

the  wrongful  detention  of  the  said  property,  and  dollars  for 

his  costs.  J.  T.,  J.  P. 


No.   21.    Judgment   in    Tboveb. 

(idem.) 
P.  P. 

^'  In  Trover. 

D.  D. 

At ,  in county,  on day  of ,  192 — : 

Judgment  that  the  plaintiff  recover  of  the  defendant  dol- 
lars, with  interest  from  the day  of ,  192 — ,  till  paid,  and 

(or  other  property)  in  the  warrant  mentioned,  and dollars  for 

his  costs.  J.  T.,  J.  P. 


No.  22.    Judgment  in  Debt  or  Damages. 

{Idem,) 
P.  P. 

^*  In    Debt    (or  Damages), 

D.  D. 

At ,  in county,  on day  of ,  192 — : 

Judgment  that  the  plaintiff  recover  of  the  defendant  dol- 
lars, with  Interest  from  the day  of ,  192 — ,  till  paid;  and 

dollars  for  his  costs. 

V.    1.,  «l.  if' 

In  a  proper  case,  insert  immediately  after  the  word  "Judgment," 
"upon  an  instrument  waiving  the  homestead,"  or  "upon  a  claim  against 
which  the  homestead  cannot  be  demanded." 


P.  P. 


No.  23.  Indobsement  of  Appeal  to  Couet. 

(Code,  S  6027.) 


▼•  In  Detinue  (or  Trover,  Debt  or  Datnages), 

D.  li. 


county,  to-wit: 


The  said  D.  D.   (or  P.  P.)   having  prayed  an  appeal  from  my 
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judgment  in  this  cause,  and  tendered  S.  S.  as  his  surety,  who  there- 
upon undertook,  as  surety,  for  the  payment  of  such  judgment  as  may 
be  rendered  on  appeal  by  the  appellate  court  against  the  defendant  and 
all  costs  and  damages  (or  all  costs  and  damages  merely,  if  the 
recorery  be  for  costs  only)  an  appeal  from  my  said  judgment  Is 
granted  the  said  defendant  (or  plaintiff)  to  the  circuit  court  of  said 
county.    Qiven  under  my  hand,  this day  of ,  192—. 


No.  24.    Stat  of  Bxecutioit. 
{Idem.) 

P.   K 

▼•  In  Debt  (or  Damages). 

D.  U. 

Judgment  having  been  rendered  In  this  cause  against  the  defend- 

and  for dollars,  excluslre  of  interest  and  cost^,  and  he  haying 

requested  stay  of  execution  thereon,  whereupon  S.  S.  undertook,  as  the 
surety  of  the  said  defendant,  for  the  payment  of  the  said  judgment, 

execution  theieon  is  stayed  for days  from  its  date  (40,  60  or 

90  days,  according  as  judgment  is  for  a  sum  over  |10  and  not  exceed- 
ing 120,  over  |20  and  not  exceeding  |30,  or  over  |30).    This  

day  of ,  ibz— .  J.  T.,  J.  P. 


No.  26.    Warr  of  Possession  in  Dbtinub. 
(Code,   S    6029.) 

Virginia, ^  county,  to-wit: 

To  X.  Y.,  constable  (or  sheriff)  of  said  county: 

IT^ese  are  to  command  you  to  cause  P.  P.  to  have  possession  of 
[here  state  the  property  as  in  the  judgment],  which  he  has  recovered 
before  me  against  D.  D. 

You  are  also  commanded  that  of  the  goods  and  chattels,  current 
money,  and  bank  notes  of  the  said  D.  D.,  in  your  county,  you  cause 

to  be  made dollars,  which  to  the  said  P.  P.  were  at  the  same 

time  adjudged  for  his  damages  sustained  by  the  wrongful  detention 
of  the  said  cow  (or  other  property)  by  the  said  D.  D.,  and dol- 
lars, whidl  were  then  also  adjudged  to  the  said  P.  P.  for  his  costs 
in  prosecuting  his  said  warrant 

And  make  true  return  before  me^  of  the  day  and  manner,  of  execut- 
ing this  writ    Given  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


Na  26.    ExECTTTiON  in  Detinub. 

(Code,  §§  6029-30.) 

Virginia, county,  to-wit: 

To  X.  Y.,  constable  (or  sheriff)  of  said  county: 

These  are  to  command  you  that  of  the  goods  and  chattels,  current 
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money  and  bank  notes  of  D.  D.,  in  your  oonnty,  you  cause  to  be  made 

the  sum  of dollars,  which  P.  P.  has  recovered  before  me,  in  a 

warrant  In  detinue  for  the  value  of  a  certain  cow  (or  other  property), 

and  also  dollars,  for  his  damages  sustained  by  the  wrongful 

detention  thereof  by  the  said  D.  D.,  and  — ^ dollars,  which  were 

adjudged  to  the  said   P.  P.  for  his  costs  in  prosecuting  his  said 

warrant     Given  under  my  hand,  this  day  of  ,  192 — . 

J.  T.,  J.  P. 


No.  27.    BZEcxrnoN  in  Tboveb. 
{Idem,) 

Virginia,  county,  to-wit: 

To  X.  T.,  constable  (or  sheriff)  of  said  county: 

These  are  to  command  you  that  of  the  goods  and  chattels,  current 
money  and  bank  notes  of  D.  D.,  in  your  county,  you  cause  to  be  made 

the  sum  of dollars,  which  P.  P.  has  recovered  before  me,  in 

a  warrant  in  trover  and  conversion,  for  his  damages  sustained  by  the 
wrongful  conversion  by  the  said  D.  D.  of  a  certain  cow  (or  other  prop- 
erty), the  goods  and  chattels  of  the  said  P.  P.,  and  dollars, 

which  were  adjudged  to  the  said  P.  P.  for  his  costs  in  prosecuting  his 
said  warrant;  and  how  you  shall  have  executed  this  writ,  make  true 
return  before  me,  within  sixty  days  from  the  date  hereof.  Given  under 
my  hand,  this day  of ,  192 — . 


No.  28.    EikECUTioN  in  Debt  ob  Damages. 

(Idem,) 

Virginia,  county,  to-wit: 

To  X.  T.,  constable  (or  sheriff)  of  said  county: 

These  are  to  command  you  that  of  the  goods  and  chattels,  current 
money  and  bank  notes  of  D.  D.,  in  your  county,  you  cause  to  be  made 

the  sum  of dollars,  with  interest  thereon  from  the day 

of ,  192 — t  till  paid,  which  P.  P.  has  recovered  before  me  in  a 

warrant  in  debt  (or  damages),  against  the  said  D.  D.,  and  also  the  sum 

of dollars,  which  were  adjudged  to  t^e  said  P.  P.  for  his  costs 

in  prosecuting  his  said  warrant. 

And  how  you  shall  have  ezcuted  this  writ,  make  true  return  before 
me,  within  sixty  days  from  the  date  hereof.  Given  under  my  hand, 
this  day  of  ,  192 — . 

«l.     X«,    «l.    MTt 


No.  29.    BxECvnoN  Against  Apministratob  ob  Exbcutob. 

(Idem.) 

Virginia,  county,  to-wit: 

To  X.  T.,  constable  (or  sheriff)  of  said  county: 

These  are  to  command  you  that  of  the  goods  and  chattels,  current 
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« 

money  and  bank  noteai  of  D.  D.,  deceased,  in  the  hands  of  A.  E., 
administrator  (or  executor)  of  tiio  said  D.  D.,  deceased,  to  be  ad- 
ministered, you  cause  to  be  made,  in  your  county,  the  sum  of 

dollars,  with  interest  thereon  from  the day  of ,  192 — ,  till 

paid,  which  P.  P.  has  recovered  before  me,  in  a  warrant  in  debt  (or 
damages)  against  the  said  A.  E.,  as  administrator  (or  exectUor)  of 

the  said  D.  D.,  deceased,  and  also dollars,  which  were  adjudged 

to  the  said  P.  P.  for  his  costs  in  prosecuting  his  said  warrant 

And  how  you  shall  have  executed  this  writ,  nuike  true  return  before 
me,  within  sixty  days  from  the  date  hereof.  Given  under  my  hand,  this 
day  of ,  1»2— . 

This  form,  It  is  hoped,  will  enable  the  justice  to  frame  any  process 
for  or  against  an  administrator  or  executor. 


No.  30.    Summons  Against  Garnishee. 
(Code,    §§    6509-13.) 

Virginia,  county,  to-wit: 

To  X.  Y.,  constable  of  said  county: 

Whereas  P.  P.  has/  recovered  before  me,  J.  T.,  a  Justice  of  said 

county,  a  judgment  against  D.  D.  for  the  sum  of dollars,  with 

interest  thereon  from  the  day  of  ,  192 — ,  till  paid,  and 

dollars  for  costs;  upon  which  judgment  a  writ  of  fieri  facias,  on 

day  of ,  192 — ,  was  issued  against  the  goods  and  chattels, 

current  money  and  bank  notes  of  the  said  D.  D.,  and  placed  in  the 
hands  of  X.  Y.,  constable  (or  sheriff)  of  said  county;  and  whereas  the 
said  P.  P.  has  this  day  suggested  that,  by  reason  of  the  lien  of  the 
said  writ  of  fieri  facias,  there  is  a  liabilty  on  one  G.  G.^ 

These  are,  therefore,  to  command  you  to  summon  the  said  D.  D., 

as  well  as  the  said  G.  G.,  to  appear  at ,  in  said  county  (being 

also  within  the  district  wherein  the  defendant  resides),  on  the 

day  of  ,   192 — ,  at  a.  m.    (or  p.   m.),  before   me   {oc 

J,  8,)^  a  justice  of  said  county,  to  answer  to  the  said  suggestion.  And 
then  and  there  make  return  of  this  summons.  Given  under  my  hand, 
this day  of ,  192 — . 


Upon   Suggestion. 


No.  31.    Judgment  Against  Gaknishee. 

(Idem.) 
P.  P.,  PlalnUfr, 

V. 

D.  D.,  defendant, 
G.  G.,  garnishee. 

At ,  in county,  on day  of ,  192: 

It  appearing  that  G.  G.,  garnishee,  is  indebted  to  D.  D.,  defendant, 
in  the  sum  of dollars,  judgment  is  that  the  plaintiff,  P.  P.,  re- 
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cover  of  the  said  G.  G.  the  sum  of dollars,  with  interest  from 

the day  of ,  192 — ,  till  paid,  and  dollars  for  his 

cost3  (but  omit  as  to  costs.  If  the  garnishee  owe  not  enough  to  iwiy 
Judgment  and  costs). 

In  case  of  property  In  hands  of  granlshee,  say  Instead :  "It  appear- 
ing that  G.  G.,  garnishee,  has  in  his  possession  a  horse  (or  other 
property)  belonging  to  the  said  D.  D.,  it  is  hereby  ordered  that  X.  T., 

constable  (or  sheriff)  of county,  do  take  and  sell  the  said  horse, 

according  to  law,  and  out  of  the  proceeds  of  said  sale  pay*  to  the 
said  P.  P.  his  Judgment,  and  return  any  surplus  to  the  said  D.  D." 


No.  32.    Indemnifting   Bond. 
[See  Bonds,  No.  4.] 


Na  33.    Forthcoming  Bond. 
[See  Bonds,  No.  13.] 


No.  34.    Notice  of  Sale  of  Pbopebty  Levied  on. 

(Code,    §§    2831-33.) 

Notice! 

On  the  day  of  ,   192 — ,  between   10  a.  m.   and   3 

p.  m.  of  that  day,  at  ,  In  county,  I  shall  sell  to  the 

highest  bidder,  for  cash,  to  satisfy  an  execution  (or  distress  warrant) 
In  my  hands  in  favor  of  P.  P.  against  D.  D.,  the  following  property, 

to-wit;    [here  describe  the  property].     This  day   of  , 

192—. 

X.  Y.,  constable  (or  sheriff)  of  county. 


No.  35.    Notice  to  Tbt  Appeal. 

(Code,    §    6039.) 
To  Mr.  u.  u.:     . 

Take  notice,  that  on  the day  of ,  192 — ,  that  being 

the  day  of  the  term,  192 — ,  of  the  circuit  court  of 

county,  I  shall  move  the  said  court  to  try  your  appeal  from 

the  Judgment  of  J.  T.,  a  Justice  of  said  county,  rendered,  on  a  warrant 

for  a  small  claim,  in  my  favor  against  you,  on  the  day  of 

,  192—.    This day  of ,  192—. 

P.  P.,  by  his  attorney. 
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No.   36.    Appucation  to  Justice  fob  Wabsant  of  Intebplkadeb  bt 
Claimant  of  Pbopebtt  Levied  on  ob  Distbained. 

(Code,  S  6035.) 

To  J.  T.,  a  Justice  of  county: 

The  petition  of  C.  C.  represents  that  an  execution  awarded  by 

you  (or  hy  J,  S,,  a  justice  of countv)  on  a  Judgment  rendered 

by  you  (or  by  him).  In  a  warrant,  in  favor  of  P.  P.  against  D.  D., 

for  the  sum  of dollars,  has  been  levied  on  [here  describe  the 

property]  by  X.  Y.,  a  constable  (or  the  sheriff)  of  said  county,  who 

has  advertised  the  same  to  be  sold  on  the day  of ,  192 — ^ 

to  satisfy  the  said  execution;  that  the  said  property  belongs  to 
your  petitioner  and  is  now  claimed  by  him  [or  that  the  said  property 
is  claimed  hy  one  C,  C],  and  that  the  same  Is  not  of  greater  value 
than  120,  and  ought  not  to  be  sold  to  satisfy  the  said  execution: 

Tour  petitioner  therefore  asks  you  to  award  him  a  summons 
against  the  said  P.  P.  and  D.  D.,  returnable  in  not  less  than  five  days 
from  the  date  thereof,  to  show  cause  why  the  said  property  should 

not  be  discharged  from  the  said  levy.     This  day  of  ^ 

192—. 

C.  C,  claimant   {officer  or  plaintiff). 

In  case  of  a  distress  warrant,  insert  "a  distress  warrant  awarded 
by  you  (or  /.  B,),  a  justice  of  said  county"  for  "an  execution 
awarded  •  •  •  on  a  warrant,"  and  "distress  warrant"  for  "execution," 
wherever  it  occurs. 

This  application,  though  not  required  to  be  in  writing,  should  be, 
that  being  the  better  practice.  Either  the  claimant,  the  plalntift  in 
the  execution  or  distress  warrant,  or  the  officer  making  the  levy,  may 
make  the  application. 


No.  37.    Affidavit  that  Pbopebtt  is  Not  of  Gbbateb  Valite  than 

|20,   to  be  ETndobsed  on  the  Petttion. 

{Idem.) 

Virginia,  county,  to-wit: 

This  day,  C.  C.  personally  appeared  before  me,  J.  T.,  a  Justice  of 
said  county,  and  made  oath  that  to  the  best  of  the  said  affiant's  be- 
lief, the  property  levied  on,  under  the  within  named  execution,  is  not 

of  greater  value  than  |20.     Given  under  my  hand,  this  the  

day  of ,  192 — . 

J.    X.,  J.   xf. 

The  person  filing  the  above  affidavit,  may  now  be  either  the  claim- 
ant, the  plaintiff  in  the  execution  or  distress  warrant,  or  the  officer 
making  the  levy. 
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No.  88.    Wabbant  of  Intebpleadeb  bt  a  Justice  to  Tbt  Txtle  of 

Pbofebtt  Levied  on  ob  Distbained. 

{Idem,) 

Virginia,  county,  to-wit: 

To  X.  Y.,  constable  of  said  county 

Whereas  it  appears  to  me,  J.  T.,  a  Justice  of  said  county,  by  the 
application  of  C.  C,  that  an  execution  awarded  by  me  (or  hy  J.  £f.,  a 
justice  of  said  county),  on  a  Judgment  rendered  by  me  (or  hy  him) 
on  a  warrant,  in  favor  of  P.  P.  against  D.  D.,  has  been  levied  on 
[here  describe  the  property]  by  X.  Y.,  a  constable  (or  the  sheriff) 
of  said  county,  and  that  the  said  property  is  now  advertised  to  be 

sold  by  the  said  constable  (or  sheriff)  on  the day  of , 

192 — ,  to  satisfy  the  said  execution;  and  whereas  the  said  C.  D.  claims 
the  said  property  as  his,  and  avers  that  the  same  is  not  liable  to  said 
execution,  and  it  appearing  by  the  affidavit  of  the  said  C.  C.  (or 
P.  P.  or  X,  7.),  that  the  said  property  Is  not  of  greater  value  than 

lav. 

These  are,  therefore,  to  command  you  to  summon  both  the  said 

P.  P.  and  D.  D.  to  appear  before  me  at ,  in  said  county,  on  the 

day  of ,  192 — ,  at a.  m.  (or  p.  m.),  to  show  cause 

why  the  said  property  should  not  be  discharged  from  the  said  levy. 

Given  under  my  hand,  this day  of ,  192 — , 

J.  T.,  J.  P. 

Supply  here  first  paragraph  of  note  under  No.  34. 


No.  39.    Endobsement  on  Wabbant  of  Postponement  of  Sale. 

{Idem.) 
I  do  require  that  the  sale  of  the  within  mentioned  property, 
taken  to  satisfy  the  within  mentioned  execution,  be  postponed  until 

after  the day  of ,  192 — ,  (i.  e.,  after  the  return  day  of 

the  warrant).    This day  of ,  192—. 

J.  T.,  J.  P. 


No.  40.    Jitdoment  on  Wabbant  of  Intebpleadeb. 

{Idem,) 
C.  C,  plalntis, 

r.  Warrant  of  Interpleader. 

P.  P.  and  D.  D.,  defendants. 

At  ,  in  county,  on  day  of  ,  192 — . 

Upon  a  hearing  I  do  adjudge  that  the  [here  describe  the  prop- 
erty], mentioned  in  the  within  warrant,  is  not  (or  is,  as  the  case 
may  be),  liable  to  the  within-mentioned  execution  (or  distress  war- 
rant) levied  on  the  same,  and  I  do,  therefore,  order  X.  Y.,  constable 
of  said  oounty,  to  deliver  the  said  property  to  the  said  C.  C.  (or  to 
sell  the  said  property  to  satisfy  the  said  execution  or  distress  war- 
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rant);  and  I  do,  moreover,  adjudge  that  the  said  P.  P.   (or  (7.  (7.) 

XMiy  to  the  said  C.  C.    (or  P.  P.)    the  sum  of  dollars,  for 

his  costs  by  him  expended  in  prosecuting   (on  defending)   the  said 
summons.    CJoven  under  my  hand,  this day  of ,  192 — . 


No.  41.    Appeal  in  Case  of  Intbbpleadeb. 
[See  No.  23,  above.] 


No.  42.    Notice  to  Appeal  in  Case  of  Intebflbadeb. 

[See  No.  33,  above.] 
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II.    ATTACHMENTS 

(I)     Attachments  Tbiasle  bt  a   Justice 

Jurisdiction  and  grounds 
How  attachment  obtained 
Where  and  when  attachment  obtained 
Against  what  estate;  how  directed,  served,  returnable,  and 
triea 

Gkimishment  in  attachment  cases 
Exemption  from  attachment  and  garnishment 
§    7.    Bonds    in  attachment   cases 

(1)  Attachment  bond 

(2)  Indemnifying  bond 

(3)  Forthcoming  and  replevy  bonds 

(4)  Appeal  bond 

t    8.    Service  or  levy  of  attachment 

§    9.    Lien  of  attachment 

§  10.    Who  may  defend  attachment 

S  11.  What  defense  may  be  made;  when  attachment  to  be  dis- 
missed 

t  12.  Where  a  third  person  claims  the  property  or  an  interest 
therein  or  lien  thereof 

S  13.    Amendments  in  attachment 

§  14.    Judgment  in  attachment 

t  16.    Rehearing  for  non-resident  defendant 

§  lb.    Appeal 

S  17.    Various  forms  under  "Trial  of  Attachments  by  a  Justice^* 

(II)     Attachments  Issueb  by  a  Justice  ob  Clebk  and  Rbtubn- 

ABIJ3  TO  Coubt 

S  1.  In  what  cases  Justice  or  clerk  may  issue  attachments  re- 
turnable to  court 
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§  2.    Judlsdiction  of  courts;   venue;    peadings 

§  3.    Who  may  sue  out  an  attachment 

§  4.    Grounds  of  attachment 

§  5.    Petition  for  attachment;  what  to  state;  must  be  sworn  to; 

who  may  be  made  defendtints,  garnishees,   etc. 
§  6.    Other  provisions  as  to  attachments 

S  7.    Various  forms  under  "Attachments  Issued  by  a  Justice  or 
Clerk  and  Returnable  to  Court" 

A  justice  in  some  cases  may  issue  and  try  attachments, 
and  in  others  he  issues  them  and  returns  them  to  court  for 
trial. 

Attachments  Triable  by  a  Justice 

§  L  Jarisdictioii  and  groands^ — Where  a  due  claim 
(other  than  for  a  personal  injury)  does  not  exceed  $20  (ex- 
clusive of  interest) ,  a  justice  may,  upon  proper  petition,  issue 
and  try  an  attachment  in  the  three  cases  enumerated  below, 
where  the  principal  defendant  or  one  of  the  principal  de- 
fendents — 

(1)  Is  a  foreign  corporation,  or  a  non-resident  of  the 
State,  and  has  estate,  debts,  or  lien  owing  to  it  or  him,  within 
the  county  or  corporation; 

(2)  Is  removing  or  about  to  remove  out  of  the  State, 
with  intent  to  change  his  domicile,  or  permanent  residence 
(see  Domicile  and  Residence) ; 

(3)  Is  removing,  intends  to  remove,  or  has  removed 
the  specific  property  claimed,  or  the  proceeds  of  the  sale  of  his 
property,  or  a  material  part  of  such  estate  or  proceeds,  out  of 
this  State,  so  that  there  probably  will  not  be  therein  effects 
sufficient  to  satisfy  the  claim,  when  judgment  is  obtained 
therefor,  should  only  the  ordinary  process  of  law  be  used 
to  obtain  the  judgment  (Code,  §§  6416,  6379.) 

Likewise,  a  justice,  upon  proper  affidavit  (a  petition  is 
not  required  in  this  case),  where  the  claim  is  less  than  $20, 
may  issue  and  try  an  attachment,  where  a  tenant  liable  for 
rent  payable  within  a  year,  intends  to  remove,  is  removing, 
or  has  within  thirty  days  removed,  his  effects  from  the  leased 
premises  otherwise  than  in  the  usual  course  of  trade,  so  that 
there  wiU  not  be  left  on  the  premises  property  liable  to  distress 
sufficient  to  pay  the  rent.  In  this  case  any  goods  liable  to 
distress  for  rent,  as  well  as  any  goods  liable  for  the  debt,  may 
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be  attached.  The  attachment  should  also  summon  the  de- 
fendant to  answer  the  attachment.     (Code,  §§  6418,  6416.) 

§  2.  How  attadmieiit  ob'tainrd. — How  an  attachment  is 
obtained  upon  a  petition,  for  the  particulars  of  which  see  div. 
(II.),  section  6,  below. 

An  attachment  for  rent  is  obtained  in  the  old  way  of  com- 
plaint on  oath  (Code,  §§  6416,  6418). 

§  3.  Where  end  when  attachmeiit  obtained. — An  at- 
tachment may  issue  in  the  county  or  city  where  the  cause  of 
action  arose  or  where  the  principal  defendant  has  estate  or 
debts  owing  to  him.     (Code,  §  6381.) 

An  attachment  may  issue  or  be  executed  on  a  Sunday  if 
oath  be  made  that  the  defendant  on  that  day  is  actually  re- 
moving his  effects  or  is  removing  or  about  to  remove  out  of 
this  State  with  intent  to  change  his  domicile  (Code,  §  6392). 

§  4  Against  wbmt  eelate;  how  directed,  aenred,  re- 
tamabfei  and  tried. — ^The  attachment  may  be  against  the 
specific  property  (if  any)  claimed,  or,  if  the  claim  be  not  for 
specific  property,  against  the  estate  of  the  defendants,  and  is 
directed  to  the  sheriff,  sergeant,  or  constable  of  any  county 
or  corporation,  and  made  returnable  before  the  justice  issuing 
the  attachment,  or  some  other  justice  of  the  same  county  or 
corporation,  and  thereupon  such  proceedings  may  be  had  be- 
fore the  justice  as  would,  if  the  claim  exceeded  $20  (exclusive 
of  interest),  be  had  before  a  court,  except  that  the  proceedings 
shall  in  all  cases  be  without  formal  pleadings,  and  the  trial 
shall  be  without  a  jury.  The  attachment  may  be  served  on 
a  corporation  as  process  and  notice  may  be  served  under 
sections  6063  and  6064  (sec.  8,  below).  If  the  attachment  is 
levied  on  real  estate  it  must  be  removed  by  the  justice  to  court. 
All  bonds  are  to  be  filed  with  the  clerk.     (Code,  §  6415-6386.) 

§  5.    Garnishment  in  attachment  cases.^ — 

(1)  Proceedings  against  defendant  for  dehts^  etc.^  ad- 
mitted to  he  due;  when  debtor  m/iy  claim  exemption  out  of 
amount  due. — By  section  6398  of  the  Code:  "A  defendant, 
who,  at  the  time  of  service  of  the  attachment,  was  alleged  to 
be  indebted  to  a  principal  defendant,  or  had  in  his  possession 
personal  property  belonging  to  such  principal  defendant,  shall 
appear  in  person  and  submit  to  an  examination  on  oath 
touching  such  debt  or  personal  property,  or  he  may,  with 
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the  consent  of  the  court,  file  an  answer  in  writing  under  oath, 
stating  whether  or  not  he  was  so  indebted,  and  if  so,  the  amount 
thereof  and  the  time  of  maturity,  or  whether  he  had  in  his  pos- 
session any  personal  property  belonging  to  said  principal  de- 
fendant and  if  so,  the  nature  and  value  thereof.  If  it  appear  on 
such  examination  or  by  his  answer  that  at  the  time  of  the  service 
of  the  attachment,  he  was  indebted  to  the  principal  defendant, 
or  had  in  his  possession  or  control  any  goods,  chattels,  money, 
securities  or  other  effects  belonging  to  the  said  defendant, 
the  court  may  order  him  to  pay  the  amount  so  owing  by 
him,  or  to  deliver  such  effects  to  the  sheriff,  sergeant,  or  other 
person  designated  by  the  court  to  receive  the  same,  or  such 
defendant  may,  with  the  leave  of  the  court  give  bond  with 
sufficient  security,  payable  to  such  person  and  in  such  jx^nalty 
as  the  court  shall  prescribe,  with  condition  to  pay  the' amount 
owing  by  him,  and  have  such  effects  forthcoming,  at  such 
time  and  place  as  the  court  may  thereafter  require,  but  the 
principal  defendant,  if  a  householder  or  head  of  a  family, 
may  claim  that  the  amount  so  found  owing  from  his  co- 
defendant,  or  the  personal  property  in  his  possession,  shall  be 
exempt  from  liability  for  the  plaintiff's  claim ;  and  if  it  shall 
appear  that  the  principal  defendant  is  entitled  to  such  exemp- 
tion^ then  the  court  shall  render  a  judgment  against  the  de- 
fendant answering  only  for  the  excess,  if  any,  l>eyond  the 
exemption  to  which  the  principal  defendant  is  entitled.  An 
answer  under  oath  under  this  section  shall  be  deemed  'prima 
facie  to  be  true." 

(2)  //  a  defendarU  indebted  tOy  or  having  effects  of  the 
principal  defendant  fail  to  appear  what  court  may  do. — By 
section  6399:  ^^If  the  attachment  be  served  on  a  defendant 
who  the  petition  alleges  is  indebted  to,  or  has  in  his  possession 
effects  of,  the  principal  defendant,  and  he  fail  to  appear,  the 
court  may  either  compel  him  to  appear,  or  hear  proof  of  any 
debt  owing  by  him,  or  of  effects  in  his  hands  belonging  to  said 
defendant  in  such  attachment,  and  make  such  orders  in  rela- 
tion thereto  as  if  what  is  so  proved  had  appeared  on  his  ex- 
amination." 

(3)  When  plaintiff  suggests  that  a  defendant  has  not 
fuUy  disclosed  the  debts  owing  by  him^  etc.^  hew  court  to 
ascertain  same. — By  section  6400. — "When  it  is  suggested  by 
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the  plaintiff  in  any  attachmeait  that  a  co-defendant  has  not 
fully  disclosed  the  debts  owing  by  him,  or  effects  in  his  hands 
belonging  to  the  principal  defendant  in  such  attachment,  the 
court,  without  any  formal  pleading,  shall  inquire  as  to  such 
debts  and  effects,  or,  if  either  party  demand  it,  shall  cause  a 
jury  to  be  impaneled  for  that  purpose,  and  proceed  in  respect 
to  any  such  found  by  the  court  or  the  jury,  in  the  same  manner 
as  if  they  had  been  confessed  by  such  co-defendant.  If  the 
judgment  of  the  court  or  verdict  of  the  JU17  be  in  favor  of 
such  co-defendant,  he  shall  have  judgment  for  his  costs  against 
the  plaintiff." 

§  8.    Exeii4>tioiis  from  attacfament  and  gamishmeiit. — 

In  attachment,  or  garnishment,  as  in  executions,  one  should 
note  the  following  exemptions: 

(1)  The  ^^homestead  exemption,"  which  the  defendant 
may  claim  and  set  apart  in  real  or  personal  property,  or  both, 
amounting  to  $2,000  (Code,  §§  6531-2). 

(2)  The  "poor  debtor's  exemption",  or  certain  necessary 
articles  for  housekeeping  or  farming  specified  in  the  statute, 
amounting  to  some  $500  (Code,  §§  6552-3). 

(3)  The  "laboring  man's  exemption,"  not  exceeding  $50 
per  month,  which  cannot  be  evaded  by  sending  the  claim  into 
another  state  for  collection  (Code,  §§  6555-7). 

(4)  The  wages  of  a  minor  is  not  liable  to  garnishment 
or  otherwise  liable  to  the  payment  of  debts  of  parents  (Code, 
§6558). 

For  when  defendant  may  claim  exemption  out  of  amount 
due  from  garnishee,  see  section  5,  (1),  above. 

The  wages  and  salaries  of  officers,  clerks,  employees,  hold- 
ing their  office  by  city,  town,  or  county  authority,  whether  by 
election  or  appointment,  and  who  receive  compensation  for 
their  service  from  the  monies  of  such  city,  town  or  county,  are 
liable  to  garnishment  or  execution,  unless  exempt  under  the 
above  heads  (Code,  §§  6560-1).  And  the  wages  and  salaries  of 
State  employees  (but  not  of  State  officers)  are  likewise  sub- 
ject to  garnishment  or  execution  (Code,  §  6559). 

See,  also,  Homestead  and  other  Exemptions, 

§  7.    Bonds  in  attachment  cases. — 

(1)  Attachment  bond. — If  the  officers  take  possession  of 
the  property  attached,  the  plaintiff'  must  give  an  attachment 
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bond,  with  condition  to  pay  all  costs  and  damages  which  may 
be  awarded  against  him,  or  sustained  by  any  person,  by  reason 
of  his  suing  out  the  attachment.  (Code,  §§  6384, 6414.)  Also, 
a  bond  is  required  of  the  plaintiff  when  the  defendant  makes 
affidavit  of  a  substantial  defense.  If  not  given,  the  attach- 
ment stands  dismissed.     (Code,  §  6385.) 

(2)  Indemmfying  bond. — If  a  doubt  arise  whether  the 
property  is  liable  to  attachment,  the  plaintiff  must  give  an 
indemnifying  bond,  with  condition  to  indemnify  the  officer 
against  all  damages  which  he  may  sustain  in  consequence  of 
the  seizure  or  sale  of  the  property  and  to  pay  any  claimant 
of  such  property  all  damage  which  he  may  sustain  in  con- 
sequence of  such  seizure  or  sale,  and  also  to  warrant  and  de- 
fend to  any  purchaser  of  the  property  such  estate  or  interest 
therein  as  is  sold;  but  if  the  property  is  in  the  possession  of 
the  defendant  and  some  other  person  claims  it,  no  indemnify- 
ing bond  is  required,  and  the  officer  proceeds  to  execute  the 
attachment,  unless  the  claimant  gives  a  suspending  bond  and 
proceeds  within  thirty  days  thereafter  to  have  the  title  to  the 
property  tried  by  an  interpleader.     (Code,  §  6154.) 

(3)  Forthcoming  and  replevy  bonds. — ^The  defendant 
may  regain  possession  of  the  pix)perty  by  giving  a  forthcoming 
bond,  with  condition  to  have  the  property  forthcoming  at 
such  time  and  place  as  the  court  or  justice  may  require;  or, 
instead,  he  may  release  the  property  from  the  attachment  by 
giving  a  replevy  bond  with  condition  to  perform  the  judgment 
of  the  court  or  justice.     (Code,  §§  6394-6,  6414.) 

(4)  Appeal  bond. — When  appeal  given,  property  is  to 
be  delivered  to  the  owner  (Code,  §  6413). 

§  8.  Service  or  levy  of  attachment. — ^An  attachment  is 
levied  in  the  case  of  tangible  personal  property,  as  at'  common 
law  (see  "Warrants  for  Small  Claims",  div.  I.,  section  14,  (6), 
above) ;  or  by  service  of  a  copy  on  the  person  having  pos- 
session, if  bond  required  upon  affidavit  of  substantial  defense 
has  been  given;  otherwise  by  taking  possession;  in  cases  of 
garnishees,  by  delivery  of  a  copy;  in  the  case  of  real  estate, 
by  an  endorsement  of  the  levy  on  the  ajttachment  describing  the 
real  estate,  and  serving  the  attachment  on  the  person,  if  any, 
in  possession.  It  may  be  served  as  a  notice  may  be  served 
under  sections  6041  and  6068-4  of  the  Code — see  Notice, 
(Code,  §  6390.) 


^4 


1076    JUSTICE  OF  THE  FEACE — Att(ichinents  Triable  by  J.  P. 

Where  an  officer  has  in  his  possession  money  or  effects 
of  the  defendant  held  under  another  attachment  or  other 
process,  the  attachment  is  levied  by  delivering  a  copy  to  him. 

(Code,  §  6408.) 

In  a  case  triable  by  a  justice,  no  order  of  publication  is 
necessary,  but  if  the  defendant  cannot  be  served  with  the 
attachment  it  shall  be  posted  at  two  or  more  public  places  in 
the  county  or  city  in  which  the  attachment  is  sued  out,  at 
least  ten  days  before  judgment  or  sale.     (Code,  §  6415.) 

The  officer's  return  should  show  the  time  of  day,  date, 
and  manner  of  service  on  each  person  and  parcel  of  property, 
with  a  list  and  description  of  the  property  taken  (Code,  § 
6891). 

§  9.  Lien  of  attachnieiii. — The  plaintiff  has  a  lien  troin 
the  time  of  the  service  or  levy  of  the  attachment,  in  respect 
to  personal  property  in  possession  (actual  or  constructive)  of 
the  defendant,  and  personal  property,  bonds,  notes,  accounts, 
and  other  choses  in  action  or  securities  in  the  hands  of  or 
owing  by  a  co-defendant  or  garnishee;  and  from  the  date  of 
the  attachment,  in  respect  to  the  real  estate  mentioned  in  the 
endorsement  on  the  attachment  or  summons,  as  prescribed  in 
section  8,  above ;  but  a  holder  in  due  course  of  negotiable  paper 
has  priority  over  an  attachment  levied  thereon.  (Code,  § 
6393.) 

^^When  any  attachment  is  sued  out  although  the  property 
or  estate  attached  be  not  replevied  as  aforesaid,  the  interest 
and  profits  thereof  pending  the  attachment  and  before  judg- 
ment, may  be  paid  to  the  defendant,  if  the  court  deem  it 
proper."     (Code,  §  6396.) 

Attachment  liens  are  void  as  to  subsequent  bona  fide  pur- 
chasers (including  creditors  secured  by  deed  of  trust  or  mort- 
gage) for  value  and  without  actual  notice,  until  it  is  duly 
docketed  and  indexed  (Code,  §  6469). 

§  10.  Who  may  defend  attachmoni. — Any  defendant  or 
garnishee,  or  party  to  a  forthcoming  bond  or  the  officer,  or 
any  person  claiming  the  property  or  an  interest  therein  or  lien 
thereon,  may  make  defense  (Code,  §  6402).  The  garnishee 
may  make  any  defense  against  the  plaintiff  which  he  might 
make  against  the  defendant. 
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§  11.  What  defense  may  be  made;  when  attachment  to 
be  diiimiim^. — 

(1)  What  defense  ^fnay  be  made, — ^By  section  6403  of  the 
Code:  ^'Any  defendant  may  show  that  the  court  is  without 
jurisdiction  to  hear  and  determine  the  controversy. 

^'The  principal  defendant,  if  not  served  with  process, 
may  appear  specially  and  show  that  the  attachment  was  issued 
on  false  suggestion  or  without  sui&cient  cause,  in  which  event 
the  attachment  shall  be  quashed. 

^^Any  person  claiming  title  to,  an  interest  in,  or  a  lien 
upon  the  property  attached,  or  any  part  thereof,  after  being 
admitted  as  a  party  defendant,  if  not  already  a  defendant, 
and  the  principal  defendant,  may  contest  the  liability  of  the 
principal  defendant  for  the  petitioner's  claim,  in  whole  or  in 
part,  by  proof  of  any  matter  which  would  constitute  a  good 
defense  by  the  principal  defendant  to  an  action  at  law  on 
such  claim,  and  may  also  show  that  the  attachment  was  issued 
on  false  suggestion,  or  without  sufficient  cause.  The  prin- 
cipal defendant  may  also  file  set-offs  as  in  action  at  law. 

^'Other  defendants  shall  be  limited  to  defenses  personal 
to  themselves,  or  which  may  prevent  a  liability  upon  them  or 
their  property. 

'The  court  in  which  an  attachment  is  pending,  or  the 
judge  of  such  court  in  vacation  may,  either  before,  or  at  any 
time  after,  an  attachment  has  been  returned,  on  motion  of 
the  principal  defendant,  or  any  defendant  claiming  title  to, 
an  interest  in,  or  a  lien  upon  the  property  attached,  or  any  part 
thereof,  after  reasonable  notice  to  the  attaching  creditor,  hear 
testimony  and  quash  the  attachment,  if  of  opinion  that  the 
attachment  is  invalid  on  its  face,  or  was  issued  on  false  sug- 
gestion, or  without  sufficient  cause.  When  the  attachment  is 
properly  sued  out,  and  the  case  is  heard  upon  its  merits,  if 
the  couit  be  of  opinion  that  the  claim  of  the  plaintiff  is  not 
established,  final  judgment  shall  be  given  for  the  defendant. 
In  either  case,  he  shall  recover  his  costs,  and  there  shall  be 
an  order  for  the  restoration  of  the  attached  effects." 

(2)  When  attachment  to  be  dismissed. — By  section  6404: 
''If  the  principal  defendant  has  not  appeared  generally,  nor 
been  served  with  process,  and  the  sole  ground  of  jurisdiction 
of  the  court  is  the  right  to  sue  out  the  attachment,  and  this 
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right  be  decided  against  the  petitioner,  the  petition  shall  be  dis- 
missed at  the  costs  of  the  petitioner;  but  if  the  plaintiff's 
claim  be  due  at  the  hearing,  and  the  court  would  otherwise 
have  jurisdiction  of  an  action  against  such  defendant  for  the 
cause  set  forth  in  the  petition,  and  said  defendant  has  ap- 
peared generally,  or  been  served  with  process,  it  shall  retain 
the  cause  and  proceed  to  final  judgment  in  like  manner  as  if 
it  had  been  a  motion  matured  for  hearing  under  section  6046" 
— see  Motions  for  Money. 

§  12.  Where  a  third  perMm  claims  the  fHnoperty  or  an 
intereat  therein  or  Uen  tiiereon. — Such  person  may  file  a 
petition  by  way  of  an  interpleader  setting  up  his  claim,  upon 
giving  security  for  cost,  which  claim  will  be  first  tried  by  the 
court  or  justice;  or  the  plaintiff  may  mane  such  parties  co- 
defendants  in  his  original  petition — see  div.  (II.)  9  section  5, 
below.     (Code,  §  6407.) 

§•  13.  Amendments  in  attachments — By  section  6409  of 
the  Code :  ^'Such  amendments  shall  be  allowed  of  the  petition, 
answer,  grounds  of  defense,  and  of  any  of  the  other  proceed- 
ings in  the  attacnment  as  shall  be  conducive  to  the  attainment 
of  the  ends  of  substantial  justice,  and  upon  such  terms  as  to 
continuance  and  costs  as  may  seem  proper.  The  amendment 
when  made,  shall,  as  against  the  principal  defendant,  and  as 
to  claims  against  him  existing  at  the  time  the  attachment  was 
issued,  relate  back  to  the  time  of  the  levy  of  the  attachment, 
unless  otherwise  directed.  No  attachment  shall  be  quashed  or 
dismissed  for  mere  formal  defects." 

§  14    Judgment  in  attachment — See  Code,  §§  6405-6. 

§  15.  Rehearing  for  mm-resident  defendant — See  Code, 
§§  6411-12. 

§  IS.  Appeal — Perhaps  an  appeal  lies  as  in  the  case  of 
a  warrant  for  a  small  claim  (Code,  §§  6415,  6027,  6036-7). 

§  17.  Various  forms  under  ""AttachmenU  Triable  by  a 
Justice.'* 

No.  1.    Petition  fob  Attachment  Tbiablb  bt  a  Justice. 

(Code,  8(  6415,  6383.) 

To  worshipful  J,  T.,  a  Justice  of  the  Peace  for  the  County  or 

City)  oj  : 

[Fbllow  the  petition  below,  for  attachment  returnable  to  court. 
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(diT.   (II),  Na  1),  and  state  one  or  more  of  only  the  first  t^ree 
grounds  of  attaclmient.j 


Na   2.    Attachment   Triable  bt   a   Justice. 

{Idem.) 

[Follow  the  attachment  below,  returnable  to  court,   (div.    (II), 
No.  2),  and  make  it  returnable  before  a  Justice  instead  of  the  court] 


No.  3.     Ck>MFLAINT  FOB  ATTACHMENT  AQAINST  TENANT  RSMOYINO  EFFECTS 

FBOM  Leased  Premises. 

(Code,  S(  6416-18.) 
county,  to-wit: 


This  day  P.  P.  (or  A.  T.»  agent  or  attorney  tor  P.  P.)  has  personally 
appeared  before  me,  J.  T.,  a  Justice  of  said  county,  in  the  state  of 
Virginia,  and  made  complaint  on  oath,  to  the  best  of  affiant's  belief, 
that  D.  D.  is  his  tenant,  and  is  liable  to  him  for  rent  of  a  [here 

designate  the  premises  leased],  in  the  sum  of dollars  (or  in 

the  part  of  the  crops  and  produce  of  said  premises,  of  the 

estimated  value  of ,  dollars)^  payable  within  one  year,  to-wit: 

[if  the  rent  is  payable  in  money,  state  when  each  portion  of  the 
rent  falls  due  within  the  year];  and  that  the  said  D.  D.j  intends 
to  remoye  (or  is  removin^f  or  ha^y  toithin  thirty  days  last  past,  re- 
moved) his  effects  from  the  leased  premises  aforesaid  otherwise  than 
in  the  usual  course  of  trade;  and  that  there  is  not  (or  tJvat  unless  an 
attachm,ent  issues  there  will  not  he  left)  on  such  premises  property 
liable  to  distress  sufficient  to  satisfy  the  rent  so  to  become  payable. 

Oiyen  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


No.  4.    Attachment  aoainst  Tenant  Removino  ESetbctb  fbom  Leased 

Premises. 

{Idem.) 

Virginia,  county,  to-wit: 

To  X.  Y.,  sheriff  (or  constable)  of county: 

Whereas  P.  P.  (or  A.  T.,  agent  or  attorney  for  P.  P.)  has  this  day 

personally  appeared  before  me,  J.  T.,  a  Justice  of county,  and 

made  complaint  on  oath,  to  the  best  of  affiant's  belief  that  [and  so 
on,  as  in  the  complaint]; 

These  are,  therefore,  in  the  name  of  the  Ck>mmonwealth,  to  re- 
quire you  to  attach  such  goods  of  the  said  D.  D.  or  his  assignee, 
or  under  tenant,  as  might  be  distrained  for  the  said  rent,  if  it  had 
become  payable,  and  any  other  estate,  personal  or  real,  of  the  said 
D.  D.,  or  so  much  thereof  as  is  sufficient  to  satisfy  to  the  said  P.  P. 
the  rent  aforesaid,  and  to  make  return  hereof  at ,  in  said  county. 
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on  the day  of 192 — ,  at a.  m.  (or  p.  m.)  before 

me  or  such  other   Justice   of  said  county  as  may  then  be  there 

to  try  this  attachment  (or  to  the  next term  of  the  circuit  court 

of  said  county f  If  the  claim  exceed  |20).    And  you  are  furthermore 
required  to  summon  the  said  D.  D.  to  answer  this  attachment    Qiyen 

under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 

For  endorsement  to  be  made  upon  attachment  or  for  certiflcateb 
when  attachment  bond  is  glyen  and  offloer  is  to  take  posseBsion,  see 
note  under  attachment  bond,  No.  5,  below. 


No.  5.    Attachment  Bond. 
(Code,  8t  6384,  6414.) 

Know  all  men  by  these  presents,  that  we,  P.  P.  (or  other  person) 
and  S.  S.,  are  held  and  firmly  bound  unto  D.  D.  (the  defendant)  in  the 

Just  and  full  sum  of  dollars,  to  the  payment  whereof  well 

and  truly  to  be  made  to  the  said  D.  D.,  we  bind  ourselyes,  Jointly 
and  severally,  firmly  by  these  presents;  an4  we  hereby  severally  waive 
our  homestead  exemptions  as  to  this  obligation.  Witness  our  hands 
and  seals,  this  day  of  ,  192 — . 

Yet  upon  this  condition,  that  whereas,  J.  T.  a  Justice  of  

county,  did,  on  the day  of ,  192 — ;  on  t^e  complaint  on 

oath  of  P.  P.,  made  in  due  form  of  law,  issue  an  attachment  in 

favor  of  the  said  D.  D.,  for  the  sum  of dollars  (or  agaimt  a 

certain  coio  detained  hy  the  said  D.  D,,  of  the  value  of dol- 
lars, or  if  the  said  cow  cannot  he  founds  then  against  the  estate 
of  the  said  D.  D.,  for  -^  —  dollars,  the  value  of  the  said  cow,  and 
dollars  damages  for  detention  of  same) ;  which  said  attach- 
ment is  returnable  at  ,  in  said  county,  on  the  — i day  of 

,  192 — ,  before  the  said  J.  T.,  or  such  other  Justice  of  said 

county  as  may  then  be  there  to  try  the  said  attachment  (or  to 
the  next term  of  the  circuit  court  of  said  county) : 

Now  if  the  said  P.  P.  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  or  sustained  by  any  person  by  reason  of  his 
suing  out  the  said  attachment,  then  this  obligation  is  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

P.  P.    [L,  fl.] 
S.  S.   [L.  B.] 

When  the  bond  is  given,  endorse  upon  the  attachmisnt  or  certify 
as  follows:  "The  plaintiff  in  the  within  attachment  (or  the  attach- 
meriit  of  P.  P,  against  D.  D.,  issued  hy  me  on  the  ——  day  of 

,  192 — ),  has  given  bond  with  security  approved  by  me  in  the 

penalty  of dollars,  with  condition  to  pay  all  costs  and  damages 

which  may  be  awarded  against  him  or  sustained  by  any  person  by 
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reason  of  his  saing  out  the  said  attachment    Olyen  under  my  hand, 

this  day  of  ,  192—. 

J.  T.,  J.  P." 


No.  6.    Aftdayit  bt  Defendant  of  Substantial  Defense  to  Attach- 
ment. 

(Code,   {    6385;    and  Reyisors'   Note  thereto.) 

I,  D.  D.  (or  A.  T,,  agent  or  attorney  for  D,  D.)  do  solemnly 
swear  (or  ajfim)  that  the  said  D.  D.  has  a  substantial  defense  to  the 
merits  of  the  claim  of  P.  P.,  the  plaintiff,  in  the  attachment  against 
me  issued  by  the  clerk  of  the  circuit  (or  corporation)  court  of  the 

county   (or  city)   of  (or  i98ued  hy  J.   T.,  a  justice  of    he 

peace  for county  or  city),  on  the day  of ,  192 — , 

the  said  attachment  being  returnable  to  the  circuit  court  (or  corpora- 
tion) court  of  the  county  (or  city)  of  — —.    This,  the day  of 

,  192—. 

D.  D.  (or  it.  T.,  Agent  or  Atty.  for  D.  D,) 

Virginia,  county,  to-wlt: 

Sworn  to  by  D.  D.  (or  A.  T,  agent  or  attorney  for  D.  D,)  before 

N.  T.,  a  notary  public  for  said  county,  this  the day  of , 

192 — ,  in  my  county  and  state  aforesaid. 

N.  T.,  N.  P. 


No.  7.    Bond  bt  Plaintiff  Where  Defendant  Makes  Affidavit  of 

SUBfitTANTIAL    DEFENSE. 

(Code,  §  6385;  and  Reyisors'  Note  thereto.) 

[Follow  No.  6,  aboye,  to  the  condition,  and  say:] 
Tet  upon  this  condition  that  whereas  the  said  D.  D.   (or  A,  T. 
agent  or  attorney  for  D.  D.)    has  filed  in  the  clerk's  office  of  the 

circuit  (or  corporation)  court  of county  (or  city)  an  affidavit 

that  he  has  a  substantial  defense  to  the  merits  of  the  plaintiff's  claim, 

in  a  certain  attachment  issued  for  him  by  the  clerk  of  the  said  court 

(or  hy  J.  7.,  a  justice  of  the  peace  for  said  county  (or  city)^  on  the 

day  of ,  192—,  and  returnable  to  the  said  court;  Now  if  the 

said  P.  P.  will  prosecute  his  said  attachment  with  diligence,  and  the 
said  P.  P.  and  S.  S.  will  pay  all  costs  and  damages  which  may  be 
awarded  against  the  said  P.  P.,  or  sustained  by  the  said  D.  D.,  or 
any  other  person,  by  reason  of  suing  out  the  said  attachment,  then  this 
obligation  is  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

P.  P.  (Seal.) 
S.  S.  (Seal.) 

No.  8.    Indemnifying  Bond. 
[See  No.  4,  under  Bonds,] 
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No.   9.      FOBTHCOMINO   BOND   OB  REPLEVY   BOND. 

(Code,   fifi   6394.6,  6414.) 
[See  No.   12»  under  Bonds.] 


No.  10.    Retubn  or  an  Ofticeb  on  an  Attachment. 

(Code,  fifi  6390-1.) 

By  Tlrtne  of  the  within  attachment,  I  levied  the  same  on  the 
day  of ,  192 — ,  at a.  m.  (or  p.  »*.),  on  the  following 


goods  and  chattels,  of  the  defendant,  D.  D.,  then  found  in  his  posses- 
sion, to-wit:  [here  describe  them],  by  delivering  a  copy  of  the  said 
attachment  to  the  said  D.  D.  in  person  [or  "by  delivering  a  copy  of  the 
said  attachment  and  giving  Information  of  its  purport  to  J.  N.,  the 
wife  (or  a  member  of  the  family)  of  the  said  D.  D.,  the  said  J.  N. 
being  above  the  age  of  sixteen  years  and  found  at  the  usual  place 
of  abode  of  the  said  D.  D.,  he  himself  not  being  found  there;" 
or  "by  leaving  a  copy  of  the  said  attachment  at  the  front  door  of 
the  place  of  abode  of  the  said  D.  D.,  there  being  no  person  there 
upon  whom  service  could  otjierwise  be  made"];  and  no  attachment 
bond  having  been  given  by  the  plaintiff,  or  by  anyone  for  him,  I 
did  not  take  the  goods  and  chattels  aforesaid  into  my  possession 
[or  and  the  said  P.  P.  (or  other  person)  having  given  an  attach- 
ment  bond,  took  the  goods  and  chattels  aforesaid  int6,  my  posses' 
Hon;  and  11  a  forthooming  bond  is  given,  add  instead,  "and  the  said 
D,  i).  having  given  a  forthcoming  bond,  I  returned  them  to  his 
possession";  or  If  a  replevy  bond  is  given,  add  instead,  **and  the 
said  D.  D„  having  given  a  replevy  bond,  I  'f*eleased  the  goods  and 
chattels  aforesaid  from  the  said  attachment"\, 

[In  case  of  a  garnishee,  continue  thus:  And  I  also  levied  the  said 
attachment  on  the  debts  then  due  by  G.  O.  to  the  said  D.  D.  and 
other  effects  in  the  hands  of  the  said  G.  G.  then  belonging  to  the 
said  D.  D.  by  delivering  a  copy  of  the  said  attachment,  to  the  said 
G.  G.  in  person  (or  by  either  of  the  above  modes  of  service,  as 
the  case  may  be).]. 

X.  Y.,  constable  (or  sheriff,  or  deputy  for  J,  R,  sheriff)  of 

county. 

If  the  attachment  be  against  a  corporation,  insert  after  the 
first  bracket,  "by  delivering  a  copy  of  the  said  attachment  to  P.  A," 
and  continue  as  in  case  of  return  of  service  on  a  corporation, 
under  Corporations  section  17,  Nos.  28  and  29. 


No.  11.    Judgment  on  Atfachment  for  Specific  Pbopebtt. 

(Code,  §8  6415,  2981-2.) 
P.    F. 

On  Attachment  for  Specific  Property. 


vs.  \ 

D.   D.       S 


At ,  in county,  on day  of ,  192—. 
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Upon   hearing.  Judgment  is  rendered  that  the  plaintiff  reoorer 

of  the  defendant  the  cow  in  the  attachment  mentioned,  and  

dollars  for  his  costs;  and  it  is  ordered  that  X.  Y.,  constable  (or 
sheriff)  of  said  county,  deliver  the  said  cow  to  the  plaintiff. 

J.  T.,  J.  P. 

If  the  cow  has  not  been  found,  say:    "Judgment  is  that  the 

plaintiff  recover  of  the  defendant  dollars,  the  value  of  the 

cow  in  the  attachment  mentioned,  and  dollars  for  his  costs; 

and  it  is  ordered  that  X.  Y.,  constable  (or  sheriff)  of  said  county,  do 
make  sale  of  so  much  of  the  estate  of  the  said  D.  D.,  attached 
in  his  hands,  as  may  be  necessary,  and  out  of  the  proceeds  of  said 

sale  pay  the  said  P.  P.  the  said  several  amounts,  aggregating 

dollars,  and  that  he  return  any  surplus  estate  or  money  to  the 
said  D.  D." 


No.   12.    Judgment  on   Attachment  in   Debt  ob  Damages. 

(idem.) 


P.  P. 

On  Attachment  in  Debt  (or  Damages). 
D. 


'.P.        1 
vs.        y 

K  D.        ) 


At ,  in county,  on  day  of ,  192 — : 

Upon   hearing,   judgment   is   that  the   plaintiff   recover   of   the 

defendant  the  sum  of  dollars,  with  interest  from  the  

day  of  ,  192 — ,  till  paid,  and  X.  Y.,  constable  (or  sheriff)  of 

said  county,  do  make  sale,  according  to  law  of  so  much  of  the  at- 
tached effects  in  his  hands  as  may  be  necessary,  and  out  of  the 
proceeds  of  said  sale  pay  to  the  said  P.  P.  the  said  amount  and 
costs,  and  that  he  return  any  surplus  effects  or  money  to  the 
said  D.  li. 

J.  T.,  J.  P. 
In  a  proper  case,  insert  immediately  after  the  words,  "Judgment," 
this,  "upon  an  instrument  waiving  the  homestead;  or  upon  a  claim 
against  which  the  homestead  cannot  be  demanded."     (Ck>de,  §  6551.) 


No.   13.      JXTDGMENT   ON   ATTACHMENT   WHE8E   GABNISHEE   18    SUMMONED. 

(Code,    fi§    6398-6400,    6883,    6415.) 
P.  P.,  plaintiff, 

V. 

D.  D.,  defendant,     V     On  Attachment  and  Garnishment, 
and  G.  G.  garni- 
shee. 

At ,  in county,  on day  of ,  192—. 

Upon  hearing,  Judgment  is  that  the  said  P.  P.  recover  of  the 

said  D.  D.,  the  sum  of dollars,  with  interest  from  the 

day  of ,  192—,  till  paid,  and dollars  for  his  costs;  and  it 
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appearing  that  the  said  Q.  G.,  who  has  been  garnished  in  this  case, 

is  indebted  to  said  D.  D.  in  the  sum  of  dollars,  Judgment 

is  that  the  said  P.  P.  recoyer  from  the  said  O.  Q„  the  sum  of  ■ 

dollars,   with   interest   from   the   day   of  ,    192 — ,   till 

paid,  and  dollars  for  his  costs  (but  omit  as  to  costs  if  the 

garnishee  owe  not  enough  to  pay  Judgment  and  costs). 

J.  T.,  J.  P. 

In  case  of  property  in  hands  of  garnishee,  instead  of  "and  it 
appearing,"  Ibc,  say:  "And  it  appearing  that  G.  G^  who  has  been 
garnished  in  this  case,  has  in  his  possession  a  horse  belonging  to  the 
said  D.  D.,  it  is  hereby  ordered  that  X.  T.,  constable  (or  sheriff)  of 
said  county,  do  take  and  sell  the  said  horse,  according  to  law,  and 
out  of  the  proceeds  of  said  sale  pay  to  the  said  P.  P.  his  said  Judgment 
against  the  said  O.  O.,  and  return  any  surplus  to  the  said  D.  D. 


No.  14.    Petition  of  Third  Pebson  Claiming  the  Pbopebtt. 

(Code,  §8  6407,  6415.) 

To  J.  P.,  a  Justice  of county: 

The  petition  of  C.  C.  represents  that  an  attachment  awarded  by 
you  in  f^Tor  of  P.  P.  against  the  estate  of  D.  O.  for  the  sum  of 

dollars  has  been  leyied  on   [here  describe  the  property]   by 

X.  T.,  constable  (or  sheriff)  of  said  county;  that  the  said  property  is 
not  subject  to  the  said  attachment,  and  that  the  said  leyy  is  not  valid; 
that  the  said  property' belongs  to  your  petitioner,  and  is  now  claimed 
by  him  (or  that  your  petitioner  h<is  an  interest  in  or  lien  on  said 
property,  stating  the  nature  of  such  interest  or  lien)  and,  being 
ready  to  give  security  for  cost  according  to  law,  your  petitioners 
prays  that  you  award  a  summons  against  both  the  said  P.  P.  and 

D.  D.  to  answer  my  said  claim.    This  day  of  ,  192 — . 

C.  C. 

From  this  petition  a  summons  may  easily  be  framed,  noting 
the  form  No.  36  under  the  head  of  "Warrants  for  Small  Claims," 
div.  I.,  above.    For  judgment  on  hearing,  see  No.  38,  thereunder. 

(II)     Attachments  Issued  by  a  Justice  or  Clerk  and 

Returnable  to  Court 

§  1.  In  what  cases  justice  or  derk  may  istae  attach- 
ments re'tttmable  to  court — A  justice  or  the  clerk  of  the  court, 
may  issue  an  attachment  in  all  cases,  whether  the  claim  is  due 
or  not,  when  the  amount  in  controversy  exceeds  $20,  and  make 
it  returnable  to  court,  except  where  the  claim  is  not  due  and 
the  only  ground  of  attachment  is  being  a  foreign  corporation 
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or  a  non-resident,  and  having  estate  or  debts  owing  where  the 
attachment  issues  (Code,  §§  6378,  6888,  6886,  6416-17). 

§  2.  Jurisdiction  of  courts;  venae;  pleadEngs. — (See 
Code,  §§  6880-2.) 

§  3.  Who  may  sue  oat  an  attachmenL — "Any  person 
haying  a  claim,  legal  or  equitable,  to  any  specific  personal 
property,  or  a  like  claim  to  any  debt,  whether  such  debt  be 
due  and  payable  or  not,  or  to  damages  for  breach  of  any  con- 
contract,  express  or  implied,  or  to  damages  for  a  wrong." 
(Code,  §  6878.) 

§  4.  Groands  of  attachmenL — Section  6379  of  the  Code 
provides:  "The  following  shall  be  sui&cient  grounds  for  an 
attachment;  that  the  principal  defendant  or  one  of  the  prin- 
cipal defendants : 

First.  Is  a  foreign  corporation,  or  is  not  a  resident  of  this 
State,  and  has  estate  or  debts  owing  to  said  defendant  within 
the  county  or  city  in  which  the  attachment  is,  or  that 
said  defendant  being  a  non-resident  of  this  State,  is  entitled  to 
the  benefit  of  any  lien,  legal  or  equitable,  on  property,  real  or 
personal,  within  the  county  or  city  in  which  the  attachment  is. 
The  word  (estate)  as  herein  used,  shall  include  all  rights  or 
interests  of  a  pecuniary  nature  which  can  be  protected,  en- 
forced, or  proceeded  against  in  courts  of  law  or  equity ;  or, 

Second.  Is  removing  or  is  about  to  remove  out  of  this 
State,  with  intent  to  change  his  domicile  (see  Domicile  and 
Residence) ;  or. 

Third.  That  the  said  debtor  intends  to  remove,  or  is 
removing,  or  has  removed  the  specific  property  sued  for,  or 
his  own  estate,  or  the  proceeds  of  the  sale  of  his  property,  or 
a  material  part  of  such  estate  or  proceeds,  out  of  this  State,  so 
that  there  will  probably  not  be  therein  effects  of  such  debtor 
sufficient  to  satisfy  the  claim  when  judgment  is  obtained  there- 
for, should  only  the  ordinary  process  of  law  be  used  to  obtain 
the  judgment;  or, 

Fourth.  Is  converting,  or  is  about  to  convert,  or  has 
converted  his  property  of  whatever  kind,  or  some  part  thereof, 
into  money,  securities,  or  evidences  of  debt,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors ;  or. 

Fifth.    Has  assigned  or  disposed  of,  or  is  about  to  assign 
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or  dispose  of,  his  estate,  or  some  part  thereof,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors;  or, 

Sixth,  Has  absconded,  or  is  about  to  abscond  from  the 
State,  or  has  concealed  himself  therein  to  the  injury  of  his 
creditors,  or  is  a  fugitive  from  justice. 

The  intent  mentioned  in  clauses  four  and  five  above  may 
be  stated  either  in  the  alternative  or  conjunctive. 

For  attachment  against  a  tenant  removing  his  effects 
from  the  leased  premises,  see  sections  6416-17  of  the  Code. 

I  5.  Petition  for  aitadunent;  what  to  state;  nuiat  be 
sworn  to;  who  may  be  made  defendants;  garnishees,  etc« — 
Section  6383  of  the  Code  provides :  "Every  attachment,  except 
an  attachment  for  rent,  shall  be  commenced  by  a  petition  filed 
in  the  clerk's  office,  whether  the  court  be  in  session  or  not,  or 
before  a  justice  of  the  county  or  city  in  which  venue  is  given 
by  section  sixty-three  hundred  and  eighty-one.  If  it  is  sought 
to  recover  specific  personal  property  the  petition  shall  state 
the  nature  and  estimated  value  thereof,  the  character  of  estate 
therein  claimed  by  the  plaintiff,  and  what  sum,  if  any,  the 
plaintiff  clams  he  is  entitled  to  recover  for  its  detention.  If 
it  is  sought  to  recover  a  debt  or  damages  for  a  breach  of  con- 
tract express  or  implied,  or  damages  for  a  wrong,  the  petition 
shall  set  forth  the  plaintiff's  claim  with  such  certainty  as  will 
give  the  adverse  party  reasonable  notice  of  the  particulars 
thereof,  and  shall  state  a  sum  certain  which,  at  the  least,  the 
plaintiff  is  entitled  to,  or  ought  to  recover,  and  if  the  claim 
be  for  a  debt  not  then  due  and  payable,  at  what  time  or  times 
the  same  will  become  due  and  payable.  The  certainty  re- 
quired of  the  notice  under  section  6046  of  this  Code  shall  be 
sufficient  for  a  petition  under  this  section.  The  petition  shall 
also  set  forth  the  existence  of  one  or  more  of  the  grounds  of 
attachment  mentioned  in  section  6379,  and  shall  ask  for  an 
attachment  against  the  specific  personal  property  mentioned  in 
the  petition,  or  against  the  estate,  real  and  personal,  of  ore  or 
more  of  the  principal  defendants,  or  against  both  the  specific 
personal  property  and  the  estate  of  such  defendants,  real  or 
pergonal. 

The  person  or  persons  against  whom  the  plaintiff  is  as- 
serting the  claim  shall  be  made  defendant  or  defendants  to 
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said  petition,  and  shall  be  known  as  the  principal  defendant. 
There  shall  also  be  made  defendants  any  person  indebted  to  or 
having  in  his  possession  property,  real  or  personal,  belonging 
to  a  principal  defendant,  which  is  sought  to  be  attached. 
There  may  also  be  made  defendants  any  person  claimir^  title 
to,  an  interest  in,  or  a  lien  upon  the  property  sought  to  be 
attached.  The  petition  shall  be  sworn  to  by  the  plaintiff  or 
his  agent,  or  some  person  cognizant  of  the  facts  therein  stated. 
The  defendants,  other  than  the  principal  defendant  or  defend- 
ants, shall  be  known  as  co-defendants.'' 

In  case  of  rent,  the  attachment  issues  on  sworn  complaint 
as  formerly  (Code,  §  6416). 

§  C  Oiker  provisimis  as  to  attachments. — For  other 
provisions  as  to  attachments,  see  sections  6384  to  6417  of  the 
Code,  and  "Attachments  Triable  by  a  Justice,"  division  (I), 
above,  commencing  with  section  3. 

§  7.  Varioas  forms  under  ^Attachments  issued  by  a 
Justice  or  Cleric  and  Returnable  to  Omet!^ 

No.  1.    Pbtttion  pob  Attachment  to  be  Issued  by  a  Clerk  ob  Justice 

AND   RETUBNABLE   TO   COUBT. 

(Va.  Code  1919,  t8  6383-4,  and  ReTisors'  Note  thereto.) 

Hon  B.  L.,  Judge  of  the  Circalt  Court  of County  (or 

Circuit  or  City  Court  of  the  City  of ) ;   or  ( To  Worshipful 

f.  T^  a  Justice  of  the  Peace  for  the  County  (or  City)  of ) : 

Your  petitioner,  P.  P.,  would  respectfully  represent  unto  your 
Honor  as  follows: 

That  he  has  a  just  claim  against  D.  D.  for  (in  the  case  of  specific 
personal  property,  say,  one  hay  horse  (or  other  property),  of  the  value 

0/  dollars,  the  absolute  estate  of  the  said  P.  P..,  and  

dollars  for  the  detention  or  conversion  of  the  same)  the  sum  of 

dollars  due  by  account  filed  herewith  (or  by  note  or  bond  of  the  said 

D.  D.f  dattd  ,  192 — ,  &nd  p<»yable  ,  192 — ,  with  interest 

thereon   from    ,  192 — ;    or   damages    for    breach    of   contract 

(stating  what  or  its  date,  if  written) ;  or  damiages  for  a  iorong  done  the 
said  P.  P.,  as  fotknos:  (state  the  ffetcts  briefly,  as,  for  killing  the  plain- 
tifPs  hog,  or  for  other  wrong  to  person  or  property). 

Tour  petitioner  further  represents  that  the  said  D.  D.  (here 
state  one  or  more  of  the  six  several  grounds  of  attachment,  as  fol- 
lows:) 

(1)  Is  a  foreign  corporation  (or  i«  a  nonrresident  of  this  State), 
and  has  estate  and  debts  owing  to  the  said  D.  D.  (or  being  a  non- 
resident of  this  State,  is  entitled  to  the  benefit  of  a  lien  on  property) 
within  the  said  county  (or  city) ;  or 
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(2)  Is  remoTlng  or  is  about  to  remoye  out  of  this  State  with 
intent  to  change  his  domicile;  or 

(3)  Intends  to  remoye,  or  Is  remoying  (or  has  refnoved)  his 
{said  horse  and  his)  estate  and  the  proceeds  of  the  sale  of  his  property 
or  a  material  part  thereof  out  of  this  State,  so  there  will  probably  not 
be  therein  effects  of  said  O.  D.  sufficient  to  satisfy  the  said  claim  when 
Judgment  is  obtained  therefor,  should  only  the  ordinary  process  of  law 
be  used  to  obtain  the  Judgment;  or 

(4)  Is  conyerting  and  is  about  to  oonyert  and  has  conyerted 
his  property,  or  some  part  thereof,  into  money,  securities,  or  eyidenoes 
of  debt,  with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or 

(6)  Has  assigned  and  disposed  of,  and  is  about  to  assign  and 
dispose  of,  his  estate  or  some  part  thereof,  with  intent  to  hinder,  delay, 
or  defraud  his  creditors;  or 

(6)  Has  absconded  or  is  about  to  abscond  from  the  State  (or 
has  concealed  himself  in  the  State  to  the  injury  of  his  creditors  or 
is  a  fugitive  from  justice). 

Your  petitioner  would  also  represent  and  suggest  that  O.  Q.  is 
indebted  to  and  has  in  his  possession  property,  real  and  personal, 
belonging  to  the  said  D.  D.;  and  that  G.  I.  claims  title  to,  an  interest  in, 
or  a  lien  upon  some  of  the  property  sought  to  be  attached.    , 

Your  petitioner,  therefore,  asks  that  the  clerk  of  the  said  court 
(or  your  worship)  issue  forthwith  an  attachment  against  (the  said 
horse  and)  so  much  of  the  lands,  tenements,  goods,  chattels,  moneys 
and  effects  of  the  said  D.  D.  not  exempt  from  execution  as  will  be 
sufficient  to  satisfy  the  said  demand  of  the  said  P.  P.,  and  in  case  of 
tangible  personal  property,  taken  possession  of  upon  the  said  P.  P.'s 
giying  bond  according  to  law,  safely  to  keep  the  same  in  his  possession 
to  satisfy  any  Judgment  that  may  be  recoyered  by  the  said  P.  P. 
in  said  attadunent    And  that  the  said  D.  D.  be  summoned  to  appear 

on  the day  of  the term,  192 — ,  that  being  the 

day  of  the  said  term,  of  the  circuit  (or  corporation)  court  of  said 
county  (or  city)  (or  hefore  some  justice  of  said  county  or  city)  and 
answer  this  petition,  or  state  his  ground  of  defense  thereto:  also  that 
the  said  O.  O.  be  summoned  and  required  to  appear  at  said  time  and 
place  and  disclose  upon  oath  the  debts  owing  by  him  or  effects  in  his 
hand^  belonging  to  the  said  D.  D.,  or,  in  case  the  court  consent  thereto, 
file  an  answer  in  writing  under  oath  stating  whether  or  not  he  was 
so  indebted  to  the  said  D.  O.  at  the  time  of  the  seryice  of  the  attachment 
upon  him,  and  if  so,  the  amount  thereof  and  the  time  of  maturity, 
or  whether  he  had  in  his  possee^ion  any  personal  property  belonging 
to  the  said  O.  D..  and,  if  so,  the  nature  and  yalue  thereof;  further- 
more, that  the  said  C.  I.  be  summoned  to  appear  at  said  time  and 
place  and  set  up  his  claim  of  title  to,  intercut  in,  or  lien  upon  any  of 
the  property  sought  to  be  attached  hereby. 

Respectfully, 
A.  T.,  Attorney  for  P.  P. 

Virginia,  County  (or  City)  of ,  to-wit: 

Sworn  to  by  P.  P.  (or  A.  G.,  agent  for  P.  P.,  or  by  some  other 
person  cognizant  of  the  facts  therein  stated),  before  N.  T.,  a  notary 
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public  for  said  county  (or  city),  this  the day  of ,  192 — , 

in  my  county  (or  city)  and  state  aforesaid. 

N.  T.,  N.  P. 


No.  2.    Attachment  to  be  Issued  bt  a  Clerk  ob  Justice  and  Return . 

ABLE  TO  Court. 

(Va.  Code  1919,  88  6383-4,  6386;  and  Reyisors'  Note  thereto.) 

THE  COMMONWEALTH  OF  VIRGINIA, 

To  X.  Y.,  Sheriff  (Constable  or  Bergeant)  of  the  County  (or  City) 

or  . 

Ureetmg: 

Whereas  P.  P.  has  filed  in  the  clerk's  office  of  our  circuit  (or 

corpcrcttUm)  court  of  the  county  (or  city)  of (or  whereas  P.  P. 

has  filed  before  me,  /.  T.,  a  fustice  of  the  peace  for  said  county  or  city), 
a  petition  a^lnst  D.  O.,  sworn  to  according  to  law,  alleging  that  he 
has  a  Just  claim  against  the  said  D.  O.  for  (in  the  case  of  specific 
personal  property  say,  one  hay  horse  (or  other  property)  of  the  value 
of dollars  the  absolute  estate  of  the  said  P.  P.,  and dol- 
lars for  the  detention  or  conversion  of  the  same)  the  sum  of 

dollars  due  by  account  filed  therewith  (or  by  note  or  bond  of  the 
said  D,  D^  dated  ,  192 — ,  and  payable  ,  192 —  with  in- 
terest thereon  from  ,  192 — ;  or  dam4Hfes  for  breach  of  con- 
tract (stating  what  for,  or  its  date.  If  written) ;  or  damages  for  a 
wrong  done  the  said  P.  P.,  as  follows:  (Stat^  the  facts  briefiy,  as, 
for  killing  the  plaintiffs  hog,  or  for  other  wrong  to  his  person  or 
property);  and  alleging  the  following  grounds  of  attachment  against 
the  said  D.  D.:  (Here  state  the  several  grounds  set  out  in  the  petl- 
tion);  and  also  suggesting  that  Q.  G.  is  indebted  to  and  has  in  his 
possession  property,  real  and  personal,  belonging  to  the  said  D.  D.,  and 
that  C.  I.  claims  title  to,  an  interest  in,  or  a  lien  upon  some  of  the 
property  sought  to  be  attached. 

Therefore,  we  command  you  that  you  forthwith  attach  {the  said 
horse  or  the  like,  in  case  of  specific  property,  and)  so  much  cf  the 
lands,  etc.,  (following  the  petition  to  the  end). 

WriNESS,  C.  C,  clerk  of  our  said  circuit  (or  corporation)  court, 

this  the day  of ,  192—,  in  the  year  of  our  Lord  192—, 

and  the year  of  our  foundation  (or  given  under  my  hofnd,  this 

the day  of ,  192 — ,  where  a  justice  issues  It). 

Teste: 

C.  C,  Clerk   (or  /.  T,,  J.  P.) 


No.   3.    Notice  of   Motion  to   Quash   ArrACHMENT   Before   Circuit 

Judge  in  Vacation. 

(Code.  8  6403.) 
To  Mr.  K  Jf.: 

Take  notice  that  on  the  day  of  ,  192 — ,  at  , 


Ya.,  in county,  I  shall  moye  before  the  honorable  R.  T.,  judge 

of  the  circuit  court  for  said  county.  In  vacation,  to  quash  a  certain 
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attacliment,  iBBued  by  the  clerk  of  the  said  court,  on  the  day 

of ,  192 — ,  in  favor  of  P.  P.,  againat  the  effecta  and  eetate  of 

D.  D.,  for  the  sum  of dollars,  because  the  said  attachment  is  in- 

yalid  on  its  face,  and  was  issued  on  false  suggestions  and  without 

sufficient  cause.    This day  of ,  192 — 

B.  D.,  by  his  attorney. 


Nos.  i-14  [For  other  forms,  see  Nos.  3  to  14,  under  "Attach- 
ments Triable  by  a  Justice,"  diy.  (I),  above,  the  forms  being  proo- 
ticahly  the  same  here  as  there.] 

III.    UNLAWFUL  DSnAINER  BEFORE  A  JUSTICE 

(For  procedure  in  court,  see  Unlawful  Entry  or  Detainer  elsewhere 
in  this  book.    Also  see  Forcible  Entry  or  Detainer.) 
8  1.    Junsuiction 
I  2.    Service  of  the  summons;  when  and  where  returnable;  plea 

of  defendant;  how  case  tried 
8  3.    How  summons  directed  and  served 
8  4.    When  possession  is  unlawfully  detained 

(1)  Tenancy  from  year  to  year  or  from  month  to  month, 
etc.;  how  terminated 

(2)  Tenancy  at  will;  how  terminated 

(3)  Tenancy  by  sufferance;  how  terminated 

(4)  Where  tenant  of  city,  or  town,  or  suburban  or  residen- 
tial property,  fails  to  pay  rent 

§  5.    Verdict  and  Judgment 

8  6.    Writ  of  possession 

8  7.    Appeal;   security  when  defendant  appeals 

8  8.    Chapter  as  to  "Warrants  for  Small  Claims"  applicable  to 

"Unlawful  Detainer" 
§  9.    Various  forms  under  "Unlawful  Detainer" 

§  1.  Jnriadictioii. — By  section  5445  of  the  Code :  "In  any 
case  where  the  possession  of  any  house,  land  or  tenement  is 
unlawfully  detained  by  a  tenant  or  some  person  claiming 
under  him  the  lease  of  such  tenant  being  originally  for  a 
period  not  exceeding  one  year  or  for  the  time  such  tenant  is 
employed  by  the  landlord  as  laborer,  the  landlord,  or  other 
person .  entitled  to  the  possession  may  present  to  any  jus- 
tice of  the  county,  city  or  town  in  which  said  premises  are 
situated,  a  statement,  under  oath,  of  the  facts  which  authorize 
the  removal  of  the  tenant  or  other  person  in  possession  (de- 
scribing said  premises),  and  thereupon  the  said  justice  shall 
issue  summons  against  the  person  or  persons  named  in  said 
iaffidavit." 

The  case  may  be  removed  to  court  before  trial — see  section 
8,  below. 
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§  2.  S^rvioe  of  the  smnmons;  wlien  and  where  i^tum- 
eble;  plea;  how  case  tried;  its  procedure.— Section  5446  of  the 
Code  provides :  "When  issued  by  a  justice,  it  may  be  returned 
to  and  the  case  heard  and  determined  by  any  justice  of  said 
county,  city,  or  town :  Provided,  the  same  be  made  returnable 
to  some  place  within  the  magisterial  district,  city  or  town  in 
which  the  defendant  resides.  Such  summons  shall  be  served 
at  least  five  days  before  the  return  day  thereof.  If  the  defend- 
ant appear  and  plead,  his  plea  shall  be  ^not  guilty.'  Upon 
this  issue,  or  upon  the  return  of  the  first  or  any  subsequent 
summons  ^executed,'  the  court  or  justice,  as  the  case  may  be, 
shall  try  whether  he  unlawfully  withholds  the  premises  in 
controversy.  *  *  *  Such  causes  shall  have  precedence  over  all 
other  civil  causes  on  the  docket." 

§  3.  How  sumiiions  directed  end  served. — "The  sum- 
mons issued  by  a  justice  may  be  directed  to  the  sheriff,  ser- 
geant or  any  constable,  and  served  in  the  same  manner  as  the 
process  issued  from  the  court."    (Code,  §  5447.)     See  Process. 

§  4  When  posa^toion  is  tmlawfuUy  obtained. — Posses- 
sion is  unlawfiil  either  where  it  is  unlawfully  obtained,  or 
where  lawful  possession  has  been  terminated.  This  latter 
may  be  either  where  the  lease  has  expired,  or  where  the  lease 
or  tenancy  has  been  terminated  by  notice  or  otherwise.  This 
leads  us  to  discuss  tenancy  from  year  to  year,  or  from  month 
to  month,  tenancy  at  will,  and  tenancy  by  sufferance,  and  how 
terminated,  and  how  tenancy  in  city  or  town  is  terminated 
where  tenant  is  in  default  in  payment  of  rent. 

(1)  Tenaaicy  from  year  to  year  or  from  month  to  month^ 
etc.;  how  terminated. — Every  general  letting,  if  the  lessor 
accepts  yearly  rent,  or  rent  measured  by  1-12,  1-6,  1-4,  1-3,  or 
1-2  part  of  twelve  months,  if  not  expressed  to  be  a  tenancy  at 
will,  is  a  tenancy  from  year  to  year.  Hence  where  a  tenant  for 
years  holds  over,  and  the  lessor  receives  rents  from  him,  he 
becomes  thereby  a  tenant  from  year  to  year.  And  while  a 
verbal  lease  exceeding  five  years  (which  is  void)  and  entry  in 
pursuance  thereof,  makes  a  tenancy  at  will  until  rent  is  paid, 
when  that  is  done  it  becomes  a  tenancy  from  year  to  year,  sub- 
ject to  the  terms  of  the  verbal  agreement.  And,  upon  like 
principles,  there  may  be  a  lease  from  month  to  month  or  from 
week  to  week,  when  the  lease  indicates  such  a  holding.  (1 
M's  Beal  Prop.,  §§  390,  etc.) 
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As  to  notice  to  terminate  such  tenancies,  section  5516  of 
the  Code  provides:  ^^A  tenancy  from  year  to  year  may  be 
terminated  by  either  party  giving  notice,  in  writing,  prior  to 
the  end  of  any  year,  for  three  months  if  it  be  of  land  within, 
and  for  six  months,  if  of  land  without  a  city  or  town,  of  his 
intention  to  terminate  the  same.  A  tenancy  from  month  to 
month  may  be  terminated  by  either  party  giving  thirty  days' 
notice,  in  writing,  prior  to  the  end  of  the  month,  of  his  inten- 
tion to  terminate  the  same.  When  such  notice  is  to  the  tenant, 
it  may  be  served  upon  him,  or  upon  any  one  holding  under 
him  the  leased  premises,  or  any  part  thereof.  When  it  is  by 
the  tenant,  it  may  be  served  upon  any  one  who,  at  the  time, 
owns  the  premises  in  whole  or  in  part,  or  the  agent  of  such 
owner,  or  according  to  the  common  law.  This  section  shall 
not  apply  where,  by  special  agreement,  no  notice  is  to  be 
given;  nor  shall  notice  be  necessary  from  or  to  a  tenant  whose 
term  is  to  end  at  a  certain  time." 

By  section  5517  of  the  Code  (added  by  the  Revisors),  ^A 
tenant  from  year  to  year,  month  to  month  or  other  definite 
term,  shall  not,  by  his  mere  failure  to  vacate  the  premises  upon 
the  expiration  of  the  lease,  be  held  as  tenant  for  another  term 
when  such  failure  is  not  due  to  his  wilf ullness,  negligence  or 
other  avoidable  cause,  but  such  tenant  shall  be  liable  to  the 
lessor  for  use  and  occupation  of  the  premises  and  also  for  any 
loss  or  damage  sustained  by  the  lessor  because  of  such  failure 
to  surrender  possession  at  the  time  stipidated." 

(2)  Tenancy  at  wiU;  how  terminated. — ^A  tenancy  at 
will  is  where  lands  or  tenements  are  let  by  one  man  to  another, 
to  hold  at  the  will  of  both  parties,  by  force  of  which  lease  the 
lessee  is  in  possession.  This  may  be  not  only  by  expressed 
lease,  but  may  be  by  the  mere  construction  of  law,  as  where 
one  enters  by  the  consent  of  the  owner  of  land,  under  a 
verbal  promise  of  a  conveyance  in  fee,  or  under  a  written 
contract  of  purchase,  with  the  terms  whereof  he  has  failed 
to  comply,  or  in  case  of  a  mortgagor  remaining  in  pos- 
session of  the  premises  mortgaged,  without  any  stipulation 
that  he  may  hold  until  default;  or  generally,  wnenever  one  is 
let  into  possession  of  lands  by  the  consent  of  the  owner,  with- 
out having  a  freehold  interest,  or  any  certain  term,  or  an  estate 
from  year  to  year. 
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A  tenancy  at  will  may  be  terminated  by  either  party 
even  though  it  be  expressly  provided  otherwise;  and  this  may 
be  either  express,  by  declaring  on  tae  land  or  giving  reasonable 
notice,  that  he  shall  or  will  hold  no  longer ;  or  by  implication, 
as  by  the  exercise  of  any  act  of  ownership,  or  by  the  death  of 
either  party.     (1  M's  Real  Prop.,  §§  377,  etc.) 

(3)  Tenancy  by  sufferance;  how  temUnated. — ^A  tenancy 
by  sufferance  is  where  one  comes  into  possession  of  land  by 
lawful  title,  but  Keeps  it  afterwards  without  any  title  at  all — 
e.  g.,  where  one  takes  a  lease  for  a  year  or  other  period,  and 
after  the  same  has  expired  continues  to  hold  without  any 
fresh  lease,  which,  however,  will  be  implied ;  but  if  the  lessor 
receive  rent,  the  tenancy  is  then  from  year  to  year.  A  tenancy 
by  sufferance  may  be  terminated  by  a  demand  of  possession, 
or  by  any  other  act  declaring  the  holding  to  be  tortuous,  or 
unlawful.     (1  M's  Real  Prop.,  §§  386,  etc.) 

(4)  Where  tenant  of  city  or  town^  or  suburban  or  resi- 
dental  property ^  fails  to  pay  rent. — Section  5448  of  the  Code 
provides :  "If  any  tenant  or  lessee  of  premises  in  a  city  or  town, 
or  in  any  subdivision  of  suburban  and  other  lands  divided 
into  building  lots  for  residential  purposes,  or  premises  any- 
where used  for  residential  purposes,  and  not  for  farming  or 
agriculture,  being  in  default  in  the  payment  of  rent,  shall  so 
continue  for  five  days  after  notice  in  writing  requiring  posses- 
sion of  the  premises,  or  the  payment  of  rent,  such  tenant  or 
lessee  shall  thereby  forfeit  his  right  to  his  possession.  In 
such  case,  the  possession  of  the  defendant  may,  at  the  option 
of  the  landlord  or  lessor,  be  deemed  unlawful,  and  he  may  pro- 
ceed to  recover  the  same  in  the  manner  provided  by  this  chap- 
ter [as  to  unlawful  detainer] ." 

Notice  may  be  served  as  provided  in  section  6041  of  the 
Code — see  Notice, 

§  5.  Verdict  and  judgment. — Section  5447  of  the  Code 
says:  '^If  it  appear  that  the  plaintiff  was  forcibly  or  unlaw- 
fully turned  out  of  possession,  or  that  it  was  unlawfully  de- 
tained from  him,  unless  it  also  appear  that  the  defendant  has 
unlawfully  held  or  detained  the  possession  for  three  years 
before  the  date  of  the  summons,  the  verdict  or  judgment  shall 
be  for  the  plaintiff  for  the  said  premises,  or  such  part  thereof 
as  may  be  found  to  have  been  so  held  or  detained.    When 
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part  only  of  the  premifies  is  found  for  the  plaintiif,  the  verdict 
or  judgment  shall  describe  the  part  so  found.  In  such  cases 
the  verdict  or  judgment  shall  be  for  the  plaintiff.  If  the  ver- 
dict be  for  the  defendant  as  to  the  whole,  judgment  shall  be 
for  him." 

Unlike  other  cases,  no  judgment  is  rendered  in  this  action 
by  default ;  but  there  must  be  evidence  that  the  defendant  un- 
lawfully withheld  the  possession  at  the  date  of  the  summons — 
i.  e.,  that  he  had  forcibly  or  unlawfully  turned  the  plaintiff 
out  of  possession,  or  then  unlawfully  detained  it  from  him. 
This  action  is  designed  to  protect  the  actual  possession, 
whether  rightful  or  wrongful.  Thus,  possession  gained  by 
one  entitled  thereto  is  unlawful,  if  forcible;  and  possession 
gained  by  any  other  person  is  unlawful,  whether  forcible  or 
not;  and  if  the  possession  be  thus  unlawfully  acquired,  the 
person  so  turned  out  of  possession  may  recover  it,  without 
any  regard  to  his  right  of  possession,  and  it  is  sufficient  that 
he  had  possession  under  claim  of  title,  and  was  not  a  mere 
squatter  or  intruder. 

Indeed,  by  section  5450:  ^^No  such  judgment  shall  bar  any 
action  of  trespass  or  ejectment  between  the  same  parties,  nor 
shall  any  such  judgment  or  verdict  be  conclusive,  in  any  such 
future  action,  of  the  facts  therein  found." 

As  to  extent  of  possession,  when  one  has  actual  posses- 
sion of  part  of  tract  of  land  under  a  bona  fide  claim  and  color 
of  title  to  the  whole,  it  is  possession  of  the  whole,  or  so  much 
thereof  as  is  not  in  the  adverse  possession  of  others;  otherwise, 
his  possession  is  confined  to  what  he  occupies,  cultivates,  or  en- 
closes. As  to  evidence  involving  the  location  of  reservations 
within  the  exterior  boundaries  of  grants,  or  other  conveyances, 
see  section  5465  of  the  Code. 

§  6b  Writ  of  poMetSsioo. — By  section  6483  of  the  Code,  on 
a  judgment  for  the  recovery  of  real  estate,  a  writ  of  possession 
may  issue  therefor,  which  shall  conform  to  the  judgment  as 
to  the  description  of  the  property  the  possession  whereof  is 
recovered,  and  there  may  also  be  issued  a  writ  of  fieri  facias 
for  the  damages  or  profits  and  costs. 

In  the  summons,  so  in  the  judgment,  the  premises  should 
be  described  with  reasonable  certainty ;  indeed,  the  plaintiff,  if 
otherwise  entitled  to  recover,  may  recover  according  to  the 
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description  in  the  summons  or  in  his  lease,  or  such  part  as  the 
verdict  may  find.  He  must  then,  at  his  peril,  point  out  to  the 
officer  the  premises  of  which  he  is  to  be  given  possession;  for 
if  he  takes  more  than  he  has  recovered  in  action,  the  court 
will  interfere  in  a  summary  way,  and  compel  him  to  make 
restitution. 

Where  the  premises  are  in  a  city  or  town  or  in  suburban 
or  other  lands  which  are  subdivided  into  building  lots  for 
residential  purposes,  the  writ  of  possession  is  to  be  made  re- 
turnable within  30  days  (Code,  §  6483). 

If  the  officer,  executing  a  writ  of  possession,  '^finds  the 
premises  locked,  he  may,  after  declaring  at  the  door  the  cause 
of  his  coming  and  demanding  to  have  the  door  opened,  em- 
ploy reasonable  and  necessary  force  to  break  and  enter  the 
door  and  put  the  plaintiff  in  possession.  And  an  officer  hav- 
ing a  writ  of  possession  for  specific  personal  property,  if  he 
find  locked  or  fastened  the  building  or  place  wherein  he  has 
reasonable  cause  to  believe  the  property  specified  in  the  writ 
is  located,  may  in  the  day  time,  after  notice  to  the  defendant, 
his  agent  or  bailee,  break  and  enter  such  building  or  place  for 
the  purpose  of  executing  such  writ."     (Code,  §  6488.) 

§  7.  Appeal;  tecarity  when  defendant  appeak. — Section 
5449  of  the  Code  provides:  ^'An  appeal  shall  lie  from  the 
judgment  of  a  justice,  in  any  proceedings  under  this  chapter, 
to  the  circuit  court  of  the  county  or  corporation  court  of  the 
corporation  in  which  the  premises  are  situated,  in  the  same 
manner  and  with  like  effect  and  upon  like  security,  as  appeals 
taken  under  chapter  250  [as  to  Warrants  for  small  claims']. 
The  said  appeal  shall  be  taken  within  ten  days,  and  the  security 
approved  by  the  justice  from  whose  decision  the  appeal  is 
taken ;  and  when  the  appeal  is  taken  by  the  defendant  he  shall 
be  required  to  give  security  also  for  all  rent  which  has  accrued 
upon  said  premises  and  which  may  accrue  thereon,  but  for  not 
more  than  one  year's  rent  in  all,  w'hether  it  shall  have  ac- 
crued before  or  may  accrue  after  said  appeal  is  taken,  and 
also  for  all  damages  that  shall  have  accrued  or  may  accrue 
from  the  imlawful  use  and  occupation  of  the  premises  for  a 
period  not  exceeding  three  months.  Upon  the  trial  of  said 
appeal,  a  jury  may  be  impaneled  to  try  the  matter  in  con- 
troversy, upon  the  application  of  either  party." 
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§  8.  Chapter  as  to  '^arranU  for  SmaD  Claims''  appK- 
cable  to  '^mlawful  Detamer^. — In  section  6015  of  the  Code, 
conferring  jurisdiction  as  to  warrants  for  small  claims,  the 
Revisors  add:  ^^ Justices  shall  also  have  jurisdiction  of  actions 
of  unlawful  entry  or  detainer  in  cases  provided  by  section 
4445." 

So  that  section  6017  as  to  removal  of  cases  to  court  before 
trial,  and  other  provisions  of  the  chapter  not  in  conflict  with 
that  as  to  unlawful  detainer  and  adaptable  to  such  cases, 
would  seem  to  apply  to  unlawful  detainer  cases. 

§  9.    Varioos  f cmthu  anider  ^Unlawfal  Detainer.'* — 

No.  1.    AFETDAvrr  fob  Summons  in  Unlawful  Detaineb. 

(Code,  8  5446.) 

I,  P.  P.,  do  Bolemnly  8w«ar  (or  afflrm)  that  [here  state  the  facts 
authorizing  the  tenant's  removal,  and  describe  the  premises],  and 
that,  therefore,  as  I  yerily  believe,  the  said  D.  D.  unlawfully  detains 
and  withholds  from  me  the  possession  of  the  said  premises,  the  lease 
whereof  to  the  said  D.  B.  being  originally  for  a  period  not  exceeding 
one  year  (or  for  tJie  time  the  said  D,  D.  remained  employed  by  the 

said  P.  P.  08  Uiborer).    This  day  of .  192 — . 

P.  P. 
county,  to-wlt: 

Sworn  to  by  the  abore  P.  P.,  before  me,  in  my  said  county,  this 

day  of ,  l»2— . 

J.  T.,  J.  P.  (or  other  proper  officer). 


Na  2.    Summons  in  Unlawful  Detainer. 

(Idem,) 

Virginia,  county,  to-wit: 

T6  X.  Y.,  constable  (or  sheriff)  of  eaid  county: 

Tou  are  commanded,  in  the  name  of  the  Commonwealth,  to  summon 

D.  D.  to  appear  at ,  In  said  county,  on  the day  of , 

192 — ,  at a.  m.  (or  p.  m.)*  before  me,  or  such  other  Justicei  of  said 

county  as  may  then  be  there  to  try  this  case,  to  answer  the  com- 
plaint of  P.  P.,  made  upon  oath,  that  the  eaid  D.  D.  is  in  possession 
and  unlawfully  detains  and  withholds  from  him,  the  said  P.  P.,  the 
possession  of  a  certain  [here  describe  the  premises],  situated  in 
said  county,  the  lease  whereof  to  the  said  D.  D.  being  originally  for 
a  period  not  exceeding  one  year  (or  for  the  time  the  said  D,  D.  re- 
mained employed  hy  the  said  P.  P.  as  laborer) ;  and  have  then  and  there 
this  writ. 

Giyen  under  my  hand  and  seal,  this day  of ,  192 — . 

J  •     X  •,     J  •     It  • 
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No.  3.    Sttbpoena  fob  Witnesb. 
[See  Warrants  far  Small  OlaifM,  div.  I.,  above.] 


No.  4.    Rule  aoainst  Witness  fc»  Non-Attendance. 

[See  title  Contempts.] 


No.  6.    Judgment  in  Unlawtul  Detainer. 
(Code,  §§  5447,  3526.) 


In  Unlawful  Detainer. 
D. 

At ,  in county,  on day  of ,  192 — : 

Judgment  is  that  the  plaintiff  recorer  of  the  defendant  possession 

of  [here  describe  the  premises  as  in  the  warrant]  and dollars 

for  his  costs  in  prosecuting  his  sununons  in  unlawful  detainer. 

J.  T.,  J,  P. 


No.  6.    Execution  for  Costs. 
(Code,  88  3525,  6483.) 

Virginia,  county,  to-wlt: 

To  X.  Y.,  constable  (or  sheriff)  of  said  county: 

These  are  to  command  you  that  of  the  goods  and  chattels,  cur- 
rent money,  and  bank  notes  of  D.  D.,  in  your  ooui]|ty,  you  cause  to 

be  made  the  sum  of dollars,  which  P.  P.  has  recoyered  before 

me,  for  his  costs  in  prosecuting  his  summons  in  unlawful  detainer 
against  the  said  D.  D. 

And  how  you  3hall  hare  executed  this  writ,  make  due  return 
before  me,  within  sixty  days  from   the  date  hereof.     Qiren  under 

my  hand,  this day  of ,  192 — 

J.  T.,  J.  P. 


Na  7.    Endobsement  of  Appeal  to  Court. 

(Code,   8    5449.) 
[See  Warrants  for  Small  OlaimSt  dir.  I.,  abore.] 


No.  8.    Endorsement  op  Appeal  bt  to  Defeivdant  to  C!oubt. 

(Idem.) 
P.  P.      1 

y.        C     In  Unlawful  Detainer. 
D.  D.     ) 

county,  to-wit: 

The  said  D.  D.  baring  prayed  an  appeal  from  my  Judgment  in 
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this  cause,  and.  tendered  S.  S.  as  his  surety,  who  thereupon  under- 
took, a^  his  surety,  for  the  payment  of  all  rent  which  has  accrued 
upon  the  premises  in  controYersy,  and  which  may  accrae  thoreon, 
but  for  not  more  than  one  year's  rent  in  all,  and  also  of  all  damages 
that  hare  accrued,  or  may  accrue,  from  the  unlawful  use  and  occupa- 
tion of  tho  premises  for  a  period  not  exceeding  three  months,  and  of 
all  costs  in  the  said  judgment  be  affirmed,  an  appeal  from  my  said 
judgment  is  granted  the  said  D.  D.  to  the  circuit  court  of  said 
county.  J.  T..  J.  P. 


No.  9.    NoncB  to  Try  Appeal. 

{Idem,) 

[See  Warrants  for  Small  Claims,  dir.  I.,  abore,  substituting  "summons 
in  lawful  detainer"  for  ''warrant  for  small  claim."] 


Na  10.    Notice  to  Tenant  in  City  op  Town  to  Pat  Rent  ob  Give 

Possession. 

(Code,    8    6448.) 
To  Mr.  T.  T.: 

You  are  hereby  notified  to  pay  to  me,  within  five  days  from 

sight  hereof,  dollars,  the  amount  of  rent  for  which  you  are 

in  default,  and  are  now  due  me  as  my  tenant  and  lessee  of  the 
premises  you  now  occupy,  or  else  to  delirer  up  to  me  the  said 

premises  without  delay.     This  day  of  ,  192 — . 

L.  L. 


No.  11.    NoncB  BT   Landlobd  to  Tebminate  Tenancy  pbom  Teab  to 

Teab  ob  pbom  Month  to  Month. 

(Code,  §  5516.) 
To  Mr.  T.  T.: 

Tou  are  hereby  notified  to  quit  and  deliyer  up  to  me  or  my 

assigns  (or  L.  L.,  whose  agent  I  am,  or  his  assigns)  on  the 

day  of  ,  192 — ,   [the  end  of  the  year  or  next  month  of  the 

tenancy],  the  possession  of  the  messuage  or  dwelling-house  (or 
roowA  and  apartments,  or  farm^  lands  and  premises)  with  the  ap- 
purtenances, situated  in county,  which  you  now  hold,  or  claim  to 

hold,  of  me  (or  of  the  said  L.  L.).    Ttis day  of ,  192—. 

L.  L.  (or  A.  r.,  agent  for  L.  L.). 


No.  12.    Notice  by  Tenant  to  Tebminate  Tenancy  pbom  Yeae  to 

Yeae  ob  pbom  Month  to  Month. 

{Idem.) 
To  Mr.  L.  L.: 

You  are  hereby  notified  that  on  th3 day  of ,  192 — , 
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[the  end  of  the  year  or  next  month  of  the  tenancy],  I  shall  quit  and 
dellTer  up  the  possession  of  the  messuage  or  dwelling-house  (or 
room$  and  apartments,  or  farm,  lands  and  premUea),  situated  in 

county,  with  the  appurtenances,   which   I  now  occupy  and 

which  you  may  insist  I  hold  of  you.    This day  of ,  192 — . 

T.  T. 


No.    13.     AVFIDAVIT   OF    SeBVICB   of    NonCE    ON    MEMWKII    of    FAMILT    OB 

BT  PosniTo  AT  Fboni^  Doob 
(Code,  §  6041.) 

Executed  on  the  day  of  ,  192 — ,  by  delirering  a 

true  copy  of  the  within  notice  and  giving  information  of  its  purport 
to  J.  J.  the  wife  (or  a  member  of  the  family)  of  D.  D.,  the  said  J.  J. 
being  above  the  age  of  sixteen  years  and  found  at  the  usual  place 
of  abode  of  the  said  D.  D.,  he  himself  not  being  found  there. 

Ob 

Executed  on  the  day  of  ,  192 — ,  by  leaving  a  true 

copy  of  the  within  notice  posted  at  the  front  door  of  the  usual  place 
of  aboard  of  D.  D.,  neither  he  nor  any  other  person  being  there  upon 
whom  legal  service  could  be  made. 
Pulaski  county,  to-wit: 

Subscribed  and  sworn  to  by  P.  P.,  before  me,  in  my  said  county, 

this day  of ,  192—. 

J.  T.,  J.  P.  (or  N.  P.  or  other  proper  officer). 

IV.     DISTRESS   WARRANT 

(See  Burks'  Pleading  ft  Practice  (new  ed.).) 

i    1.    Who  may  recover  rent;  who  liable  for  it 

(1)  Who  may  recover  rent 

(2)  Who  is  liable  for  rent 

§    2.    When  and  by  whom  distress  made 

§    3.    On  what  goods  levied 

§    4.    When  goods  not  to  be  removed  without  paying  a  year's 

rent;  lien  for  taxes,  levies  and  militia  fines  not  affected 
t    6.    When  goods  of  an  under-tenant  may  be   removed   from 

leased  premises 
(    6.    When  officer  mai^  enter  by  force  to  levy  distress  or  at- 
tachment 
t    7.    When  distrei^  not  unlawful  because  of  irregularity,  etc 
§    8.    Return  of  distress  warrants;  process  of  sale  thereunder 
§    9.    Remedy,  when  rent  is  to  be  paid  in  other  thing  than  money 
(  10    Safe-keeping  and  sale  of  property  levied  on 
§  11.    How  tenant  may  prevent  eale,  and  defend  warrant 
§  12.    Various  forms   under   "Distress  Warrant' 


Vf 


§  1.    Who  may  Feconrar  r«nt;  wko  liable  for  it — By  sec- 
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tion  5519  of  the  Code,  "Rent  of  every  kind  may  be  recovered 
by  distress  or  action.'' 

(1)  Who  may  recover  rent. — ^By  statute,  he  to  whom 
rent  is  due,  his  executor,  administrator,  or  assignee,  may  re- 
cover rent;  but  rent  accruing  after  the  lessor's  death,  if  he 
had  an  estate  in  fee,  is  recoverable  by  his  heir  or  devisee;  if 
he  had  only  a  lease  or  term  himself,  the  rent  is  recoverable 
by  his  administrator  or  executor.  If  the  lessor  convey  away  or 
assign  his  estate  or  term,  or  the  rent  thereafter  to  fall  due 
thereon,  his  purchaser  or  assignee  may  recover  such  rent. 
(Code,  §  6620.) 

(2)  Who  is  liable  for  rent. — By  section  5521 :  "Rent  may 
be  recovered  from  the  lessee  or  other  person  owing  it,  or  his 
assignee,  or  the  personal  representative  of  either;  but  no  as- 
signee is  to  be  liable  for  rent  which  became  due  before  his  in- 
terest began.  Nothing  herein  shall  impair  or  change  the  lia- 
bility of  heirs  or  devisees  for  rent,  as  for  other  debts  of  their 
ancestor  or  devisor." 

§  2.  When  and  by  i^om  distress  made. — By  section 
5522  of  the  Code :  '^Rent  may  be  distrained  for  within  five  years 
from  the  time  it  comes  due,  and  not  afterwards,  whether  the 
lease  be  ended  or  not.  The  distress  shall  be  made  by  a  con- 
stable, sheriff  or  sergeant,  of  the  county  or  corporation  where- 
in the  premises  yielding  the  rent,  or  some  part  thereof,  may 
be,  or  the  goods  liable  to  distress  may  be  found,  under  warrant 
from  a  justice,  founded  upon  an  affidavit  of  the  person  claim- 
ing the  rent,  or  his  agent,  that  the  amount  of  money  or  other 
thing  to  be  distrained  for  (to  be  specified  in  the  affidavit),  as 
he  verily  believes,  is  justly  due  to  the  claimant  for  rent  re- 
served upon  contract  from  the  person  of  whom  it  is  claimed." 
Taking  a  judgment  (not  so,  a  bond)  merges  the  right  to  dis- 
train in  the  superior  right  to  issue  execution. 

§  3.  On  what  goods  levied. — By  section  5523  of  the 
Code,  as  amended  by  Acts  1922:  "The  distress  may  be 
levied  on  any  goods  of  the  lessee,  or  his  assignee,  or  under- 
tenant, found  on  the  premises,  or  which  may  have  been  re- 
moved therefrom  not  more  than  30  days.  A  levy  within  such 
30  days  shall  have  like  effect  as  if  the  goods  levied  on  had  not 
been  removed  from  the  leased  premises.  If  the  goods  of  such 
lessee,  assignee,  or  under-tenant,  when  carried  on  the  prem- 
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ises,  are  subject  to  a  lien,  which  is  valid  against  his  creditors, 
his  interest  only  in  such  goods  shall  be  liable  to  such  distress. 
If  any  lien  be  created  thereon  while  they  are  upon  the  leased 
premises,  or  within  thirty  days  thereafter,  they  shall  be  liable 
to  distress,  but  for  not  more  than  6  months'  rent,  whether  it 
shall  have  accrued  before  or  after  the  creation  of  the  lien. 
No  other  goods  shall  be  liable  to  distress  than  such  as  are  de- 
clared to  be  so  liable  in  this  section,  nor  shall  the  goods  of 
the  under-tenant  be  liable  to  a  greater  amount  than  such 
under-tenant  owed  the  tenant  at  the  time  the  distress  was 
levied." 

The  following  goods  are  not  liable  to  distress  for  rent: 
(1)  Milk  and  other  things  perishable  within  ten  days  (4  M. 
106) ;  (2)  Growing  crops  prior  to  certain  periods  (Code,  § 
2830,  and  Sheriffs,  Sergeants,  etc.,  §  13.) ;  (3)  Probably  things 
in  the  personal  possession  and  use  of  the  tenant,  as  otherwise 
the  peace  would  be  endangered  (4  M.  106) ;  (4)  The  tools  of 
a  man's  trade — e.  g.,  the  books  of  a  scholar  and,  a  fortiori, 
of  a  lawyer,  and  the  like  (4  M.  107) ;  (5)  Goods  in  the  custody 
of  the  law — e.  g.,  those  taken  in  execution,  even  though  they 
be  left  in  possession  of  the  tenant,  but  only  until  the  day  of 
sale  is  elapsed  (4  M.  108) ;  (6)  Property  exempt  under  the 
"poor  man's  law"  and  "laboring  man's  law" — see  Code,  §§ 
6552,  6555) ;  but  not  property  claimed  under  the  homestead 
law  (Code,  §  6531). 

§  4.  When  goods  not  to  be  removed  widiout  pajring 
6  mondis'  rent;  lien  for  taxes,  levies,  and  militia  fines  not 
affected. — By  section  5524,  as  amended  by  Acts  1922:  "If, 
after  the  commencement  of  any  tenancy,  a  lien  be  obtained 
or  created  by  deed  of  trust,  mortgage,  or  otherwise,  upon  the 
interest  or  property  in  goods  on  premises  leased  or  rented,  of 
any  person  liable  for  the  rent,  or  the  said  goods  be  sold,  the 
party  having  such  lien,  or  the  purchaser  of  such  goods,  may 
remove  them  from  the  premises  on  the  following  terms,  and 
not  otherwise,  that  is  to  say:  on  the  terms  of  paying  to  the 
person  entitled  to  the  rent  so  much  as  is  in  arrear,  and  securing 
to  him  so  much  as  is  to  become  due,  what  is  so  paid  or  secured 
not  being  more  altogether  than  6  months'  rent  in  any  case. 
If  the  goods  be  taken  under  legal  process,  the  of&cer  executing 
it  shall  out  of  the  proceeds  of  the  goods,  make  such  payment 
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of  what  is  in  arrear;  and  as  to  what  is  to  become  due,  he  shall 
sell  a  sufficient  portion  of  the  goods  on  a  credit  till  then,  tak- 
ing from  the  purchasers  bonds,  with  good  security,  payable 
to  the  person  so  entitled,  and  delivering  such  bonds  to  him. 
If  the  goods  be  not  taken  under  legal  process,  such  payment 
and  security  shall  be  made  and  given  before  their  removal. 
Neither  this  nor  the  preceding  section  shall  affect  any  lien 
for  taxes,  levies,  or  militia  fines." 

§  5.  When  goodt  of  an  umler-teiiaiit  may  be  r^noYed 
from  leased  premiifw.*— By  section  5525,  as  amended  by  Acts 
1922 :  '^The  preceding  section  is  subject  to  the  following  limi- 
tations: An  under-tenant,  or  a  purchaser  from  him,  or  a 
creditor  holding  a  deed  of  trust,  mortgage,  or  other  encum- 
brance created  on  his  goods  after  they  were  carried  on  the 
leased  premises,  may  remove  the  same  upon  payment  of  so 
much  of  the  rent  contracted  to  be  paid  by  him  as  is  in  arrear, 
and  securing  the  residue,  not  exceeding  6  months'  rent;  and 
if  the  goods  be  taken  under  legal  process  against  him,  the 
officer  executing  the  same  shall,  out  of  the  proceeds  of  his 
goods,  make  payment  of  so  much  of  the  rent  as  to  which  he 
is  in  arrear,  and  as  to  what  is  to  become  due  from  him,  shall 
sell  sufficient  of  the  goods  upon  credit  until  then,  taking  from 
the  purchasers  bonds  with  good  security,  payable  to  the  party 
entitled  to  receive  the  same,  and  deliver  them  to  him.  Pro- 
vided that  nothing  contained  in  this  act  shall  apply  to  farm 
lands  that  are  rented  for  agricultural  purposes." 

§  &  When  officer  may  enter  by  force  to  levy  distreea  or 
atladmienL — By  section  5526  of  the  Code:  "The  officer  hav- 
ing such  distress  warrant,  or  any  attachment  for  rent,  if  there 
be  need  for  it,  may,  in  the  day  time  break  open  and  enter 
into  any  house  or  closet  in  which  there  may  be  goods  liable 
to  the  distress  or  attachment,  and  may,  either  in  the  day  or 
night  break  open  and  enter  into  any  house  or  closet  wherein 
there  may  be  any  goods  so  liable  which  have  been  fraudulently 
or  clandestinely  removed  from  the  demised  premises.  He  may 
also  levy  such  distress  warrant  or  attachment  on  property 
liable  for  the  rent  found  in  the  personal  possession  of  the 
party  liable  therefor." 

§  7.    When  dwtreM  not  nnlawfnl  because  of  irregularityt 

Ac — By  section  5527  of  the  Code:  "Where  distress  shall  be 
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made  for  rent  justly  due,  and  any  irregularity  or  unlawful  act 
shall  be  afterward  done  by  the  party  distraining,  or  his  agent, 
the  distress  itself  shall  not  be  deemed  to  be  unlawful,  nor  the 
party  making  it  be  therefore  deemed  a  trespasser  ab  initio  (i. 
e.,  from  the  beginning) ;  but  the  party  aggrieved  by  such 
irregularity  or  unlawful  act  may,  by  action,  recover  full  satis- 
faction for  the  special  damage  he  shall  have  sustained  there- 
by." 

§  8.  Retam  of  dUtress  warrants;  prooeas  of  sale  there- 
mftderw— By  section  5528  of  the  Code:  "It  shall  be  the  duty 
of  each  officer  who  under  the  present  law  may  execute  warrants 
of  distress  except  where  it  is  otherwise  provided  by  law  to 
make  return  of  his  action  and  proceedings  upon  such  warrants 
as  may  be  placed  in  his  hands  for  collection,  and  file  the  same 
with  the  clerk  of  the  circuit  or  corporation  court  of  his  county 
or  city,  as  the  case  may  be,  within  60  days  after  the  same  may 
have  come  to  his  hands.  Upon  the  return  of  such  warrant 
it  shall  be  the  duty  of  such  clerk  to  enter  the  same  upon  the 
execution  book  of  his  office  after  the  manner  as  now  provided 
by  law  as  to  executions  issued  by  justices  and  returned  un- 
satisfied, and  the  said  clerk  shall  preserve  such  warrant  in  his 
office  as  is  now  provided  as  to  such  unsatisfied  executions.  If 
such  return  shall  show  that  a  levy  has  been  made  and  that 
property  levied  on  remains  unsold  it  shall  be  lawful  for  the 
said  clerk  of  the  circuit  or  corporation  court,  as  the  case  may 
be,  in  whose  office  such  return  is  filed,  to  issue  a  writ  of  ven- 
ditioni  exponas  thereon  just  as  if  the  said  return  were  upon 
a  writ  of  fieri  facias^'* — see  section  6493  of  the  Code. 

§  9.  Remedy,  when  rent  is  to  be  paid  in  other  thing  than 
money. — By  section  5529  of  the  Code:  "Where  goods  are 
distrained  or  attached  for  rent  reserved  in  a  share  of  the 
crop,  or  in  any  thing  other  than  money,  the  claimant  of  the 
rent,  having  given  the  tenant  ten  days'  notice,  or,  if  he  be 
out  of  the  county,  having  set  up  the  notice  in  some  conspic- 
uous place  on  the  premises,  may  apply  to  the  court  to  which 
the  attachment  is  returnable,  or  the  circuit  court  of  the  county 
or  the  corporation  court  of  the  corporation  in  which  the  dis- 
tress is  made,  to  ascertain  the  value  in  money  of  the  rent  re- 
served, and  to  order  a  sale  of  the  goods  distrained  or  attached. 
The  tenant  may  make  the  same  defenses  that  he  could  to  a 
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motion  on  a  forfeited  forthcoming  bond  given  for  rent,  and 
may  also  contest  the  value  of  what  was  reserved  for  the  rent. 
The  court  shall  ascertain,  either  by  its  own  judgment,  or,  if 
either  party  require  it,  by  the  verdict  of  a  jury  impaneled 
without  the  formality  of  pleading,  the  extent  of  the  liability 
of  the  tenant  for  rent,  and  the  value  in  money  of  such  rent, 
and  if  the  tenant  has  been  served  with  notice  shall  enter  judg- 
men  against  him  for  the  amount  so  ascertained.  It  shall  also 
order  the  goods  distrained  or  attached,  or  so  much  thereof  as 
may  be  necessary,  to  be  sold  to  pay  the  amount  so  ascertained. 
The  officer  charged  with  the  execution  of  such  warrant  or 
attachment  shall  make  return  thereof  to  the  clerk's  office  of 
the  court,  showing  how  he  has  executed  the  same.  If  the 
goods  so  directed  to  be  sold  prove  insufficient  to  pay  the 
amount  of  the  rent  so  ascertained,  an  execution  may  be  issued 
on  said  judgment  as  in  case  of  other  judgments,  which  may 
be  levied  on  such  property  as  would  be  leviable  under  an 
execution  issued  on  a  judgment  in  an  action  brought  to  re- 
cover the  rent." 

§  10.    Safe-keepinff  And  sale  of  prc^perty  levied  on* — 

The  same  procedure  is  had  as  in  case  of  executions — see  War- 
rants for  SmaU  Claims^  div.  I.,  section  8,  above. 

§  11.    How  tenant  may  prevent  sale,  and  defend  warranL 

— The  tenant  may  give  a  bond,  for  the  forthcoming  of  the 
property  at  the  day  and  place  of  sale,  and  thus  retain  posses- 
sion of  the  property  (Code,  §  3617).  If  he  is  unable  to  give  the 
forthcoming  bond,  if  he  will  make  oath  to  that  fact  and  that 
he  has  a  valid  defense  to  the  distress  warrant,  the  officer  re- 
turns the  warrant  to  court,  leaving  the  tenant  in  possession. 
But  the  officer  may  retake  the  property  upon  proper  indem- 
nifying bond  being  given  by  the  landlord.  The  landlord  may 
then  give  ten  days'  notice  of  a  motion  for  judgment  and  sale. 
If  the  property  is  perishable  or  expensive  to  keep,  the  court 
or  judge  may  order  it  sold.     (Code,  §  6519.) 

If  the  tenant  wishes  to  make  defense  on  the  ground  that 
the  distress  was  for  rent  not  due  in  whole  or  in  part,  or  was 
otherwise  illegal  (Code,  §  6622),  he  purposely  forfeits  his 
forthcoming  bond  by  failure  to  produce  the  property  at 
the  time  and  place  of  sale,  and  the  said  bond  is  returned  to 
court,  for  procedure  thereon  by  action  or  motion,  in  court. 
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or  by  motion  before  a  justice,  in  which  case  the  tenant  makes 
his  defense  as  above  stated.  (Code,  §§  6520-1,  6527.)  See 
Forthcoming  Bond. 

§  12.    Various  forms  under  'Distress  Warrants.** — 

No.  1.    AmDAvrr  fob  Wabbant  or  Dibtbess  fob  Rent. 

(Code,  §  5522.) 

I,  P.  P.  (or  A.  T„  agent  for  P.  P.),  do  solemnly  swear  (or  affirm) 

that  I  yerily  beliere  that  the  sum  of doUars  is  now  justly  due 

me  (or  the  said  P.  P.)  from  D.  D.,  for  rent  reserved  upon  contract 

for  a  certain  messuage  and  tenement  (or  in  the part  of  the 

crops  and  produce  of  certain  lande),  situate  In county.    This 

day  of ,  l»2--. 

P.  P.  (or  A.  T.,  agent  for  P.  P.) 

county,  to-wit: 

Sworn  to  by  the  abore  P.  P.  (or  A.  T.),  before  me,  in  my  said 

county,  this day  of » 192 — . 

J.  T.,  J.  P.  (or  V,  P.,  or  other  proper  officer). 


No.  2.    Wabbant  of  Distbess  fob  Rent. 

{Idem,) 

Virginia, county,  to-wlt: 

To  X.  T.,  constable  (or  sheriff)  of  said  county: 

Whereas,  P.  P.  (or  A.  T.,  agent  for  P.  P.),  has  made  (or  produced) 
before  me,  J.  P.,  a  justice  for  said  county,  an  affidavit,  made  in  due 
form  of  law,  that  the  affiant  verily  believes  that  [and  so  on  as  in 
the  affidavit] : 

These  are,  therefore,  in  the  name  of  the  C!ommonwealth,  to  re- 
guire  you  forthwith  to  distrain  so  much  of  the  goods  and  chattels  of 
the  said  D.  D.,  on  the  said  premises,  or  which  have  been  removed 
therefrom  not  more  than  thirty  days,  as  shall  be  sufficient  to  satisfy 
the  rent  due  and  in  arrear  as  aforesaid,  and  the  costs  distress,  and 
make  return  of  your  action  and  proceedings  upon  such  warrant, 
and  file  the  same  with  the  clerk  of  the  circuit  court  of  said  county 
within  sixty  days  from  the  time  this  warrant  comes  to  your  hands 
[or  instead  of  "and  make  return  of  your  action,  Stc»"  say  "and  to 
secure  the  goods  and  chattels  so  distrained  in  your  hands  and  so 
provide,  that  the  same  may  be  liable  for  further  proceeding  thereon 

to  be  had  at  the  term  of  the  circuit  court  of  said  county, 

when  and  where  you  are  to  make  return  how  you  have  executed  this 

warrant"]. 

Given  under  my  hand,  this day  of ,  192 — . 

W .       X  a,      «l .      X   . 
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No.   8.      FOBTHCOMINO  BOND. 

[See  B(md9^  No.  13.] 


No.  4.     iNDraCNQTINO  BOND. 

[See  B(ynd9,  No.  4.  If  an  indemnifying  bond  ie  desired  under 
section  6619,  use  form  No.  4,  but  for  "and  a  doubt  arising,"  etc.,  insert, 
"and  the  said  D.  D.  haying  made  the  affldavlt  required  by  section 
6519  of  the  €k>de."] 


No.  6.    Aeeediavit  or  Poor  Debtob  Unable  to  Give  Fobthooicino  93oin>. 

(Code,  §  6519.) 

C.  C.      \ 

▼•         >    On  a  Distress  Warrant: 

D.  D.      \ 

County  of ,  to-wlt: 

This  day  peiiBonally  appears  before  me,  the  undersigned,  a  justice 
of  the  peace  in  and  for  the  county  aforesaid,  in  the  State  of  Virginia, 
D.  D.,  who  made  oath  before  me  in  my  said  county,  that  he  is  the 
tenant  in  the  proceedings  aforesaid,  whose  property  has  been  leyied 
on  by  Tirtue  thereof,  and  that  he  is  unable  to  giTe  the  bond  required 
by  section  6518  of  the  Code  of  Virginia,  and  that  he  has  a  valid 
defense  to  said  proceedings  under  section  6522  of  the  Code  of  Virginia. 

Qiven  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


No.  6.    Writ  of  Venditioni  Exponas. 

(Code  1887,  8  6498.) 

The  Commonwealth  of  Virginia, 

To  X.  Y.,  Sheriff  of county— Greeting : 

We  command  you  that  you  expose  to  sale  those  goods  and  chat- 
tels of  D.  D.,  to  the  ralue  of dollars,  which,  aocording  to  our 

command  you  hare  taken  under  a  distress  warrant  issued  by  J.  T.,  a 

justice  of  the  peace  of  said  county,  on  the day  of ,  192 — , 

and  which  remain  in  your  hands  unsold,  as  is  shown  by  your  return 
upon  iMiid  writ  now  filed  in  the  clerk's  office  of  said  county,  to  satisfy 

P.  P.,  the  said  sum  of  dollars,  which  appears  to  be  due  on 

said  warrant  of  distress,  and  make  return  hereof  to  the court 

of  said  county,  within  thiity  days  from  said  sale. 

Witness,  J.  N.,  clerk  of  our  said  court,  at  the  court-house,  this 

day  of  ,  192 — ,  and  the year  of  our  foundation. 

J.  N.,  Clerk. 
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No.  7.    NoncB  to  Tenant  of  Appucation  to  Cotjbt  to  Asckbtain  Valttb 

or  Pabt  of  Ceop. 
(Ck>de,  1887,  §  5628.) 
To  Mr.  D.  D.: 

Whereas  X.  Y.»  constable  (or  sTieriff  or  deputy  for  J.  R,,  Bheriff) 

of comity,  has  distrained  certain  goods,  for  rent  due  me  from 

you,  resenred  upon  contract  in  a share  of  the  crops  and  produce 

of  certain  premises.  In  said  county,  occupied  by  you  as  my  tenant: 

This  is,  therefore,  to  notify  you  that  on  the  day  of  the 

next term  of  the  circuit  court  of  said  county,  I  shall  more  the 

said  court  to  ascertain  the  Talue  in  money  of  the  said  share  of  the 
crops  and  produce  reeenred  as  aforesaid,  and  to  order  the  goods  so 
distrained  as  aforesaid  to  be  sold  in  order  to  obtain  the  amount  so 

ascertained.    This day  of ,  192 — . 

P.  P. 

V.    ARREST,  COMMITMENT,  AND  BAIL. 

(For  arrest  without  a  warrant,  see  Arrest,  For  bail  by  a  court  or  Judge, 

see  Bail.) 

(  1.    Who  may  issue  process  of  arrest 

§  2.    When  it  may  issue;  what  to  recite  and  require;  to  whom 

directed;  where  tried 
(  3.    When  and  where  warrant  may  be  executed;   who  exempt 

from  arrest 
§  4.    Manner  of  executing  warrant 

(1)     What  constitutes  an  arrest 

(2)  When  officer  should  show  warrant 

(3)  Officer  may  summon  assistance 

(4)  When  officer  may  break  open  doors 

(5)  Penalty  on  officer  for  neglect  of  duty 

(6)  Re-arresting  a  prisoner  who  has  escaped 

(7)  When  officer,  in  executing  warrant,  may  be  justified  in 

killing  accused 
§  5.    What  to  be  done  with  accused  when  arrested 

(1)  Before  whom  he  shall  be  brought 

(2)  When  warrant  issues  in  another  county  or  corporation 

(3)  Accused  arrested  for  misdemeanor,  and  to  be  carried 
to  another  Jurisdiction,  may  be  bailed  where  arrested 

§  6.    Examination  or  trial  before  a  Justice 

(1)    Adjournment  of  examination  or  trial 
(2)    Justice  may  associate  other  justice  with  him 

(8)  Examination  of  witnesses;  their  separation 

(4)  When  accused  discharged;  when  tried;  when  committed 
or  bailed 

S  7.    Various  forms  under  "Arrest,  Commitment,  and  Bail" 

(  8.    Miscellaneous  forms  under  "Arrest,  Commitment,  and  Bail" 

§  1.    Who  may  iaaue  proceM  of  arrest — ^A  judge   in 
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vacation  or  during  term,  or  a  justice,  may  issue  a  warrant  for 
the  arrest  of  person  charged  with  an  offense  (Code,  §  4823). 
But  a  justice  cannot  act  while  out  of  his  county  or  corporation. 
For  a  coroner's  power  to  issue  a  warrant  of  arrest,  see  Coro- 
ner^ 8  Inquest. 

§  2.  When  it  may  issue;  what  to  recite  and  require; 
to  whom  directed;  wiiere  tried.^ — On  complaint  of  a  criminal 
offense  to  a  judge  or  justice,  he  examines  on  oath  the  com- 
plainant and  other  witnesses,  or  when  he  suspects  an  offense 
punishable  by  imprisonment  has  been  committed,  he  may, 
without  formal  complaint,  issue  a  summons  for  witnesses,  and 
shall  examine  them,  and  if  he  sees  good  reason  to  believe  an 
offense  has  been  committed  he  issues  his  warrant,  reciting 
the  offense,  and  requiring  the  person  accused  to  be  arrested 
and  brought  before  a  justice  of  the  county  or  corporation; 
and  in  the  same  warrant  he  may  require  the  oi&cer  to  summon 
witnesses  therein  named  to  appear  and  give  evidence.  In 
misdemeanor  cases  in  the  county,  the  warrant  is  returnable 
and  tried  in  the  magisterial  district  where  the  offense  was 
committed,  by  a  justice  of  the  district,  unless  for  good  cause 
shown  by  affidavit  of  the  defendant  the  warrant  is  removed 
by  the  justice  to  another  point  in  another  district.  (Code, 
§  4824.)  For  when  a  justice  may  issue  a  warrant  for  the 
arrest  of  a  fugitive  from  justice,  and  the  proceedings  thereon, 
see  Fugitive  from  Justice.  The  warrant  may  be  directed  to 
the  sheriff,  sergeant,  or  constable,  by  name  or  official  designa- 
tion, or  even  to  a  person  not  an  officer,  who  is  specially  desig- 
nated, but  he  cannot  be  compelled  to  execute  it.  In  cities 
and  towns  having  a  police  force,  the  warrant  is  directed  "to 
any  policeman  of  said  city  (or  town)",  and  is  executed  by 
the  policeman  into  whose  hands  it  is  delivered.  (Code,  § 
4824.) 

§  3.  When  and  where  warrant  may  be  executed;  who 
exempt  from  arrest. — ^Although  not  returnable  at  any  par- 
ticular time,  yet  the  warrant  should  be  executed  as  soon  as 
possible,  in  the  night  time  as  well  as  in  the  day  time,  and  even 
on  Sunday. 

A  warrant  may  be  executed  anywhere  in  the  State.  The 
officer  to  whom  the  warrant  is  lawfully  directed  may  execute 
the  same  not  only  within  his  county  or  corporation,  or  upon 
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any  bay,  creek,  or  river  adjoining  thereto,  but  if  the  accused 
escape  from  or  be  out  of  the  county  or  corporation  where  the 
offense  was  committed,  the  officer  may  pursue  and  arrest  him 
anywhere  in  the  State ;  or  a  justice  of  another  county  or  cor- 
poration, on  being  satisfied  of  the  genuineness  of  the  warrant 
may  endorse  thereon  his  name,  as  justice,  and  such  endorse- 
ment operates  as  a  direction  of  the  warrant  to  an  officer  of 
his  county  or  corporation.     (Code,  §§  2822,  4825.) 

Such  endorsement  may  be  as  follows: 

''Being  satisfied  of  the  genuineness  of  the  within  warrant, 
I  do  hereby  endorse  the  same  and  authorize  its  execution  with- 
in this  county.    This day  of ,  192 — . 

J.  T.,  J.  P.  of County." 

Members  of  the  legislature,  and  its  clerks  and  assistants 
while  in  attendance,  and  for  one  day  before  and  after  the  ses- 
sion for  each  twenty  miles  he  must  necessarily  travel  to  or 
from  his  home,  are  privileged  from  arrest,  except  for  treason, 
felony,  or  breach  of  the  peace;  nor  can  he  be  arrested  at  any 
time  for  words  spoken  or  written  or  proceedings  had  in  the 
legislature,  but  that  body  may  punish  him  therefor.  (Code, 
§§  299,  300,  302.)  Persons  in  military  service  are  also  exempt 
from  arrest  except  for  felony  or  breach  of  the  peace. 

Judges,  grand  jurors,  witnesses,  voters,  and  preachers  are 
exempt  from  arrest  under  civil  process  (Code,  §  2823) ;  and 
so  also,  at  common  law,  are  attorneys  and  parties  to  suits. 

§  4,    Manner  of  executing  wanranL 

(1)  What  constitutes  an  arrest. — Unless  the  accused  by 
words  or  actions,  submits  to  be  in  custody,  to  constitute  an 
arrest  the  officer  must,  with  words  of  arrest,  either  touch  his 
person  or  confine  him  in  a  room ;  bare  words  will  not  be  suffi- 
cient. 

(2)  When  officer  shovld  show  warrami. — ^A  known  officer, 
acting  within  his  county  or  corporation,  need  not  show  his 
warrant;  but  an  officer  not  commonly  known,  or  out  of  his 
jurisdiction,  and  for  greater  reason  a  private  person,  should 
do  so  upon  demand;  yet  he  should  not  part  with  it,  for  it  is 
his  authority.  In  any  case,  however,  the  party  should  be 
notified  of  the  substance  of  the  warrant ;  indeed  it  is  a  better 
practice  in  all  cases  to  show  the  warrant,  if  demanded,  so  as 
to  leave  no  excuse  for  resistance. 
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(3)  Officer  may  summon  asristance. — ^In  executing  a  war- 
rant of  arrest  in  an  effort  to  preserve  the  peace,  or  any  other 
process,  the  officer,  if  resistence  be  made  or  feared,  may  sum- 
mon a  posse,  or  so  many  persons  of  his  county  or  corporation 
as  may  be  sufficient,  or  he  may  require  the  commandent  of 
any  regiment  therein  to  call  out  a  sufficient  portion  of  his 
regiment  to  aid  him;  and  such  summons  or  requisition  must 
be  obeyed  on  pain  of  fine  and  imprisonment.  (Code,  §§  2822, 
4511-12.)' 

(4)  Wfien  Officer  may  break  open  doors. — ^In  general,  a 
man's  house  is  his  castle  and  private  sanctuary,  and  is  not  to 
be  violated  except  when  public  necessity  demands  it.  But  an 
officer  clothed  with  the  authority  of  public  law  may,  with 
impunity — ^after  notification  of  his  business,  demand  admit- 
tance, and  in  case  of  refusal, — ^break  outer  and  inner  doors  of 
dwellings,  to  execute  a  warrant  for  felony  or  breach  of  the 
peace;  or,  as  some  authorities  state  for  any  offense,  or  for 
any  cause  for  which  an  arrest  is  required  to  be  made.  The 
house  of  a  third  person  may  likewise  be  broken  open,  but  at 
the  officer's  peril  of  finding  the  party;  for,  if  not  there,  he 
is  a  trespasser,  as  he  also  is  if  he  takes  the  wrong  person  or 
if  the  justice  had  no  jurisdiction  of  the  case. 

(5)  Penalty  on  officer]  for  neglect  of  duty. — ^If  an  officer 
wilfully  and  corruptly  refuses  to  execute  a  lawful  warrant 
of  arrest,  or  wilfully  and  corruptly  omit  or  delay  to  execute 
it,  so  that  the  party  escapes,  he  is  punishable  by  jail  not  over 
6  months  and  tine  not  over  $500.  (Code,  §  4510.)  If  he  i^ 
ceived  a  bribe  for  omitting  or  delaying  to  execute  the  warrant, 
he  is  punishable  by  jail  not  over  6  months,  and  fine  not  over 
$100.     (Code,  §  4502.) 

(6)  He-arresting  a  prisoner  who  has  escaped. — Whether 
an  officer  who  voluntarily  suffers  a  prisoner  to  escape,  or  relies 
upon  his  promise  that  he  will  return,  can  take  him  again  with- 
out further  warrant  of  arrest,  is  a  mooted  question;  but  if  he 
returns  and  puts  himself  again  under  the  custody  of  the  officer 
he  may  then  be  lawfully  detained  by  virtue  of  the  general 
warrant.  But  when  the  prisoner  escapes  by  his  own  wrong 
or  through  the  negligence  of  the  officer,  or,  it  would  seem,  by 
virtue  of  a  rescue,  the  officer  may  open  fresh  pursuit  and  re- 
take him  wherever  he  may  be  found,  even  in  another  county, 
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and  may  break  open  doors  for  that  purpose  upon  demand  and 
refusal  of  admittance;  and  on  ground  of  necessity,  is  justified 
in  Willing  a  fleeing  felon  or  any  resisting  offender,  if  otherwise 
unable  to  re-capture  him.  Also,  a  justice,  upon  proper  com- 
plaint made  to  him,  may  issue  his  warrant  to  plaintiff  and 
re-take  any  prisoner  who  has  escaped  from  lawful  custody, 
and  such  warrant  runs  throughout  the  Commonwealth,  and 
may  be  executed  at  any  time  and  any  place. 

(7)  When  officer^  in  executing  warranty  may  he  jtMtified 
in  inUing  accused. — In  case  of  felony  or  misdemeanor,  if  the 
accused  resists  or  flees,  so  that  he  cannot  be  taken  alive,  the 
officer  is  justified  in  killing  him;  also,  an  officer  or  a  private 
peison  coW  to  his  aid  if  justified  A  kUling  him. 

§  5.    What  to  be  done  with  accused  when  arrestedd— 

(1)  Before  whom  he  shdU  be  brought. — ^An  officer  ar- 
resting a  person  brings  him  before  a  justice  of  the  county  or 
corporation  in  which  the  warrant  was  issued,  unless  such  per- 
son be  let  to  bail  (see  (3),  below).  For  where  the  warrant 
issues  in  another  county  or  corporation,  see  (2),  below.  In 
misdemeanor  cases,  where  the  warrant  issues  in  the  county 
where  the  offense  is  committed,  the  accused  must  be  brought 
before  a  justice  in  the  magisterial  district  where  the  offense 
was  committed.     (Code,  §  4826.) 

(2)  W?ien  warrant  issues  in  another  cawnty  or  corpora- 
tion.— ^Where  a  warrant  is  issued  in  a  county  or  corporation 
where  the  offense  was  not  committed,  the  justice  before  whom 
the  accused  is  brought,  unless  he  be  admitted  to  bail  as  pro- 
Tided  below,  by  warrant  commits  him  to  an  officer  to  be 
carried  to  the  county  or  corporation  where  the  offense  was 
committed,  and  consequently  where  the  trial  should  be,  and 
delivers  him  to  a  justice  thereof.     (Code,  §  4827.) 

(3)  Accused  arrested  for  imsdemeanor^  and  to  be  carried 
to  another  jarisdvcUon^  may  be  bailed  where  arrested.  (Code, 
g  4837.)  The  bail  bond,  or  recognizance,  is  for  his  appear- 
ance before  the  court  having  jurisdiction  of  the  case  (Code, 
§  4978). 

The  statute  embraces  three  cases  of  arrest — all  in  misde- 
meanor cases:  (1)  where  accused  is  pursued  or  arrested  in 
another  county  or  corporation ;  (2)  where  he  is  arrested  there- 
in by  an  officer,  by  endorsement  on  back  of  the  warrant;  (3) 
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where  he  is  arrested  under  warrant  issued  in  a  county  or  cor- 
poration where  the  offense  was  not  committed. 

§  6.    Ezamination  or  trial  before  a  justice.*—- 

(1)  Adjaurrmient  of  examination  or  trial. — ^An  exami- 
nation or  trial  may  be  adjourned  not  exceeding  ten  days  at  a 
time  without  the  consent  of  the  accused,  and  to  any  place 
within  the  county  or  corporation.  If  the  offense  be  a  felony, 
unless  where  only  a  light  suspicion  of  guilt  exists,  he  is  com- 
mitted to  jail;  otherwise,  he  is  bailed,  or  for  want  of  bail, 
committed  to  jail.  On  the  day  set,  he  is  brought  before  the 
justice  by  his  verbal  order  to  an  officer,  or  his  warrant  to 
a  different  person.  If  the  bail  bond  is  forfeited,  the  fact  is 
certified  to  court.     (Code,  §§  4839-41.) 

(2)  Justice  may  associate  other  justices  with  him,. — ^A 
justice  may  associate  with  him  one  or  two  other  justices,  but 
in  case  of  disagreement,  the  opinion  of  the  justice  to  whom  the 
complaint  is  made,  or  before  whom  the  prisoner  is  brought, 
prevails,  except  where  there  are  three,  when  a  majority  con- 
trols.    (Code,  §  4848.) 

(3)  Examination  of  toitnesses^  their  separation. — ^The 
witnesses  on  both  sides  must  be  examined  on  oath  in  the  pres- 
ence of  the  accused,  who  may  be  assisted  by  counsel.  While 
one  witness  is  being  examined,  the  others,  by  order  of  the  jus- 
tice, must  be  excluded  from  the  place  of  examination,  and 
kept  separate  from  each  other.  If  the  justice  deems  proper 
the  testimony  may  be  reduced  to  writing,  and,  if  required  by 
him,  shall  be  signed  by  them  respectively.     (Code,  §§  4842-4.) 

The  oath  or  affirmation  of  the  witness  may  be  as  follows : 
"You  do  solemnly  swear  (or  affirm)  that  the  evidence  you 
shall  give  in  the  case  now  pending  before  me,  between  the 
Commonwealth,  plaintiff,  and  C.  D.,  defendant,  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth:  so  help 
you  God?" 

(4)  When  accused  discharged;  wlien  tried;  when  com- 
mitted  or  hailed. — If  there  is  not  sufficient  cause  for  charging 
the  accused  with  the  offense,  he  is  discharged.  In  cases  of 
misdeameanor  (except  liquor  cases),  he  convicts  him,  if  found 
guilty  (see  Trial  of  Misdem^eanors  by  a  Justice^  below).  In 
felony  cases,  if  there  is  sufficient  cause  for  charging  him  with 
an  offense,  he  is  committed  to  jail,  or  let  to  bail;  and  the 
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witnesses  may  be  recognized,  either  with  or  without  sureties 
to  appear  at  court.     (Code,  §  4845.) 

The  commitment  shall  be  for  trial,  and  the  recognizance 
for  appearance  in  court.  The  justice  certifies  to  the  court  the 
nature  of  the  offense,  and  whether  the  accused  was  committed 
or  bailed,  along  with  any  bail  bond  taken;  and  the  clerk  in- 
forms the  attorney  for  the  Commonwealth  of  such  certificate. 
(Code,  §§  4846-7.) 

§  7.  Various  forms  under  ''Arrest,  Commitment,  and 
Bafl".— 

No.   1.     COMHTTMENT  OF  ACCUSED  FOB  TRIAL  BEFOBB  THE  ClBCUrr  COUBT. 

(Code,  tS  4846-7.) 


county,  to-wlt: 


To  X.  Y.,  constable  of  said  county,  and  to  the  keeper  of  the  Jail  of 
said  county: 

These  are,  in  the  name  of  the  Commonwealth  of  Virginia,  to 
command  you,  the  said  constable,  forthwith  to  convey  and  deliver  into 
the  custody  of  the  keeper  of  the  said  Jail,  together  with  this  warrant, 
the  body  of  C.  D.,  charged  before  me,  J.  T.,  a  Justice  of  said  county;  on 
the  oath  of  A.  B.,  with  a  felony  (or  a  misdemeanor)  by  him  com- 
mitted, in  this,  that  he,  the  said  C.  D.,  on  the day  of , 

192 — ,  in  said  county  [here  insert  description  of  the  offense  as  in 
the  warrant  of  arrest],  the  said  C.  D.  having  failed  and  refused, 
and  still  filing  and  refusing,  to  furnish  recognisance  according  to 

the  law  in  such  case  made  and  provided,  in  the  sum  of dollars. 

as  wa0  required  of  him  by  me.  Justice  aforesaid;  and  you,  the  keeper 
of  the  said  Jail,  are  hereby  required  to  receive  the  said  C.  D.  into 
your  Jail  and  custody,  that  he  may  be  tried  for  the  said  offense  be- 
fore the  county  court  of  said  county,  and  him  there  safely  keep  until 
he  shall  be  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  [L.  s.] 


No.   2.    CEBrnrcAii:  to  Clerk   of  Commitment  of  Aogused. 

(Idem,) 


county,  to-wlt: 


To  the  clerk  of  circuit  court  of  said  county: 

I,  J.  T.,  a  Justice  of  said  county,  do  hereby  certify  that  I  have 
this  day  committed  C.  D.  to  the  Jail  of  said  county,  that  he  may  be 
tried  before  the  circuit  court  of  said  county  for  a  felony  (or  a  mis- 
demeanor) by  him  committed,  in  this,  that  he,  on  the day  of 

,  192 — ,  in  said  oounty  [here  insert  description  of  the  offense 

as  in  the  warrant  of  arrest]. 

Given  under  my  band,  this day  of 192 — . 
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If  any  witnesses  are  recognized,  either  for  the  accused  or  the 
Gonunonwealth,  just  before  "Given  under  my  hand,"  Ac.,  in  the  above 
form,  insert  the  following  certificate: 

"And  I  do  further  certify  that  I  have  thi3  day  recognized  P.  R., 
R.  S.,  and  W.  T.,  whom  I  adjudged  to  be  material  witnesses  in  the 
premises,  to  appear  before  the  said  court  on  the  first  day  of  the 
next  grand  Jury  term  thereof,  to  give  evidence  on  a  bill  of  indictment 
to  be  preferred  against  him  the  said  G.  D.,  for  the  offense  aforesaid/' 


No.  3.    Recognizance  or  Accused  pob  his  Afpeabancb  befobb  Court. 

(Code,  S§  4846-6,  4973.) 


county,  to>wit: 


Be  it  remembered,  that  on  this day  of ,  192 — ,  C.  D. 

and  O.  P.  personally  appeared  before  me,  J.  T.,  a  Justice  of  said 
county,  and  severally  acknowledged  themselves  to  owe  the  Common- 
wealth of  Virginia  as  follows,  that  is  to  say,  the  said  C.  D.  the  sum  of 

< dollars,  and  the  said  O.  P.  the  sum  of dollars,  of  their 

respective  goods  and  chattels,  lands  and  tenements,  to  be  levied,  and 
for  the  use  of  the  Commonwealth  rendered : 

Tet  upon  this  condition,  that  if  the  said  C.  D.  shall  personally 
appear  before  the  dreuit  court  of  said  county,  on  the  first  day  of  the 
next  grand  Jury  term  thereof,  then  and  there  to  answer  the  Commion- 
wealth  for  a  bill  of  indictment,  to  be  preferred  to  the  grand  Jury  in 
and  for  said  county,  against  him,  the  said  C.  D.,  for  a  felony  (or 
m-Udemeanor)  by  him  committed,  in  this  that  he  [here  insert  descrip- 
tion of  the  offense  as  in  the  warrant  of  arrest]  whereof  the  said 
C.  D.  stands  charged;  and  shall  not  depart  thence  without  leave  of 
the  said  court,  then  this  recognizance  shall  be  void,  otherwise  to  re- 
main in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written. 

J.  T.,  J.  P. 

In  case  of  "an  offense  punishable  with  death  or  confinement  in 
the  penitentiart/"  or  what  is  the  same  thing,  in  case  of  a  felony,  the 
accused  cannot  be  let  to  bail,  "unless  it  be  a  case  in  which  only  a  light 
suspicion  of  guilt  exists." 

In  case  of  a  misdemeanor,  the  accused  may  be  recognized,  either 
with  or  without  surety,  in  the  discretion  of  the  Justice. 


No.  4.    Cebtificatb  to  Clexk  of  Coxtbt  when  Accused  is  Bailed. 

(Code,  H  4846-7.) 
county,  to-wit:' 


To  clerk  of  circuit  court  of  said  county: 

I,  J.  T.,  a  Justice  of  said  county,  do  hereby  certify  that  C.  D. 
has  this  day  been  let  to  bail,  with  sureties  for  his  appearance  before 
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the  drcnit  court  of  said  county,  on  the  first  day  of  the  next  grand 
jury  term  thereof,  to  answer  an  Indictment  in  the  ^d  court  for 
a  felony  (or  a  misdemeanor)  by  him  committed,  in  this,  that  he,  on  the 

day  of ,  192 — ,  in  said  county  [here  insert  description 

of  the  offense  as  in  the  warrant  of  arrest]. 

Given  under  my  hand,  this day  of ,  192 — . 

J.  T..  J.  P. 

If  any  witnesses  are  recognized,  make  the  same  insertion  in  the 
above  certificate  as  is  noted  under  No.  2; 


No.    5.     RBCOONIZANCE    OT    WrriTESSES    fob   AFPBABA.I7CE    sIefobe    Gbaih) 

JUBY. 

(Code,  {§  4846,  4978.) 
county,  to-wit: 


Be  it  remembered,  that  on  the day  of ,  192 — ,  P.  R., 

R.  S.,  and  W.  T.  (or  as  many  as  the  Justice  may  deem  material 
witnesses),  of  said  county,  i>er8onally  appeared  before  me,  J.  T.,  a 
justice  of  said  county,  and  each  of  them  acknowledged  himself  sep- 
arately and  individually  to  owe  the  Commonwealth  of  Virginia  the 

sum  of  dollars,  of  their  respective  goods  and  chattels,  lands 

and  tenements,  to  be  levied,  and  for  the  use  of  the  Commonwealth 
rendered. 

Yet  upon  this  condition,  that  if  the  said  P.  R.,  R.  S.,  or  W.  T. 
shall  personally  appear  before  the  circuit  court  of  said  county,  on 
the  first  day  of  the  next  grand  jury  term  thereof,  then  and  there 
to  give  evidence  on  a  bill  of  indictment  to  be  preferred  to  the  grand 
jury  in  and  for  said  county,  against  him,  the  said  C.  D.,  for  a  felony 
(or  misdemeanor)  by  him  committed,  in  this,  that  he  [here  insert 
description  of  offense  as  in  warrant  of  arrest] ;  and  not  thence  depart 
without  leave  of  said  court,  then  this  recognizance  shall  be  void 
as  to  the  persons  so  appearing  and  complying  herewith,  otherwise 
to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written. 

Witnesses  may  be  recognized  either  without  sureties  as  above, 
or  with  them,  in  the  discretion  of  the  justice;  if  surety  is  required,  a 
recognizance  for  each  witness,  with  his  surety,  can  easily  be  framed 
by  following  No.  3  to  the  condition,  and  then  say:  "Yet  upon  this 
condition,  that  if  the  said  P.  R.  shall  personally  appear,"  Ac.  [con- 
cluding as  in  above  form]. 

The  certificate  of  recognizance  of  witnesses  we  have,  for  con- 
venience, embodied  in  No.  2,  if  the  accused  be  committed;  but  in 
No.  4,  if  he  be  bailed. 
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No.  6.    Commitment  of  Accused  fob  I^theb  Appearance  befobb  tixe 

Justice. 

(Code,  {{  4839,  4841.) 
oounty,  to-wlt: 

To  the  keeper  of  the  Jail  of  said  county: 

RecelTe  Into  your  Jail  and  custody  C.  D.,  herewith  sent  you  by 
X,  T.»  a  constable  of  said  county,  he,  the  said  C.  C,  haying  been 
brought  before  me,  J.  T.,  a  Justice  of  said  county,  charged  on  the 
oath  of  A.  B.  with  a  felony  (or  misdemeanor)  by  him  committed.  In 

this,  that  he,  on  the day  of ,  192 — ,  In  said  county  [here 

Insert  description  of  offense  as  In  warrant  of  arrest];  the  examina- 
tion touching  the  said  offense  being  adjourned  for  further  examina- 
tion until  the day  of ,  192 — ,  at ,  in  said  county, 

and  the  said  C.  D.  having  failed  and  refused  to  furnish  recognizance 
according  to  law  In  such  case  made  and  provided.  In  the  sum  of 

dollars,   as  was  required  of  him  by   me,   Justice  aforesaid; 

and  him,  the  said  C.  D^,  you  safely  keep  In  your  Jail  and  custody 

until  the  said  day  of  ,  192 — ,  when   you  are   hereby 

required  to  surrender  and  deliver  him  up  to  the  said  X.  T.,  constalRe 
aforesaid,  upon  his  demand,  or  to  any  other  person  who  shall  present 
to  you  a  written  order  under  miy  hand,  demanding  his  surrender  and 
delivery  to  such  person. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.   [r^  a.] 


No.  7.    Recognizance  of  Accused  fob  fubtheb  Appearance  before  the 

Justice. 

(Idem,) 
< county,  to-wlt: 


Be   It   remembered,   that  on   the  day   of   ,   192 — , 

C.  D.  and  O.  P.  personally  appeared  before  me,  J.  T.,  a  Justice  of  the 
said  county,  and  severally  acknowledged  themselves  to  owe  the 
Commonwealth  of  Virginia  as  follows:  that  Is  to  say,  the  said  C.  D. 
the  sum  of dollars,  and  the  said  O.  P.  the  sum  of dol- 
lars, of  their  respective  goods  and  chattels,  lands  and  tenements,  to 
be  levied,  and  for  the  use  of  the  Commonwealth  rendered:  Tet 
upon  this  condition,  that  if  the  said  C.  D.  shall  personally  appear 

at ,  in  said  county,  on  the day  of ,  191 — ,  at 

a.  m.  (or  p.  m.),  then  and  there  to  answer  before  J.  T.,  Justice 
aforesaid,  or  some  other  Justice  of  said  county,  the  charge  of  a 
felony  (or  misdemeanor)  by  him  committed,  in  this,  that  the  said 

C.  D.,  on  the day  of ,  192 — ,  in  said  county,  [here  Insert 

description  of  offense  as  in  warrant  of  arrest],  upon  which  charge  the 
said  C.  D.  has  been  duly  arrested  and  is  now  in  custody  before  the 
said  J.  T.,  Justice  aforesaid,  upon  examination  for  the  said  offense,  the 
further  examination  thereof,  for  good  cause,  being  continued   until 

the  said  day  of  ,  192 — ;   then  this  recognizance  shall 

be  void,  otherwise  to  remain  In  full  force  and  virtue. 
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Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written. 

Accused  cannot  be  let  to  bail  in  case  of  felony,  except  where 
only  a  sHgM  suspicion  of  guilt  exists. 


No.  8.      FOBFEITUBE  OF  ReOOONIZANCE,  WHERE  AOCUSED  FaILB  TO  APFEAB 

BEFOBB  A  Justice. 

(Code,  {  4840.) 
county,  to-wlt: 


At ,  in  said  county,  day  of,  192—,  at  a.  m. 

(or  p.  m.): 

The  within  named  C.  D.,  who  stands  bound  by  the  within  recogni- 
zance, acknowledged  before  me,  J.  T.,  a  Justice  of  said  county,  with 
O.  P.  his  surety,  to  appear  here  this  day,  to  answer  the  charge 
set  forth  in  the  within  recognizance,  was  by  my  order  this  day  solemn- 
ly called  to  answer  the  said  charge,  but  came  not;  all  of  which 
is  hereby  certlUed. 

J.  T..  J.  P. 

Ehidorse  the  above  on  the  back  of  the  recognizance,  if  the  accused 
does  not  appear  upon  being  called. 


No.  9.    Commitment  of  Accused,  when  Subreitdebed  by  his  Bail  to  a 

Justice. 

(Code,  {§  4982-3.) 
county,  to-wit: 


To  X.  T.,  constable  of  said  county,  and  to  the  keeper  of  the 
Jail  of  said  county: 

Forasmuch  as  O.  P.  stands  bound  by  recognizance  as  the  surety 
and  bail  of  C.  D.  for  his  appearance  before  the  circuit  court  of  said 
county,  on  tjbie  first  day  of  the  next  grand  Jury  term  thereof,  to  answer 
the  Commonwealth  for  a  felony  (or  misdemeanor),  in  this  that  he 
[here  insert  description  of  offense  as  in  warrant  of  arrest],  and  the 
said  O.  P.  has  this  day  taken  the  body  of  the  said  C.  D.  and  surrendered 
him  before  me,  J.  T.,  a  Justice  of  said  county,  in  discharge  of  his 
said  recognizance,  and  the  said  C.  D.  has  failed  to  furnish  further 
recognizance  according  to  the  law  in  such  case  made  and  provided,  in 

the  sum  of  dollars,  as  was  required  of  him  by  me.  Justice 

aforesaid  : 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Virginia, 
to  command  you,  the  said  constable,  forthwith  to  convey  and  deliver, 
together  with  this  warrant,  the  body  of  the  said  C.  D.  into  the  cus- 
tody of  the  keeper  of  the  said  Jail:  and  you  the  keeper  of  t^e 
said  Jail,  are  hereby  required  to  receivei  the  said  C.  D.  into  youir 
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custody  in  said  Jail,  and  him  there  safely  keep  until  he  shall  be 
discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — , 

J.  T.,  X  P.  [u  8.] 


No.    10.      CEBTiriCATB   TO    BAIL,    WHEBI    ACCUSBD    IS    SXTBIIKNDBBED    TO    A 

JUSTICS. 

(Code,  §  4983.) 
county,  to-wit: 


This  Is  to  certify  to  whom  it  may  concern,  that  O.  P.  was  bound 
by  recognizance  as  the  surety  and  bail  of  C.  D.  for  his  appearance  before 
the  county  court  of  said  county,  on  the  first  day  of  the  next  grand 
Jury  term  thereof,  to  answer  the  Commonwealth  for  a  felony  (or  misde- 
meanor), in  this,  that  he  [here  insert  description  of  offense  as  in  the 
warrant  of  arrest],  and  that  the  said  O.  P.  has  this  day  surrendered 
him,  the  said  C.  D.,  before  me,  J.  T.,  a  Justice  of  said  county,  in  dis- 
charge of  the  recognizance  of  the  said  O.  P.,  according  to  the  law 
in  such  case  made  and  provided. 

Given  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


No.  11.    New  Recooiozance  of  Accused,  when  Subbendebed  befobb 

A  Justice. 

(Code,  S  4983.) 

[Follow  No.  3  to  the  condition,  and  conclude  thus]: 
Yet  upon  this  condition,  that  whereas  B.  C.  stood  bound  by 
recognizance  as  the  surety  and  bail  of  the  said  C.  D.  for  his  appearance 
before  the  county  court  of  said  county,  on  the  first  day  of  the  next 
grand  Jury  term  thereof,  to  answer  the  Commonwealth  for  a  felony 
(or  mUdem^eanar)  by  him  ccmimitted,  in  this,  that  he  [here  insert 
description  of  the  offense  as  in  the  warrant  of  arrest],  and  the  said 
B.  C.  has  this  day  taken  the  body  of  the  said  C.  D.  and  surrendered 
him  before  me,  J.  T.,  a  Justice  of  said  county,  in  discharge  of  his  said 
recognizance;  and  whereas  the  said  O.  P.  has  undertsken  before  me, 
Justice  as  aforesaid,  as  surety  of  the  said  C.  D.  for  his  appearance 
before  the  court  aforesaid,  on  the  first  day  of  the  next  grand  Jury 
term  thereof,  to  answer  the  Commonwealth  for  the  said  offense,  and 
that  he,  the  said  C.  D.,  will  not  then  depart  from  the  said  court 
without  leave  thereof:  Now,  if  the  said  C.  D.  shall  personally  appear 
before  the  county  court  of  said  county,  on  the  first  day  of  the  next 
grand  Jury  term  thereof,  to  answer  the  Commonweaith  for  the  said  of- 
fense whereof  he  stands  charged,  and  shall  not  depart  thence  wi|thout 
leave  of  the  said  court,  then  this  recognizance  shall  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  j.  t.,  J.  P. 
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No.   12.    Ekdobsement  Authobizino   EzBCxmoN  of  Wabrant  Issued 

IN  Another  Countt. 
(Code,  S  4826.) 

oounty,  to-wlt: 

Being   satlsfled    of   the  genuineness   of   the   within   warrant,   I 
do   hereby   endorse   the   same   and   authorize   its   execution   within 

this  county.    This day  of ,  192 — 

J.  T.»  J.  P.  of  said  county. 


No.  13.    Warrant  Transfebrino  Aocused  to  County  Where  Crime 

WAS  Committted. 

(Code,  {  4827.) 
■  county,  to-wit: 


To  X.  T.,  sheriff  of  said  county: 

Whereas  C.  D.  has  been  arrested  and  brought  before  me,  a  Justice 
of  said  county,  charged  with  a  felony  (or  misdemeanor),  in  this,  that 

he,  on  the day  of ,  192 — ,  in  the  county  of [here 

insert  description  of  offense  as  in  the  warrant  of  arrest];  now  that 

the  said  C.  D.  may  be  conveyed  to  said  county  of ,  where  the 

said  offense  was  committed: 

These  are,  therefore.  In  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith  a  convey  the  said  C.  D.  to  said 

county  of  ,  and  there  carry  him  before  some  Justice  of  said 

county,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  [L.  8-1 

If  the  offense  be  a  misdemeanor,  the  prisoner  may  demand  to  be 
brought  before  a  Justice  of  the  county  wherein  he  is  arrested,  that  he 
may  give  hail.    (See  next  form  for  such  recognizance.) 


No.  14.    Recognizance  of  Accused  to  Appear  befobe  Circuit  Court 

OF  Another  County. 

(Code,  S  4837.) 

[Follow  No.  2  to  the  condition,  and  conclude  thus:] 
Tet  upon  this  condition,  that  whereas  the  said  C.  D.,  has  been  this 
day  arrested  and  brought  before  me,  J.  T.,  a  Justice  of  said  county,  by 

virtue  of  a  warrant  issued  by  J.  M.,  a  Justice  of  the  county  of » 

charged  with  a  misdemeanor,   in  this,   that  he,  on  the  day 

of ,  192 —  [here  insert  description  of  the  offense  as  in  the  war- 
rant of  arrest] :    Now  if  the  said  C.  D.  shall  personally  appear  before 

the  drenit  court  of county  (the  county  where  the  offense  was 

committed),  on  the  first  day  of  the  next  grand  Jury  term  thereof, 
then  and  there  to  answer  the  Commonwealth  touching  the  said  offense, 
and  shall  not  depart  thence  without  leave  of  the  said  court,  then  this 
recognizance  shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 
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Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written. 

J.  T.,  J.  P. 

In  caee  of  felony,  accused  cannot,  in  any  instance,  whether 
light  suspicion  of  guilt  exists  or  not,  be  recoffnized  from  one  county 
to  another. 


§  8.    Misodlaneoas  forms  ander  '^ Arrest,  Commitment, 
andBaiL"— 

No.  1.    Wabrakt  to  DBTAnr  a  Pbiboneb,  Albeady  in  Jail,  fob  Ait- 

OTHEB   Offense. 
county,  to-wit: 

To  the  keeper  of  the  jail  of  said  county: 

You  are  hereby  commanded  to  detain  in  your  custody,  in  said 
Jail,  the  body  of  C.  D.  now  in  your  custody  there,  he  being  further 
charged  before  me,  J.  T.,  a  Justice  of  said  county,  upon  the  oath  of 
A,  B.,  with  a  felony  (or  misdemeanor)  by  him  committed,  in  this, 

that  he,  on  the day  of ,  192 — ,  in  said  county  [here  insert 

description  of  offense  as  in  the  warrant  of  arrest];  him,  therefore, 
safely  keep  in  your  jail  and  custody  for  this  cause,  until  he  shall  be 
thence  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of 192 — . 

J.  T.,  J.  P.  [L.  8.] 


No.  2.    Recognizance  of  Bail,  taken,  bt  a  Shbbiff,  under  Capias 

TO  ANBWEB  AN  INDICTMENT  OB  PRESENTMENT  FOR  A  MISDEMEANOR 

(Code,  S  4887.) 
county,  to-wit: 


Be  it  remembered,  that  on  the day  of ,  192 — ,  C.  D. 

and  O.  P.  personally  appeared  before  me,  J.  T.,  the  sheriff  of  said  county, 
and  severally  acknowledged  themselves  to  owe  the  Commonwealth 
of  Virginia,  as  follows,  that  is  to  say,  the  said  C.  D.  the  sum  of 

dollars,  and  the  said  O.  P.  the  sum  of dollars,  of  their 

respective  goods  and  chattels,  lands  and  tenements,  to  be  levied,  and 
for  the  use  of  the  Commonwealth  rendered: 

Yet  upon  this  condition,  that  whereas  the  said  C.  D.  has  been 
arrested  by  me,  the  said  sheriff,  by  virtue  of  a  capias  issued  from  tae 

circuit  court  of county,  directed  to,  and  commanding  me,  as 

such  sheriff,  to  take  the  body  of  the  said  C.  D.,  and  him  safely  keep, 
so  as  to  have  his  body  before  the  Judge  of  the  said  court,  at  the 

court-house  thereof,  on  the  first  day  of  the  term,  192—,  of 

the  circuit  court  of  said  county,  to  answer  a  certain  indictment  therein 
found  against  him  (or  presentmecnt  therein  made  against  him,  or 
information  therein  filed  against  him),  and  now  pending  in  said 
court  for  [here  state  the  offense  as  set  forth  in  the  capias] :  Now,  if 
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the  said  C.  D.  shall  personally  appear  before  the  Judge  of  the  circuit 

court  of  county,  at  the  court-house  thereof,  on  the  first  day 

of  the  next  term  of  the  said  court,  to  answer  for  the  said 

offense,  and  shall  not  depart  thence  without  leave  of  the  said  court, 
then  this  recognizance  shall  be  Toid,  otherwise  to  remain  in  full  force 
and  Ylrtne. 

Taken  and  acknowledged  before  me,  in  the  county  of ,  the 

day  and  year  first  above  written. 

J.  T.,  Sheriff. 


No.  3.    Sheriff's  Cebtificate  to  Accused  When  Bail  is  Givek. 

(Code,    8    4882.) 


county,  to-wit: 


This  is  to  certify  to  whom  it  may  concern,  that  I,  J.  T.,  the 
sheriff  of  said  county,  this  day  have  let  C.  D.  to  bail,  he,  the  said 
C.  D.  having  been  this  day  arrested  by  me  under  a  capias  to  answer 
an  indictment    (or  presentment  or  information)   before  the  circuit 

court  of  county,  on  the  first  day  of  the  next  term 

thereof,   for    [here  describe  the   offense  as   in   the   capias].     Given 

under  my  hand,  this  day  of  ,  192 — 

J.  T.,  Sheriff. 


No.   4.    Wabrant  of  Abbest  fob  an   Offense  aoainbt  the  United 

Utates. 

United  States  of  America, 

Eastern  (or  Western)  District  of  Virginia, 

county,  to-wit: 

To  X.  Y.,  or  any  other  constable  of  said  county: 

Whereas  A.  B.  has  this  day  made  information  and  complaint, 
on  oath,  before  me,  J.  T.,  one  of  the  Justices  of  the  State  of  Virginia, 

in  and  for  said  county,  that  C.  D.,  on  the day  of ,  192 — , 

in  the  county  and  district  aforesaid   [here  describe  the  offense  as 
in  the  act  of  Congress  defining  and  prohibiting  it]: 

These  are,  therefore,  in  the  name  of  the  United  States  of 
America,  to  command  you  forthwith  to  apprehend  and  bring  before  me, 
or  some  Justice  in  and  for  the  said  county,  the  body  of  the  said 
C.  D.,  to  answer  the  said  charge  and  further  to  be  dealt  with  according 
to  the  laws  of  the  United  States. 

Given  under  my  hand  and  seal,  this day  of ,  192 — 

J,  T.,  J.  P.  [L.  s.] 

In  regard  .to  the  arrest  of  persons  charged  with  crimes  against  the 
United  States,  "the  offender  may,  by  any  Justice  or  Judge  of  the 
United  States,  or  by  any  justice  of  the  peace  or  other  magistrate  of 
any  of  the  United  States,  where  he  may  be  found,  agreeably  to  the 
usual  mode  of  process  in  such  state,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisonde  or  hailed^  as  the  case  may  be, 
for  trial  before  such  court  of  the  United  States,  as  by  this  act  has 
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oognizance  of  the  offense.  And  oopies  of  the  process  shall  be  returned 
as  speedily  as  may  be,  Into  the  clerk's  office  of  snch  court,  together 
with  the  recognizances  of  the  witnesses  for  their  appearance  to 
testify  In  the  case,  which  recognisances  the  magistrate  before  whom 
the  examination  shall  be,  may  require,  on  pain  of  imprisonment.'' 
(AcU  of  1786;  1  U.  S.  Laws,  p.  72;  1  Story's  L.  U.  S.  66.) 

It  has  been  held  in  Virginia  that  Congress  cannot  give  jurisdic- 
tion to  or  require  the  services  of  any  officer  of  the  State  gOTemment 
as  such,  but  may  authorize  any  dtlsen  of  the  United  States  to  perform 
any  act  which  the  Constitution  of  the  United  States  does  not  require 
to  be  performed  in  a  different  manner.  (Pool  A  als.'  Case,  2  Va. 
Cas.  276.) 

It  is  not,  therefore,  the  ex  ofMo  duty  of  a  Justice  of  the  peace  to 
do  any  act  required  by  Congress,  but  he  may  exercise  the  authority 
thus  conferred  or  not,  at  his  discretion.  , 


No.     6.     RBOOGlfUARCE    FOB    APPKAEANCE    OF    ACCUSED    BEFOBB     UnITKD 

States  Couet. 

United  States  of  America, 

Eastern  (or  WeBtem)  District  of  Virginia, 


county,  to-wit: 


Be  it  remembered,  that  on  this day  of ,  192 — ,  C.  D. 

and  O.  P.  personally  appeared  before  me^  J.  T.,  one  of  the  Justices  of 
the  state  of  Virginia,  in  and  for  said  county,  and  seyerally  acknowl- 
edged themselyes  to  owe  the  United  States  of  America  as  follows: 

the  said  C.  D.  the  sum  of dollars  and  the  said  O.  P.  the  sum 

of  dollars,  of  their  respective  goods  and  chattels,  lands  and 

tenements,  to  be  levied,  and  for  the  use  of  the  United  States  ren- 
dered: 

Tet  upon  this  condition,  that  if  the  said  C.  D.  shall  personally 
appear  before  the  United  States  district  court  for  the  western  district 

of  Virginia,  at  ,  Va.,  on  the  day  of  the  next  

term  thereof,  then  and  there  to  answer  the  government  of  the  United 
States  for  a  bill  of  indictment;  then  and  there  to  be  preferred  against 
him,  the  said  C.  D.,  for  felony  (or  misdemeanor)  by  him  committed, 
in  this,  that  he  [here  describe  the  offenso  as  in  the  warrant  of  arrest], 
whereof  the  said  C.  D.  stands  charged,  and  shall  not  depart  hence 
without  leave  of  the  said  court,  then  this  recognisance  shall  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  the  county  and  district 
aforesaid,  the  day  and  year  first  above  written.  , 

J.  T.,  J.  P. 
See  note  under  precedl^ig  form. 
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No.  JT  GoiEiaTMXiVT  of  'AobusraT  fob  Trial  Befobb  United  Statbs 

United  States  of  America, 

Eastern  (or  Western)  District  of  Virginia, 

county,  to-wlt: 

To  X.  T.,  constable  of  said  county,  and  to  the  keeper  of  the  Jail 
of  said  county: 

Whereas  C.  D.  has  been  brought  before  me,  J.  T.,  one  of  the 
Justice  of  the  State  of  Virginia,  in  and  for  said  county,  charged 
upon  the  oath  of  A.  B.  with  a  felony  (or  miBdemeanor)  by  him  com- 
niitted,  in  this,  [here  describe  the  offense  as  in  the  warrant  of  arrest] ; 
and  has  failed  and  refused,  and  still  doth  fall  and  refuse,  to  recognise, 
according  to  the  laws  of  the  United  States  in  such  case  made  and 
provided,  for  his  appearance  before  the  United  States  district  court  for 

the  EBBtem  (or  Wettem)  district  of  Virginia,  at ,  Va.,  on  the 

day  of  the  next  term  thereof,  to  answer  before  the 

said  court  for  the  said  offense: 

These  are,  therefore,  in  the  name  of  the  Uliited  States  of  America, 
to  command  you,  the  said  constable,  forthwith  to  convey  and  deliver 
into  the  custody  of  the  keeper  of  the  said  Jail,  together  with  this 
warrant,  the  body  of  the  said  C.  D.;  and  you,  the  keeper  of  the  said 
jail,  are  hereby  required  to  receive  the  said  C.  D.  into  your  Jail  and 
custody,  and  him  there  safely  keep  until  he  shall  be  thence  dis- 
charged according  to  the  laws  of  the  United  States. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  [L.  s.] 

See  note  under  form  No.  4. 
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§  1.  What  crimiiial  offenses  poKoe  jostioee  and  justices 
of  the  peace  may  try. — By  section  4987  of  the  Code,  it  is  pro- 
vided: ^'The  several  police  justices  and  justices  of  the  peace, 
in  addition  to  the  jurisdiction  exercised  by  them  as  con- 
servators of  the  peace,  shall,  except  for  offenses  arising  under 
chapter  184  [as  to  intoxicating  liquors],  have  concurrent  juris- 
diction with  the  circuit  courts  of  the  counties  and  the  cor- 
poration courts  of  the  cities  of  the  State,  in  all  misdemeanor 
cases  occurring  within  their  jurisdiction;  in  all  which  cases 
the  punishment  shall  be  the  same  as  the  said  courts  are  author- 
ized to  impose :  Provided,  that  in  any  city  in  which  there  is  a 
police  justice,  or  in  any  county  in  which  there  is  a  trial 
justice  appointed  under  section  4988,  the  powers  and  jurisdic- 
tion conferred  by  this  section  shall  not  be  exercised  by  any 
other  justice  of  such  city  or  county,  except  when  acting 
for  and  in  the  stead  of  the  police  justice  or  trial  justice  ac- 
cording to  law.  Each  justice  of  the  peace,  in  counties  in 
which  there  is  no  trial  justice,  and  each  police  justice  or  trial 
justice  may  try,  or  procure  some  other  justice  to  try,  every 
case  of  the  kind  mentioned  in  this  section  which  is  brought 
before  him,  and  the  same  may  be  tried  upon  a  warrant;  or 
he,  in  his  discretion,  may  make  an  examination  into  the  of- 
fense and  proceed  according  to  the  provisions  of  chapter  192'' 
— i.  e.,  commit  or  bail  for  trial  in  court. 

For  when  trial  justice  for  county  may  be  appointed,  see 
Code,  §  4988 ;  Acts  1920,  p.  314. 

Section  4987,  above,  gives  a  justice,  concurrently  with  the 
court,  jurisdiction  to  try  all  misdemeanor  cases,  common  law 
and  statutory,  except  cases  arising  under  the  chapter  (184) 
as  to  intoxicating  liquors. 

The  principal  common  law  misdemeanors  are  as  follows: 
(1)  Assault  and  battery;  (2)  affray;  (3)  riot,  rout,  and  un- 
lawful assembly;  (4)  forcible  entry  or  detainer;  (6)  public 
nuisance;  (6)  libel;  (7)  conspiracy;  (8)  forestalling,  regrat- 
ing,  and  engrossing;  (9)  maintenance  and  champerty.  (See 
the  several  headings  in  this  book.) 

The  statutory  misdemeanors  are  embraced  in  chapters 
177  to  187  (sections  4389  to  4757  of  the  Code,  being  such 
offenses  as  are  not  felonies, — i.  e.,  not  punishable  with  death 
or  confinement  in  the  penitentiary.    For  distinction  between 
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a  misdemeanor  and  a  line,  see  section  3,  under  ^'Kecovery  of 
i^ines  before  a  Justice,  div.  VII.,  below." 

A  justice,  therefore,  may  try  any  misdemeanor  (except 
a  liquor  case),  and  where  a  case  is  brought  before  him,  the 
justice  should  try  the  case  or  procure  some  other  justice 
to  try  it,  and  should  not  send  it  on  to  the  grand  jury. 
Even  on  a  felony  warrant,  ^'if  he  consider  that  there  is 
sufficient  cause  to  charge  the  accused  with  a  misdemeanor 
only,"  he  should  try  him  for  the  misdemeanor  (Code,  §  4845). 
But  as  a  felony  is  an  otfense  which  may  be  punished  by  peni- 
tentiary or  death  (Benton's  case,  89  Va.  570),  so  if  an  offense 
may,  in  discretion  (as  in  case  of  unlawful  maiming,  etc.),  be 
punished  either  as  a  felony  or  misdemeanor,  the  justice  has 
no  jurisdiction. 

The  authority  of  a  justice  to  convict  an  oifender  in  a 
simmiary  way,  without  a  trial  by  jury,  is  a  stranger  to  the 
common  law,  and  therefore  nothing  is  presumed  in  favor  of 
such  jurisdiction,  and  the  statute  conferring  the  power  must 
be  strictly  pursued,  otherwise  the  common  law  will  break  in 
upon  him  and  level  all  his  proceedings;  and  notwithstanding 
the  trial  by  jury  is  dispensed  with,  yet  his  proceedings,  in 
other  respects,  must  be  regular,  according  to  the  course  of  the 
common  law,  regarding  himselt  as  both  judge  and  jury. 

So  that,  if  a  bona  fide  claim  to  a  freehold  estate  in  lands 
or  to  a  franchise  arises  and  must  be  decided  in  the  case,  the 
justice  is  ousted  of  his  jurisdiction  and  cannot  proceed,  for 
such  questions  are  properly  triable  by  a  jury.  If  a  justice 
assumes  cognizance,  in  this  or  any  respect,  contrary  to  law, 
the  remedy  is  by  writ  of  prohibition. 

So,  also,  on  the  above  principle,  it  has  been  held  that  a 
commitment  for  a  time  certain,  unless  fine  and  costs  be  sooner 
paid,  is  void,  in  the  face  of  a  statute  (§  2549)  providing  that 
the  commitment  shall  be  ^Hintil  the  fine  and  costs  are  paid." 
(Marx's  case,  86  Va.  48.) 

Upon  trial  of  the  accused,  the  justice,  in  passing  judgment 
as  to  his  guilt  or  innocence,  should  uniformly  acquit  and  dis- 
charge him,  unless  from  the  evidence  adduced  before  him  he 
is  satisfied  of  his  guilt  beyond  a  reasonable  doubt.  The  ac- 
cused must  be  convicted  on  legal  evidence,  and  in  due  form, 
and  a  minute  of  the  whole  in  writing  should  be  made,  so  as  to 
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show,  if  the  cause  be  removed  by  writ  of  certiorari  into  the 
circuit  court,  that  the  proceedings  have  been  proper — i.  e.,  that 
the  strict  letter  of  the  statute  has  been  observed,  and  that 
the  proceedings,  in  other  respects,  have  been  regular  accord- 
ing to  the  rules  of  natural  justice  of  the  common  law. 

§  2.  Arrest  of  accasad. — For  the  various  particulars  as 
to  issue  of  warrant  of  arrest,  when  and  where  executed,  who 
exempt  from  arrest,  manner  of  executing  it,  what  to  be  done 
with  accused  when  arrested  in  another  county  or  corporation, 
adjournment  of  trial,  association  of  other  justices  with  him, 
examination  of  witnesses  and  their  separation,  etc.,  see  Arrest^ 
Commitment^  and  BaU^  div.  V.,  above. 

§  3.  Wlien  to  use  warrant  of  arrest;  when  civil  warrant 
or  summons. — ^A  warrant  of  arrest  may  issue  for  any  offense 
coming  within  the  jurisdiction  of  a  justice,  for  the  rule  at 
common  law  is,  that  where  a  statute  gives  a  justice  jurisdicticm 
over  an  offense  it  impliedly  gives  him  power  to  apprehend 
any  person  charged  with  such  offense.  But  as  a  warrant  de- 
prives a  person  of  his  liberty,  it  would  be  a  better  and  more 
hiunane  practice  to  limit  its  use  (unless  otherwise  directed  by 
statute)  to  cases:  (1)  where  corporal  punishment  may  be  in- 
flicted, for,  in  those  cases,  his  presence  is  absolutely  necessary, 
as  no  judgment  can  be  pronounced  in  his  absence;  or  (2) 
where,  in  proceedings  for  a  mere  pecuniary  penalty,  the  of- 
fender is  likely  to  abscond,  or  for  some  other  reason,  the 
arrest  of  the  party  would  better  subserve  the  purposes  of  jus- 
tice. •  •  '\-^^^[ 
.  A  civil  warrant  or  summons  is  the  proper  process  in  all 
cases  where  the  punishment  is  a  mere  fine,  except  where  the 
offender  is  likely  to  flee  from  justice,  or  where,  for  other  cause, 
his  arrest  is  particularly  desired.  If  the  defendant,  after 
having  been  duly  siunmoned,  and  thus  given  an  opportunity 
of  being  heard  before  being  condemned,  fails  to  appear,  the 
justice  must  proceed  with  the  case  in  his  absence.  But  he 
should  examine  the  facts  of  the  case  as  if  he  were  present, 
for  the  case  must  be  duly  made  out,  and  no  judgment  rendered 
by  default.  In  prosecutions  by  summons  for  fines,  the  com- 
plaint need  not  be  on  oath;  and,  if  the  information  be  suffi- 
cient, the  justice  is  bound  to  issue  a  summons,  which  should 
be  signed  by  him  and  directed  to  a  constable  or  sergeant,  or 
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even  to  the  party  himself,  and  a  copy  thereof  served  on  the 
defendant.  It  i^ould  contain  the  substance  of  the  charge, 
and  fix  a  day  and  place  certain  for  the  defendant  or  himself 
and  witnesses;  otherwise,  he  commits  no  default  for  not  ap- 
pearing, and  the  justice  cannot  proceed  in  his  absence  upon  a 
summons  defective  in  these  particulars. 

In  the  case  of  a  mere  fine  or  forfeiture  not  exceeding  $20, 
the  proceeding  is  as  for  a  small  claim — see  ^^Secovery  of  Fines 
before  a  Justice,"  div.  VII.,  below.  For  particulars  as  to 
arrest,  see  Arrest^  Corrmdtment  and  BaU^  div.  V.,  above. 

§  4.  Wliere  warrant  returnable. — ^The  warrant,  in  mis- 
demeanor cases,  is  to  be  ^^made  returnable  and  tried  in  the 
magisterial  district  in  which  the  offense  was  committed  by  a 
justice  of  said  district,  unless  for  good  cause,  shown  Ey  affi- 
davit of  the  defendant,  the  justice  before  whom  the  said  war- 
rant is  made  returnable  shall,  in  his  discretion,  remove  the 
trial  to  some  point  in  another  magisterial  district  of  the  said 
county"  (Code,  §  4824). 

§  5.  Limitatioo  of  proeecntioaiB. — By  section  4768  of 
the  C!ode,  ^'a  prosecution  for  a  misdemeanor,  or  any  pecuniary 
fine,  forfeiture,  penalty,  or  amercement,  shall  be  commenced 
within  one  year  next  after  there  was  cause  therefor;  except 
that  a  prosecution  for  petty  larceny  may  be  commenced  within 
five  years." 

§  8.  AppeaL — The  accused  may  within  ten  days  appeal 
to  court;  and,  unless  he  gives  bail,  he  is  committed  to  jail. 
The  justice  should  forthwith  return  the  papers  to  the  clerk. 
The  court  may  amend  the  warrant,  or  even  issue  a  new  war- 
rant. (Code,  §  4989.)  The  accused  is  entitled  to  trial  by  a 
jury,  in  court  (Code,  §  4990). 

§  7*    Wlien  judgment  for  costs  given  against  prosecutor, 

— In  case  of  acquittal,  if  the  justice  believes  the  charge  was 
made  ^^maliciously  and  without  probable  cause,  he  may  render 
judgment  for  the  costs  against  the  prosecutor"  (Code,  §  4991) ; 
and  by  section  4868  judgment  may  be  in  favor  of  the  defendant 
for  his  costs. 

§  8.  Wlien  formal  warrants  dispensed  with. — In  cases 
of  arrests  by  police  officers  of  cities  and  towns,  while  in  the 
discharge  of  their  duties,  the  justice  may  try  the  cases  without 
warrants,  unless  the  accused  demand  a  warrant  (Code,  §  4992). 


"1 
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§  9.    Justice  may  associate  other  justices  with  him. — 

A  justice  may  associate  with  him,  in  the  trial  of  a  case,  one 
or  two  other  justices,  but  in  case  of  disagreement  the  opinion 
of  the  justice  to  whom  the  complaint  is  made,  or  before  whom 
the  prisoner  is  brought,  prevails,  except  where  there  are  three 
when  a  majority  controls  (Code,  §  4848). 

§  10.  Compromise  of  certain  misdemeanors. — "When  a 
person  is  in  jail  or  under  recognizance  to  answer  a  charge  of 
an  assault  and  battery,  or  other  misdemeanor  for  which  there 
is  a  remedy  by  civil  action,  unless  the  offense  was  by  or  be- 
tween a  sheriff  or  other  officer  of  justice,  or  riotously,  or  with 
intent  to  conmiit  a  felony,  if  the  party  injured  appear  before 
the  judge  or  justice  who  made  the  commitment  or  took  recog- 
nizance, and  acknowledge  in  writing  that  he  has  received  satis* 
faction  for  the  injury,  such  judge  or  justice  in  his  discretion 
may  by  an  order  under  his  hand,  supersede  the  conmiitment 
or  discharge  the  recognizance  as  to  the  accused  and  witnesses." 
(Code,  §§  4849-50.)  But  compromises  in  other  cases,  or  agree- 
ing for  pay  to  conceal  or  not  prosecute  such  other  offenses,  is 
punishable,  if  the  offense  be  a  felony,  by  jail  not  over  one  year 
and  fine  not  over  $500;  and  if  the  offense  be  a  misdemeanor, 
by  jail  not  over  six  months  and  fine  not  over  $100  (Code, 
§  4513). 

§  11.  When  committed  to  Prison  Association,  ccranty 
or  dty  farm,  or  chain  gang^ — In  case  of  a  minor  under  18,  ar- 
rested or  convicted  for  any  offense,  the  justice  or  judge  may,  in 
his  discretion,  and  with  the  consent  of  the  Prison  Association 
of  Virginia  and  with  the  consent  of  his  parent  or  guardian,  if 
any,  if  he  be  committed  before  conviction,  direct  that  he  be 
committed  to  the  custody  and  control  of  the  said  association, 
for  an  indefinite  period,  not  longer  than  when  he  arrives  at 
21  years  of  age,  and  the  justice  must  state  in  his  commitment 
that  he  is  satisfied  from  the  evidence  that  the  minor  is  not 
18  years  of  age  (Code,  §§  1954-5).  In  the  case  of  negro 
minors,  the  commitment  is  to  the  Negro  Reformatory  Asso- 
ciation of  Virginia  (Code,  §  1961).  Any  person  convicted  of 
a  misdemeanor  may  be  sentenced  to  the  county  or  city  farm 
(see  Acts  1918,  p.  332,  and  Acts  1922,  p. — ),  or  to  the  chain 
gang  see  {Chain  Gang). 

§  12.  When  minors  committed  to  certain  other  institu- 
tions.— See   Minors^  etc,^  section  30. 
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§  13.  Q>rporal  punishment  of  minors  under  18. — ^When 
a  minor  under  16  is  convicted  of  a  misdemeanor,  the  justice  or 
judge  may  in  lieu  of  the  punishment  provided  by  law,  permit 
the  parent  or  guardian  or  some  other  person  selected  by  him, 
to  administer  such  corporal  punishment  as  shall  seem  ade- 
quate; and  the  justice  or  judge  designates  some  suitable  per- 
son to  see  such  punishment  administered.     (Code,  §  1924.) 

§•  14.  Various  forms  under  'Trial  of  Misdemeanors  be- 
f<M^  a  Justice.'' — 

No.   1.    Summons  ob  Wabrant  of  Abbest  to  Answeb  fob  a  mebe 

Fine,  before  a  Justice. 

(Code,  §§  6015,  2543;  Acts  1920,  p.  319.) 

county,  to-wit: 

To  X.  Y.,  constable  of  said  county: 

Whereas  A.  B.  has  this  day  made  complaint  and  Information  {on 
oath.  In  case  of  arrest)  before  me,  J.  T.,  a  justice  for  said  county, 

that  C.  D.,  on  the  day  of ,  192 — ,  in  said  county  [here 

Insert  description  of  the  offense] : 

These  are,  therefore.  In  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  to  summon  the  said  C.  D.  to  appear  at . 

In  said  county,  on  the  day  of ,  192 — ,  at  a.  m., 

before  me  or  such  other  Justice  of  said  county  as  may  then  be  there 
to  hear  the  case  [or  If  the  arrest  of  the  party  be  desired,  Instead 
of  "to  summon,"  Ac,  say,  ^'forthiDith  to  apprehend  and  "bring  "before 
me,  or  some  other  justice  of  said  county,  the  body  of  the  said  C.  Z)."], 
to  answer  the  said  complaint,  and  further  to  be  dealt  with  according 
to  law.  And  your  are  hereby  required  to  summon  A.  B.,  B.  C,  and 
D  E.  to  appear  and  give  evidence  In  behalf  of  the  Commonwealth  on 
the  examination  touching  the  said  offense. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  [L.  s.] 

It  should  be  observed  that,  In  a  prosecution  for  a  misdemeanor 
punishable  by  a  mere  fine,  a  Justice  may  Issue  a  warrant  of  arrest  or 
a  mere  summons,  as  will  best  meet  the  purposes  of  Justice.  If  a 
warrant  of  arrest  is  desired,  use  the  part  within  brackets,  or  No.  1, 
under  "Arrest,  Commitment,  and  Ball,"  dlv.  II.,  above. 


No.  2.    Judgment  of  "Not  Guilty." 
(Code,  §i  4845,  4987.) 


county,  to-wlt: 


The  defendant  C.  D.  Is  found  not  guilty  as  charged  In  the  within 
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warrant  (or  indictment),  and  la  dlBcharged,  this day  of  — 

192—.  J.  T.,  J.  P. 


No.  3.    Judgment  or  "Guilty/'  and  Imposing  a  Fnne. 

(Idem.) 
county,  to-wit: 


The  defendant  C.  D.»  upon  the  evidence  on  oath  of  A.  B.,  B.  C„ 
and  D.  E7.,  is  found  guilty  of  [here  state  what]  as  charged  in  the 

within  warrant,  and  is  adjudged  to  pay  a  fine  of dollars  {one-half 

to  A,  B.,  the  informer,  and  the  other  half  to  the  Oommonu>ealth^  if 

the  statute  so  declares),  and  | costs.    This  day  of ,  192 — 

J.  T.,  J.  P. 

Security  may  now  be  taken,  for  the  payment  of  a  fine  and  costs 
or  costs  alone  within  30  days  (Code,  8  2549).  The  following  endorse- 
ment on  the  warrant  (or  indictment)  will  be  sufficient  to  bind  surety: 

"S.  S.  is  surety  for  the  paonnent  of  | fine,  and  | costs  (or  of 

I costs),  Ithe  amount  of  the  Judgment  upon  the  within  warrant  (or 

indictment).    This day  of ,  192 — . 

J.  T.,  J.  P. 

If  the  Justice,  in  lieu  of  surety  or  commitment  to  Jail,  desires  to 
issue  an  execution,  as  it  seems  he  may,  use  form  of  "Execution  in 
Debt  or  Damages,"  under  Warrants  for  BmaXl  Claims,  No.  28,  and  in- 
stead of  "P.  P.,"  say  "the  Commonwealth;"  and  in  lieu  of  "warrant 
in  debt  (or  damages),"  say  "warrant  (or  indictment)  for  a  misde- 
meanor." 


No.  4.    Commitment  xnn%L  Funs  akd  Costs  are  Paid. 

(Code,  8  2549.) 
county,  to-wit: 


To  X.  T.,  constable  of  said  county,  and  to  the  keeper  of  the 
Jail  of  said  county: 

Whereas  C.  D.  was  this  day  found  guilty  before  me,  J.  T.,  a  Justice 
of  said  county,  of  [here  state  what  offense],  and*  I,  the  said  J.  T., 

therefor  adjudged  that  he  should  pay  a  fine  of dollars,  for  his 

said  offense,  and dollars,  the  cost  of  the  prosecution;  and  the 

said  C.  D.,  being  so  convicted,  and  being  now  required  by  me  to  pay 
the  said  fine  and  costs,  has  not  paid  the  same,  but  wholly  failed  to 
do  so: 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Virginia, 
to  command  you,  the  said  constable,  to  take  the  said  C.  D.  and  con- 
vey him  to  the  Jail  of  said  county,  and  there  to  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant;  and  I  command  you,  the  keeper 
of  the  said  Jail,  to  receive  the  said  C.  D.  into  your  custody  in  the 
said.  Jail,  and  him  there  safely  keep  until  he  shall  have  paid  the 
said  fine  and  costs,  or  until  he  be  otherwise  discharged  by  law. 


r 
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Giyen  under  my  hand  and  seal,  this day  of ,  192 — 

J.   T.,   J.   P.    [L.   B.] 

The  Justice  ffiay  commit  the  accused  upon  default  of  payment 
of  fine  and  costs,  or  of  either.    See,  also,  note  to  No.  3. 


No.  5.    Jttdoment  of  "Guilty,"  aitd  Imposing  Fms  and  Imprisonment. 

(Code,  8  4987.) 

county,  to-wlt: 

The  defendant,  C.  D.,  upon  the  eyldence  on  oath  of  A.  B.,  B.  C, 
and  D.  E.,  is  found  guilty  of  [here  state  what]  as  charged  in  the 
within  warrant  (or  indictment),  and  I  do  adjudge  that  he  pay  a  fine 

of dollars  and dollars  costs;  and  that  he  be  confined  in 

the  jail  of county  for  the  term  of months.    This 

day  of ,  19Z— .  J.  T.,  J.  P. 


No.  6.    Commitment  fob  Impbisonment. 

{Idem.) 


county,  to-wlt: 


To  X  T.,  constable  of  said  county,  and  to  keeper  of  the  jail  of 
said  county: 

Whereas  C.  D.  was  this  day  found  guilty  before  me,  J.  T.,  a 
justice  of  said  county,  of  [here  state  what  ofl!ense],  and  I,  the  said 
J.  T.,  therefor  adjudged  that  he  should  be  confined  in  the  jail  of 

■  county  for  the  term  of months  {and  that  he  pay  a  line 

oj  doUarn,  and  doXlarB  coats,  if  that  be  the  case): 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Virginia, 
to  command  you,  the  said  constable,  to  take  the  said  C.  D.  and  convey 
him  to  the  jail  of  said  county  and  there  to  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant;  and  I  command  you,  the  keeper 
of  the  said  jail,  to  receive  the  said  C.  D.  into  your  custody  in  the 

said  jail,  and  him  there  safely  keep  for  the  term  of months 

(and  thereafter  until  the  said  fine  and  co»t9  shall  have  teen  paid, 
or  until  he  he  otheruHse  discharged  ty  law,  if  a  fine  be  also  imposed). 

Given  under  my  hand  and  seal,  this day  of ,  192 — 

J.  T.,  J.  P.    [L.  s.] 


No.  7.    Judgment  anb  an  Appeal  Thebefbom. 

(Code,  §1  4989,  6027.) 
county,  to-wit: 


Be  it  remembered,  that  on  the day  of ,  192 — ,  C.  D. 

was  brought  before  mje,  J.  T.,  a  justice  of  said  county,  charged  with  a 
misdemeanor,  in  this,  that  he  [here  insert  description  of  the  offense], 
and  is  by  me,  upon  the  evidence  on  oath  of  A.  B.,  B.  C,  and  D.  B., 
found  guilty  of  siaid  offense;  wherefore  I  adjudge  that  he  [here  insert 


1132       JirsTiCE  OF  THE  PEACE — Tviol  of  Misdemeanors 

the  penalty  inflicted,  whether  fine  or  imprisonment,  or  both].  But 
the  said  C.  D.  having  prayed  an  appeal  from  my  said  jdugment,  an 
appeal  is  hereby  granted  him  to  the  next  term  of  the  circuit  court 

of  county,  and  the  said  Judgment  and  conviction,  as  well  as 

the  said  appeal,  are  hereby  certified  to  the  said  court. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,   J.   P.    [L.   B.] 

If  the  case  be  one  wherein  there  is  no  appeal  of  right,  but  an 
appeal  only  at  in  civil  cases,  as  where  the  punishment  is  merely  a 
fine  and  exceeds  $10,  use  the  above  form,  but  immediately  after  the 
phrase  "my  said  Judgment"  insert  this:  "and  tendered  J.  R.  as  his 
surety,  who  thereupon  undertook,  as  his  surety,  for  the  payment  of 
the  said  Judgment,  and  all  costs  and  damages,  in  case  the  same  is 
affirmed." 


No.  8.    Commitment,  whebe  Accused  Appeals  to  Court. 

(Code,  8  4989.) 
county,  to-wit: 


To  X.  Y.,  constable  of  said  county,  and  to  the  keeper  of  the  Jail 
of  said  county: 

Whereas  C.  D.  was  this  day  brought  before  me,  J.  T.,  a  Justice 
of  said  county,  charged  with  a  misdemeanor,  in  this,  that  he,  on  the 

day  of  ,  192 — ,  in  said  county  [here  insert  description 

of  the  offense  as  in  the  warrant  of  arrest],  and  was  by  me  found 
guilty  of  the  said  offense,  and  adjudged  to  [here  insert  the  penalty 
inflicted,  whether  flne  or  imprisonment,  or  both] ;  and  whereas  the  said 
C.  D.  has  taken  an  appeal  from  my  said  Judgment  to  the  next  term 
of  the  circuit  court  for  said  county,  and  has  failed  to  give  bail,  to 

recognize  with  him,  in  the  sum  of dollars  each,  for  his  appear^ 

ance  before  the  said  court,  then  and  there  to  answer  for  the  said 
offense: 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  into  the  custody  of  the  keeper  of  the  said  Jail,  together  with 
this  warrant,  the  body  of  the  said  D.  D.;  and  you,  the  keeper  of  the 
said  Jail,  are  hereby  required  to  receive  the  said  C.  D.  into  your 
custody  in  the  said  Jail,  and  him  there  safely  keep  until  he  shall 
be  thence  delivered  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of  — h— — ,  192 — 

J.  T.,   J.  P.    [L.  s.] 


No.  9.    Recognizance  of  Accused  where  nr  Appeals  to  Coubt 

(Idem.) 


county,  to-wit: 


Be  it  remembered,  that  on  this day  of ,  192 — ,  C.  D. 

and  O.  P.  peraonally  appeared  before  me,  J.  T.,  a  Justice  of  said  county, 
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and  seyerally  acknowledged  themselves  to  owe  the  Commonwealth  of 

Virginia,  as  follows,  that  is  to  say,  the  said  C.  D.  the  sum  of 

dollars  and  the  said  O.  P.  the  sum  of dollars,  of  their  respective 

goods  and  chattels,  lands  and  tenements,  to  he  levied,  and  for  the 
use  of  the  Commonwealth  rendered: 

Yet  upon  this  condition,  that  whereas  the  said  C.  D.  was  this 
day  tried  before  me,  J.  T.,  a  justice  of  said  county,  for  a  misdemeanor, 
in  this,  that  he  [here  insert  description  of  the  offense  as  in  the  war- 
rant of  arrest],  and  by  me  adjudged  to  [here  insert  the  penalty  in- 
flicted, whether  fine  or  imprisonment,  or  both] ;  from  which,  said 
judgment  and  conviction  the  said  C.  D.  took  an  appeal  to  the  next  term 
of  the  circuit  court  of  said  county.  Now  if  the  said  C.  D.  shall 
personally  appear  before  the  said  circuit  court,  on  the  first  day  of 

the  next  term  thereof,  to  answer  the  Commonwealth  for  and 

concerning  the  said  offense,  whereof  he  has  been  found  guilty  and 
convicted  by  me,  and  shall  not  thence  depart  without  leave  of  the 
said  court,  then  this  recognizance  shall  be  void,  otherwise  to  remain 
in  full  force  and  virtue.  , 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  J.  T.,  J.  P. 


No.     10.      KEC00NI2SANCE     OF     WITNESSES     WHERE     ACCUSED     APPEALS     TO 

UOUBT. 

{Idem.) 
county,  to-wit: 


Be  it  remembered,  that  on  the day  of ,  192 — ,  A,  B., 

B.  C,  and  D.  E.  personally  appeared  before  me,  J.  T.,  a  justice  of 
said  county,  and  each  of  them  acknowledged  himself  separately  and 

individually  to  owe  the  Commonwealth  of  Virginia  the  sum  of 

dollars,  of  their  respective  goodn  and  chattels,  land%  and  tenements,  to 
bo  levied,  and  for  the  use  of  the  Commonwealth  rendered: 

Yet  upon  this  condition,  that  if  the  said  A.  B.,  B.  C,  and  D.  E. 
shall  personally  appear  before  the  circuit  court  of  said  county,  on  the 

first  day  of  the  next  term  thereof,  then  and  there  to  give 

evidence  on  behalf  of  the  Commonwealth  (or  of  C,  D.),  in  a  case 
appealed  to  the  said  court  by  C.  D.,  this  day  convicted  before  me  of 
[here  state  what  offense],  and  shall  not  thence  depart  without  leave 
of  the  said  court,  then  this  recognizance  shall  be  void  as  to  the 
person  so  appearing  and  complying  herewith,  otherwise  to  remain 
in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  J.  T.,  J.  P. 
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No.  11.    Commitment  whebe  Accused  is  Subbendebed  bt  his  Bail  to 

A  Justice. 

(Code,  §8  4982-3.) 
county,  to-wlt: 


To  X.  T.,  constable  of  said  county,  and  to  the  keeper  of  the  jail 
of  said  county: 

Forasmuch  as  O.  P.  stands  bound  by  his  recognisance  as  the 
surety  and  bail  of  C.  D.  for  his  appearance  before  the  circuit  court  of 

said  county,  on  the  first  day  of  the  next  term  thereof,  to 

answer  the  Commonwealth  for  a  misdemeanor,  in  this,  that  he  [here 
insert  description  of  the  offense  as  in  warrant  of  arrest];  of  which 
offense  the  said  C  D.  was  found  guilty  by  me,  and  from  my  said 
judgment  he  appealed  to  the  said  circuit  court;  and  he  the  said  O.  P. 
has  this  day  taken  the  body  of  the  said  C.  D.  and  surrendered  him 
before  me,  J.  T.,  a  justice  of  said  county,  in  discharge  of  his  said  re- 
cognisance, and  the  said  C.  D.  has  flailed  to  furnish  further  recogni- 
zance according  to  the  law  in  such  case  made  and  provided,  in  the 
sum  of dollars,  as  was  required  of  him  by  me,  justice  afore- 
said: ^ 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver,  together  with  this  warrant,  the  body  of  the  said  C.  D.  into  the 
custody  of  the  keeper  of  the  said  jail;  and  you,  the  keeper  of  the  said 
jail,  are  hereby  required  to  receive  the  said  C.  D.  into  your  custody 
in  the  said  jail,  and  him  there  safely  keep  until  he  shall  be  discharged 
by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.    [L.  s.] 


No.  12.    Cebtificate  to  Bail,  when  Accused  is  Subbendebed  to  a 

Justice. 

(Code.  §  4983.) 
county,  to-wit: 


This  is  to  certify  to  whom  it  may  concern,  that  O.  P.  was  bound 
by  recognizance  as  the  surety  and  bail  of  C.  D.  for  his  appearance 
before  the  circuit  court  of  said  county,  on  the  first  day  of  the  next 

term  thereof,  to  answer  the  Commonwealth  for  a  misdemeanor, 

in  this,  that  he  [here  insert  description  of  the  offense  as  in  the 
warrant  of  arrest] ;  of  which  offense  the  said  C.  D.  was  found  guilty 
by  me,  and  from  my  said  judgment  he  appealed  to  the  said  circuit 
court;  and  that  he,  the  said  O.  P.,  has  this  day  taken  the  body  of 
the  said  C.  D.  and  surrendered  him  before  me,  J.  T.,  a  justice  of 
said  county,  in  discharge  of  his  said  recognizance,  according  to  the 
law  in  such  case  made  and  provided. 

Given  under  my  hand,  this day  of ,  192—. 

J.  T.,  J.  P. 
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No.   13.    New  REOOGinzANCfi  of  Aggttbed,   when  Subbendebed  to  a 

JusnoB. 

(7(fem.) 

[Follow  No.  9  to  the  condition,  and  conclude  thus:] 

Tet  upon  this  condition,  that  whereas  B.  C.  stood  bound  by  re- 
cognizance as  the  surety  and  bail  of  the  said  C.  D.  tor  his  appearance 
before  the  circuit  court  of  said  county,  on  the  first  day  of  the  next 

term  thereof,  to  answer  the  Commonwealth  for  a  misdemeanor, 

in  this,  that  he  [here  insert  description  of  the  offense  as  in  the 
warrant  of  arrest] ;  for  which  offense  he  was  found  guilty  by  me,  and 
from  which  said  judgment  he  appealed  to  the  circuit  court  of  said 
county;  and  the  said  B.  C.  has  this  day  taken  the  body  of  the  said 
C.  D.  and  surrendered  him  before  me,  J.  T.,  a  Justice  of  said  county, 
in  discharge  of  his  said  recognizance  according  to  law;  and  whereas 
the  said  O.  P.  has  undertaken  before  me.  Justice  as  aforesaid,  as  surety 
of  the  said  C.  C.  for  his  appearance  before  the  court  aforesaid,  on 
the  first  day  of  the  next  term  thereof,  to  answer  the  Com- 
monwealth for  the  said  offense,  and  that  he,  the  said  C.  D.,  will 
not  then  depart  from  the  said  court  without  leave  thereof:  Now,  if  the 
said  C.  D.  shall  personally  appear  before  the  circuit  court  of  said 

county,  on  the  first  day  of  the  next  term  thereof,  to  answer 

the  Commonwealth  for  the  said  offense,  whereof  he  stands  charged  as 
aforesaid,  and  shall  not  depart  thence  without  leave  of  the  said  court, 
then  this  recognizance  shall  be  void,  otherwise  to  remain  in  full  force 
and  Tirtuo. 

Taken  and  a<ftnowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  J.  T.,  J.  P. 


No.  14.    Acknowledgment  of  Satisfaction  fob  Assault  and  Battebt, 

<tt  OTHEB  LiKB  MiSDEMBANOB. 

(Code,  §§  4849-50.) 
county,  to-wit: 


I,  A.  B.,  hereby  acknowledge  satisf^tion  for  the  injury  I  have 
sustained  at  the  hands  of  C.  D.,  now  in  jail  (or  wnder  recoffnizance) 

to  answer  for  a  misdemeanor,  in  this,  that  he,  on  the day  of 

,  192 — ,  in  said  county,  did  unlawfully  assault  and  beat  me, 

the  said  A.  B.  (or  did  some  other  misdemeanor,  for  which  there 
is  a  remedy  by  civil  action,  as  the  case  may  be) ;  and  therefore  pray 
that  the  commitment  of  the  said  C.  D.  bei  superseded   (or  tJiat  the 

recognizance  of '  the  said  C.  D.  he  discharged).    This day  of 

,  192—. 

A.  B. 

Acknowledged  before  me,  J.  T.,  a  justice  for county,  this 

day  of  ,  192 — . 

J.  T..  J.  P. 
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No.    15.      SUPEBSRDEAS    TO    COMMITMENT    FOR    ASSAULT    AND   BAmCBT,    OB 

OTiiEB  Like  Misdcmbanob. 

{Idem.) 
county,  to-wlt: 


Wliereas  0.  D.  was  committed  to  the  jail  of  said  county,  by  my 

warrant,  dated  on  the  day  of  ,  192 — ^  in  said  county, 

did  unlawfully  assault  and  heat  A.  B.  (or  did  some  other  misdemeanor, 
for  which  there  is  a  remedy  by  civil  action,  as  the  case  may  be) ; 
and  whereas  the  said  A.  B.  has  this  day  personally  appeared  before 
me  and  acknowledged  In  writing  that  he  has  received  satisfaction  for 
the  injury  he  sustained  by  virtue  of  the  said  offense,  and  has  asked 
that  the  said  commitment  be  superseded: 

I  therefore  command  you,  in  the  name  of  the  Commonwealth  of 
Virginia,  that  if  the  said  C.  D.  be  detained  in  your  jail  for  no  other 
cause  than  that  stated  in  my  said  warrant,  that  you  forthwith  dis- 
charge him  from  your  custody. 

Given  under  my  hand,  this day  of ,  192 — . 

J.   T.,   J.    P.    [L.   8.] 


No.   16.    Ordeb  Dibchaboino  Recognizance  to  Answeb  for  Assault 

AND   BATTEBT,    OB   OTHER   LiKE   MISDEMEANOR. 

(Code,  §§  3973-4.) 
county,  to-wlt: 


To  the  clerk  of  the  circuit  court  of  said  county: 

Whereas  I,  J.  T.,  a  justice  for  said  county,  on  the  ^  day 

of  1  192 — ,  took  a  recognizance  of  C  D.,  himself  in  the  sum 

of dollars,  with  O.  P.,  his  surety,  in  the  like  sum,  conditioned 

for  the  personal  appearance  of  the  said  C.  D.  before  the  circuit  court 
of  said  county,  on  the  first  day  of  the  next  grand  jury  term  thereof, 
to  answer  the  Commonwealth  for  a  misdemeanor,  in  this,  that  he,  on 

the  day  of  ,   192 — ,  did  unlawfully  assault  and  beat 

A.  B.  (or  did  some  other  misdemeanor,  for  which  there  is  a  remedy 
by  civil  action,  as  the  case  may  be) ;  and  whereas  the  said  A.  B.  has 
this  day  personally  appeared  before  me  and  acknowledged  in  writing 
that  he  has  received  satisfaction  for  the  injury  he  has  sustained  by 
virtue  of  the  said  offense,  and  has  asked  that  the  said  recognizance 
be  discharged,  I  do,  therefore,  hereby  discharge  the  said  recogni- 
zance. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.i  J.  P.  [L.  s.] 

VII.     RECOVERY   OF   FINES   BEFORE  A  JUSTICE 

f  1.    Jurisdiction  of  fines  not  exceeding  $20 
§  2.    To  whom  fines  go 

§  3.    Fines  imposed  by  justices  and  mayor;   security  for;   com- 
mitment for  failure  to  pay 


JUsWCE  oJP  THE  PEACE — Recovery  of  Pines  before  J.  P.    11S7 

S  4.    Justice  to  certify  fines  to  clerk;   State  liable  for  one-half 

only  of  fees  of  otneers 
§  5.    To  whom  fine  paid 
I  6.    Receipts  for  fines 
§  7.    Forms 

§■  1.  Jurisdiction  of  fines  not  exceeding  $20. — By  section 
6015  of  the  Code,  which  gives  a  justice  his  jurisdiction  of  war- 
rants for  small  claims,  he  is  also  given  jurisdiction  of  '^fines 
not  exceeding  $20,"  which,  by  section  2543  (amended  by  Acts 
1920,  p.  319)  is  recoverable  by  warrant.  The  proceedings 
thereupon  are  as  in  other  cases  of  warrants  for  small  claims 
(see  heading  '' Warrants  for  Small  Claims^\  div.  I.,  above) ;  or 
as  in  the  case  of  misdemeanors  (see  '^Trial  of  Misdemeanors 
before  a  justice,"  div.  VI.,  above. 

If  the  fine  is  imposed  for  a  misdemeanor,  an  appeal  lies 
under  section  4989  of  the  Code.  But  if  the  fine  is  a  mere 
pecuniary  forfeiture,  and  not  for  a  misdemeanor,  an  appeal 
lies  only  where  the  fine  exceeds  $10,  as  in  civil  cases,  under 
section  6027. 

§  2.  To  whom  fines  go. — Fines  go  to  the  Commonwealth, 
except  where  a  statute  allows  a  part  to  an  informer  and  his 
name  is  endorsed  on  the  warrant  before  service  (Code,  §  2543; 
Acts  1920,  p.  319 ;  §2947). 

§  3.  Fines  imposed  by  justices  and  maycMrs,  security  for; 
conunitment  for  failure  to  pay. — By  section  2549  of  the  Code : 
^'In  any  misdemeanor  case  tried  before  a  justice  of  the  peace, 
or  in  any  case  tried  before  a  mayor  of  a  town  chartered  under 
the  general  laws  of  this  State,  for  the  violation  of  a  town 
ordinance,  in  which  a  fine  is  imposed  on  a  defendant,  or  in 
which  the  defendant  is  required  to  pay  the  costs  and  the  same 
is  not  paid,  the  justice,  or  the  mayor,  as  the  case  may  be,  may, 
in  his  discretion,  take  security  for  payment  of  such  fine  and 
costs,  or  for  the  costs  alone  where  there  is  no  fine,  such  pay- 
ment to  be  made  within  thirty  days  from  the  day  of  trial.  It 
shall  be  sufficient  to  bind  such  surety  that  the  justice  or  mayor 
before  whom  such  case  is  tried  endorses  on  the  warrant  the 
name  of  the  surety,  amount  for  which  he  is  bound,  and  the 
date  of  the  endorsement;  but  if  no  security  is  given,  the  de- 
fendant may  be  committed  to  jail  until  such  fine  and  costs,  or 
such  costs  alone,  are  paid.    If  security  be  given  and  payment 
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is  not  made  to  the  clerk  of  the  court,  or  in  case  the  fine  be  im- 
posed by  the  mayor  of  a  town  chartered  as  aforesaid,  for  the 
violation  of  a  town  ordinance,  to  the  proper  collecting  officer 
of  such  town,  the  clerk  of  the  court,  where  such  fine  is  im- 
posed by  a  justice,  shall  issue  execution  against  the  person 
against  whom  the  judgment  is  rendered  as  well  as  against  the 
surety,  in  the  manner  as  provided  by  section  2552  of  the  Code ; 
and  when  such  fine  is  imposed  by  the  mayor  of  the  town, 
chartered  as  aforesaid,  such  mayor  shall  issue  execution 
against  the  person  against  whom  the  judgment  is  rendered, 
as  well  as  against  the  surety,  as  provided  by  section  3011  of 
the  Code  of  Virginia;  but  in  case  the  bond  is  not  given  as 
provided  in  this  section,  the  justice  or  mayor,  as  the  case  may 
be,  may  commit  the  defendant  to  jail  until  the  fine  and  costs 
are  paid,  or  until  the  costs  are  paid,  where  there  is  no  fine, 
unless  sooner  discharged  by  due  course  of  law" — see  §§  4952-3. 

It  will  be  observed  that  this  section  says :  ^'In  any  mUde- 
fnecmor  case,"  prior  to  1900,  it  read,  ^'when  any  fine  is  im- 
po£»ed."  At  common  law  a  misdemeanor  was  any  indictable  of- 
fense, other  than  treason  or  felony.  In  Virginia,  it  is  provided 
(section  4758)  that  all  offenses,  not  felonies  (i.  e.,  not  punish- 
able by  death  or  confinement  in  the  penitentiary),  are  misde- 
meanors. 

So  it  seems  misdemeanors  are  all  those  offenses,  not 
felonies,  embraced  in  chapters  1h  to  187  of  the  Code,  and 
cases  where  the  statute  expressly  denominates  the  offense  a 
misdemeanor.  A  fine,  on  the  other  hand,  by  section  2577  of 
the  Code,  embraces  any  "pecuniary  forfeiture,  penalty,  and 
amercement,"  thus  including  many  acts  of  commission  or  omis- 
sion, punishable  by  a  fine  or  forfeiture,  which  could  not  prop- 
erly be  called  an  "offense,"  or  a  "misdemeanor." 

Prior  to  1900,  the  section  said,  "but  he  shall  not  issue 
any  execution  therefor."  It  would  seem  that  a  justice  may 
now,  under  section  6029  issue  execution  for  a  fine,  where  no 
security  is  given,  or  he  may  commit  to  jail. 

§  4.  Juatice  to  certify  fines  to  derk;  State  liable  for 
one-half  only  of  fees  of  officers* — (See  Code,  §  2550.) 

The  clerk  enters  the  fines  in  a  book,  and  if  unpaid  issues 
an  execution  therefor;  and  if  the  execution  is  returned  un- 
satisfied, the  clerk  issues  a  capias  pro  fine  for  the  arrest  of  the 
defendant.     (Code,  §§  2552,  2560.) 
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The  justice  must  within  30  days,  pay  all  fines  and  costs  to 
the  clerk— Code,  §  2556. 

§  5.  To  whom  fine  paid. — The  fine  and  costs  should  not 
be  paid  to  the  constable  (except  under  execution),  but  to  the 
justice;  or  to  the  clerk  if  the  accused  is  in  jail — Code,-  §§  2555, 
2562. 

Constable  or  sheriff  receiving  fines  and  costs  under  an 
execution  or  capias  pro  fine,  to  pay  same  to  clerk — Code, 
§2568. 

For  act  providing  for  official  receipts  for  fines.  Code, 
§  2546. 

§  ReoeqiU  for  fines. — For  act  providing  for  official  re- 
ceipts for  fines,  see  Code,  §  2546. 

§  7.  Forms^F— See  Warrants  for  SmaU  Claims,  div.  I., 
above. 

VIII.     PEACE  AND  GOOD  BEHAVIOR 

fi    1.    Wlio,  consenrators  of  the  peace;   may  bind  to  good  be- 
havior 

(1)  What  persons  are  "not  of  good  f&me" 

(2)  Proceedings  against  persons  "not  of  good  fame" 
fi    2.    Their  duty,  on  complaint  that  a  crime  Is  Intended 

fi    3.    Tlie  proceeding,  when  accused  appears 

(1)  "Good  cause" 

(2)  Recognizance 

(3)  Forfeiture  of  recognizance 

(4)  Discharge  of  recognizance 

fi    4.    When  appeal  may  be  taken;  witnesses  to  bo  recognized 

fi    6.    Power  of  court,  when  appeal  taken 

fi    6.    Its  power,  when  accused  committed  to  Jail 

fi    7.    When  person  going  armed  required  to  give  recognizance, 

with  right  of  appeal 
fi    8.    When  court,  or  conservator,  etc.,  may  without  proof  or 

process  require  recognizance 

Special  police 
fi  10.    Surrender  by  surety  of  principal  In  recognizance 
fi  11.    Various  forms  under  "Peace  and  Good  Behavior" 

§  L  Who  conservators  of  dio  peace;  may  bind  to  good 
beliaTior. — Section  4789  provides:  "Every  judge  throughout 
the  State  and  every  justice,  commissioner  in  chancery,  notary, 
and  county  surveyor  v^hile  in  the  performance  of  the  duties 
of  his  office  v^ithin  his  county  or  corporation  shall  be  a  con- 
servator of  the  peace,  and  may  require  from  persons  not  of 
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good  fame  security  for  their  good  behavior  for  a  term  not 
exceeding  one  year.  It  shall  be  the  duty  of  every  conservator 
of  the  peace  to  arrest  without  a  warrant  for  felonies  committed 
in  his  presence,  or  upon  reasonable  suspicion  of  felony,  and  for 
breaches  of  the  peace  and  all  misdemeanors  of  whatever  char- 
acter committed  in  his  presence." 

(1)  What  persons  are  ''not  of  good  fame^ — The  ex- 
pression, '^not  of  good  fame,"  is  so  comprehensive  and  uncer- 
tain in  its  meaning  as  to  leave  much  to  the  discretion  of  the 
conservator.  In  the  exercise  of  a  power  so  indefinite,  he 
should  act  with  great  caution — falling  short  of,  rather  than 
exceeding,  his  authority — and  not  bind  to  good  behavior  for 
evil  rumor  in  general;  for  rumor  is  too  fallible  to  be  relied 
on  with  safety,  and  good  men  are  often  maligned.  But  under 
the  general  words  of  the  statute,  he  may  bind  for  good  be- 
havior for  the  following  causes :  Haunting  bawdy  houses  with 
women  of  bad  fame;  keeping  such  women  in  his  own  house; 
prostitution  or  lewdness  of  any  kind;  words  in  abuse  of  an 
officer  of  justice,  especially  when  in  the  execution  of  his  office; 
contempt  of  court;  being  a  night-walker,  eavesdropper,  com- 
mon scold,  common  drunkard,  gamester,  cheat,  or  idle  vaga- 
bond; being  a  libeller  or  an  author  or  a  publisher  of  obscene 
books  or  pictures ;  keeping  suspicious  company ;  incurring  the 
suspicion  of  being  a  robber;  sleeping  in  the  day  and  going 
abroad  in  the  night;  and  other  like  instances  of  misbehavior, 
contra  bonos  mores ^  (against  good  morals),  as  well  as  contra 
pacemy  (against  the  peace),  that  fall  within  the  reasonable 
embrace  of  the  statute. 

(2)  Proceedings  against  persons  ^'not  of  good  fame^'^ — 
As  to  how  persons  ^'not  of  good  fame"  are  required  to  find 
sureties  for  their  good  behavior,  the  statute  is  silent,  and  the 
proceedings  are  therefore  as  at  common  law.  The  conserva- 
tor may,  of  his  own  motion,  in  the  exercise  of  a  sound  judicial 
discretion,  issue  his  warrant  requiring  a  person  known  to 
him  to  be  of  evil  fame  to  furnish  security  for  his  good  be- 
havior; but  it  would  be  a  more  prudent  policy,  in  such  cases, 
for  him  to  be  satisfied  by  evidence  on  oath,  not  only  of  the 
bad  repute  of  the  party,  but  that  his  conduct  and  actions  have 
been  so  scandulous  as  to  justify  his  interference.  If,  upon 
tlie  hearing,  the  conservator  finds  good  cause,  he  requires  the 
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party  to  give  a  recognizance,  payable  to  the  Commonwealth, 
and  in  such  sum  and  with  such  security  as  he  may  deem  suffi- 
cient, conditioned  to  be  of  good  behavior,  specially,  or  gener- 
ally towards  the  Commonwealth  and  all  persons  therein,  for 
such  time,  not  exceeding  one  year,  as  the  conservator  may 
direct.  If  he  fails  to  furnish  such  recognizance,  he  is,  for  such 
default,  committed  to  jail,  and  the  commitment  must  express 
the  cause  thereof  with  convenient  certainty,  and  care  should 
be  taken  that  the  cause  be  a  good  one.    (Code,  §  4978.) 

While  the  party  has  no  right  of  appeal,  as  it  seems,  yet 
he  may  be  discharged  from  jail,  upon  such  recognizance  being 
given  before  some  conservator  of  the  peace ;  or  by  the  county 
or  corporation  court,  on  such  terms  as  it  may  deem  reasonable; 
or  by  serving  out  the  time  for  which  the  recognizance  was 
required. 

Besides  ^^persons  not  of  good  fame,''  surety  for  good  be- 
havior is  particularly  required  by  statute  in  certain  cases. 

§  2.    Their  da'ty,  on  complaint  that  a  crime  is  intended. 

— Section  4790  provides:  ^'If  complaint  be  made  to  any  such 
conservator  that  there  is  good  cause  to  fear  that  a  person 
intends  to  commit  an  offense  against  the  person  or  property  of 
another,  he  shall  examine  on  oath  the  complainant,  and  any 
witnesses  who  may  be  produced,  reduce  the  complaint  to  writ- 
ing, and  cause  it  to  be  signed  by  the  complainant;  and  if 
it  appear  proper,  such  conservator  shall  issue  a  warrant,  re- 
citing the  complaint,  and  requiring  the  person  complained  of 
forthwith  to  be  approached  and  brought  before  him  or  some 
other  conservator." 

The  warrant  may  be  directed  to  the  sheriff  or  any  con- 
stable, or  even  to  a  private  citizen,  who,  however,  is  not  com- 
pellable to  serve  it,  and  may  be  executed  by  breaking  doors, 
and  otherwise  in  the  same  manner,  in  all  respects,  as  any 
other  criminal  process  may  be  executed.  An  officer  is  justified 
in  keeping  the  party  in  confinement  for  a  reasonable  time, 
upon  his  own  authority,  to  enable  him  to  find  sureties  before 
he  takes  him  to  the  conservator,  for  a  person  solemnly  charged 
on  oath  with  an  intention  to  commit  an  offense  is  at  all  events 
to  be  prevented  in  his  purpose,  while  at  the  same  time  he  should 
have  the  earliest  opportunity  of  obtaining  his  liberty  by  find- 
ing sureties  to  keep  the  peace  and  be  of  good  behavior.    But 


1142  JUSTICE  OF  THE  PEACE — Pe<ice  and  Good  Behavior 

if  the  officer  delays  for  an  unreasonable  time  to  carry  him 
before  a  conservator,  he  is  liable  not  only  to  indictment  for 
such  neglect,  but  to  an  action  by  the  party  for  false  imprison- 
ment, and  his  warrant  will  afPord  him  no  justification.  If  the 
warrant  be  made  returnable  before  the  conservator  issuing 
it,  the  officer  should  take  the  party  before  him;  but  if  it  be 
returnable  before  him  or  any  other  conservator  of  the  county, 
the  officer  electing  where  to  take  him  should,  ordinarily,  take 
him  before  the  most  convenient  conservator,  whose  duty  it  is 
then  to  proceed  in  the  matter,  in  all  respects,  as  the  warrant 
and  law  requires. 

§  3.  The  proceeding^  when  accased  aiipeers. — Section 
4791  provides :  '^When  such  person  appears,  if  the  conservator, 
on  hearing  the  parties,  consider  that  there  is  not  good  cause 
for  the  complaint,  he  shall  discharge  the  said  person,  and  may 
give  judgment  in  his  favor  against  the  complainant  for  his 
costs.  If  he  consider  that  there  is  good  cause  therefor*  he 
may  require  a  recognizance  of  the  person  against  whom  it  is, 
and  give  judgment  against  him  for  the  costs  of  the  prosecu- 
tion, or  any  part  thereof;  and,  unless  such  recognizance  be 
given,  he  shall  commit  him  to  jail  by  a  warrant,  stating  the 
sum  and  time  in  and  for  which  the  recognizance  is  directed. 
The  person,  giving  judgment  imder  this  section  for  costs,  may 
issue  a  writ  of  fieri  facias  thereon,  if  an  appeal  be  not  allowed; 
and  the  proceedings  thereupon  may  be  according  to  sections 
6030  and  6032" —  as  in  case  of  a  warrant  for  a  small  claim. 

(1)  ''Good  icause?'* — ^As  a  general  rule,  recognizaince 
should  be  required  in  all  cases,  if  he  who  demands  it  makes 
oath  that  he  is  under  actual  fear  of  death  or  bodily  harm,  or 
of  any  other  offense  either  against  his  person  or  property,  and 
that  he  does  not  require  the  same  from  malice.  But  notwith- 
standing the  oath,  if  the  conservator  believes  that  the  applica- 
tion IS  made  out  of  mere  malice  or  for  vexation  only,  without 
any  just  cause  of  fear,  it  should  be  denied. 

As  to  what  is  good  cause,  the  conservator  may  be  safely 
advised  that,  if  there  does  not  exist  such  facts  and  circimi- 
stances  as  would  warrant  a  cautious  man  in  the  belief  that 
the  accused  intends  to  commit  an  offense  againf^t  the  person 
or  property  of  another,  he  should  dismiss  the  complaint;  and 
if  the  complaint  was  malicious,  frivolous,  or  unfounded,  as  it 
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often  is,  he  should,  in  the  exercise  of  that  discretion  wisely 
invested  in  him  by  statute,  give  judgment  in  favor  of  the  de- 
fendant against  the  complainant  for  his  costs. 

(2)  Recognizance. — ^The  statute  merely  provides  that  if 
there  be  good  cause  the  conservator  '^may  require  a  recogni- 
zance,'' without  stating  for  what  or  the  terms  of  it.  This  is 
done  by  section  4973  of  the  Code,  which  provides  that  the 
recognizance  shall  be  payable  to  the  Commonwealth  and  be 
in  such  sum  and  with  such  surety  as  the  conservator  may 
deem  sufficient,  on  condition  ^^  keep  the  peace  and  be  of  good 
behavior,"  for  such  time,  tiot  exceeding  one  year,  as  the  con- 
servator may  direct;  and  if  the  party  be  insane,  a  married 
woman,  or  minor,  it  may  be  taken  of  another  person,  without 
surety,  if  he  be  deemed  sufficient  (Code,  §  4975). 

Thus,  the  recognizance  must  be,  not  only  to  keep  the  peace 
towards  all  persons  in  the  Commonwealth,  and  especially  to- 
wards the  complainant;  but  also  to  be  of  good  behavior  to- 
wards the  Commonwealth  and  all  persons  therein. 

The  recognizance  need  not  be  signed  or  sealed  by  the 
parties  to  make  it  valid,  for  the  certificate  of  the  officer  is 
sufficient  proof  of  the  acknowledgment;  indei^d,  it  becomes 
a  debt  of  record  as  soon  as  it  is  entered  into,  even  before  it  is 
formally  drawn  up ;  but  when  once  framed,  the  officer  should 
not  afterward  vary  its  terms. 

The  conservator  must  forthwith  transmit  any  recogni- 
zance taken  by  him  to  the  clerk  of  his  circuit  or  corporation 
court  (Code,  §4977). 

(3)  Forfeiture  of  recognizance. — ^Any  recognizance  for 
good  behavior,  or  to  keep  the  peace  and  be  of  good  behavior, 
is  forfeited  for  any  of  the  following  causes : 

(a)  For  being  a  person  not  of  ^^good  fame"; 

(b)  For  any  '^offense  against  the  person  or  property  of 
another"; 

(c)  For  any  act  of  misbehavior  which  the  recognizance 
was  intended  to  prevent,  but  not  for  mere  fresh  cause  of  sus- 
picion ; 

(d)  For  any  offense  against  the  public  peace,  whether 
an  actual  breach  of  the  peace  or  an  act  tending  thereto,  as  an 
affray,  riot,  rout,  unlawful  assembly,  carrying  concealed 
weapon,  going  about  armed  with  deadly  or  dangerous  weapon 
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without  just  excuse,  forcible  entry  or  detainer  of  land,  libel,  or 
even  challenging  another  to  fight  or  menacing  him  in  his 
presence.  But  mere  words  of  reproach,  as  calling  one  a  knave, 
liar,  rascal,  drunkard,  or  the  like,  will  not  forfeit  the  recog- 
nizance, for  they  are  regarded  as  the  efPect  of  imreasoning  heat 
and  passion,  unless,  indeed  they  amount  to  a  challenge  to 
fight. 

But  if  a  recognizance  for  good  behavior  be  only  special, 
as  it  seems  it  may  be  when  taken  for  good  behavior,  it  is  for- 
feited by  such  particular  acts  of  misbehavior  as  was  intended 
by  the  recognizance  to  be  prevented. 

If  the  recognizance  be  broken,  the  party  may  therefor  be 
bound  anew ;  but  not  until  he  is  thereof  convicted  by  due  pro- 
cess of  law ;  for  until  then  "he  standeth  indifferent  whether  he 
hath  forfeited  his  recognizance  or  not.'' 

When  forfeited,  the  proceeding  upon  the  recognizance 
may  be  by  scire  facias^  which  is  appropriate  to  enforce  all  ob- 
ligations of  record,  or  by  action  of  debt  (Code,  §  4978  &c.). 

(4)  DUchjarge  of  recogrdzcmce — ^Besides  an  appeal  as 
hereinafter  provided,  a  recognizance  is  discharged  by  the 
death  of  the  principal,  if  not  before  forfeited,  but  not  by  the 
death  of  the  surety,  whose  personal  representative  continues 
bound  as  he  was;  or  by  the  discharge  of  the  party  from  the 
custody  of  the  principal  on  writ  of  hahea%  corpiis. 

§  4  Wlien  appeal  may  be  taken;  witnesses  to  be  rooog- 
niaed. — Section  4792  provides:  "A  person  from  whom  such 
recognizance  is  required  may  appeal  to  the  circuit  court  of  the 
county  or  corporation  court  of  the  corporation,  and,  in  such 
case,  the  officer  from  whose  judgment  the  appeal  is  taken  shall 
recognize  such  of  the  witnesses  as  he  thinks  proper;  provided, 
however,  that  the  person  taking  the  appeal  may  be  requird  to 
give  bail,  with  good  security,  for  his  appearance  at  the  circuit 
court  of  the  county  or  corporation  court  of  the  city." 

§  5.  Power  of  court,  wben  appeal  taken. — Section  4793 
provides :  ^^The  court  may  dismiss  the  complaint  or  affirm  the 
judgment,  and  make  what  order  it  sees  fit  as  to  the  costs.  If 
it  award  costs  against  the  appellant,  the  recognizance  which 
he  may  have  given  shall  stand  as  security  therefor.  When 
there  is  a  failure  to  prosecute  the  appeal,  such  recognizance 
shall  remain  in  force,  although  there  be  no  order  of  affirm- 
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ance.  On  any  appeal  the  court  may  require  of  the  appellant 
a  new  recognizance  if  it  see  fit." 

§  8.  Its  power,  wken  accused  committed  to  jaiL — Sec- 
tion 4794  provides :  ^Any  person,  committed  to  jail  under  this 
chapter,  may  be  discharged  by  the  circuit  court  of  the  county 
or  corporation  court  of  the  corporation  on  such  terms  as  it 
may  deem  reasonable." 

§  7.  Wlien  person  goini^  armed  required  to  give  recog- 
uiianeei  with  right  of  appeaL — Section  4795  provides :  "If  a 
person  go  armed  with  a  deadly  or  dangerous  weapon,  without 
reasonable  cause  to  fear  violence  to  his  person,  family,  or 
property,  he  may  be  required  to  give  a  recognizance,  with  the 
right  of  appeal,  as  before  provided,  and  Uke  proceedings  shall 
be  had  on  such  appeal." 

If  he  fail  to  give  the  recognizance,  he  is  committed  to 
jail  (Code,  §  4976). 

§  8.  When  court,  or  conaet  f  ator,  Ac,  nmyt  without 
process  or  proof,  require  recognizance. — Section  4796  pro- 
vides :  ^If  a  person,  in  the  presence  of  a  court  or  a  conservator 
of  the  peace,  make  an  affray,  or  threaten  to  kill  or  beat  another, 
or  to  commit  violence  against  his  person  or  property,  or  con- 
tend with  angry  words,  to  the  disturbance  of  the  peace,  he 
may,  without  process  or  further  proof,  be  required  to  give  a 
recognizance." 

If  he  fail  to  give  the  recognizance,  he  is  committed  to  jail 
(Code,  §  4976). 

§  9m  Special  police. — For  provisions  as  to  special  police, 
see  sections  4797  to  4805  of  the  Code  and  Acts  1922,  amending 
§§  4801,  4804-5. 

For  police  at  religious  meetings,  see  Disturbing  Worship^ 
etc.,  section  8. 

In  counties  of  25,000,  adjoining  one  or  more  cities  having 
a  population  in  the  aggregate  of  100,000,  the  sheriff  may  ap- 
point a  special  police  force — see  Acts  1922,  p.  — . 

§  11k    Surrender  by  surety  of  principal  in  recognizance. 

— ^A  surety  in  a  recognizance  may  at  any  time  take  his  prin- 
cipal and  surrender  him  to  any  justice  of  the  county  or  cor- 
poration, whereupon  such  surety  is  discharged  from  any  fur- 
ther liability.  The  justice  gives  the  surety  a  certificate  of  the 
surrender.  Unless  let  to  bail  anew,  the  accused  is  committed  to 
jail.     (Code,  §§  4982-8.) 
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§  11.    Variou  forms  muler  ''Peace  and  Good  Behavior.' 

No.  1.    Wabsultst  fob  Good  Behavi<» 
(Code,  S  4789.) 


county,  to-wlt: 


To  X  T.,  constable  of  said  county: 

Whereas  A.  B.  has  this  day  made  complaint,  on  oath,  before  me, 
J.  T.,  a  Justice  (or  notary,  commissioner  in  cTutncery,  county  surveyor, 
or  fudge  of  the court)  for  said  county,  that  C.  D.,  of  said'  coun- 
ty. Is  not  of  good  fame  and  behavior,  but  Is  demeaning  and  conduct- 
ing himself  In  a  scandalous  and  disgraceful  manner,  contrary  to 
good  morals,  and  against  the  public  peace,  by  [here  state  briefly  the 
specific  conduct  complained  of,  as  hoMnting  a  hawdy-house  uHth 
women  of  had  fame;  heing  a  common  drunkard;  or  other  conduct  under 
section  1,  (1),  abore],  and  the  said  A.  B.  has  prayed  that  the  said 
C.  D.  give  surety  for  his  good  beharior. 

Itiese  are,  therefore,  in  the  name  of  the  Commonwealth  of 
Virginia,  to  command  you  forthwith  to  apprehend  the  said  C.  D.  and 
bring  him  before  me,  to  answer  the  said  complaint  and  further  to  be 
dealt  with  according  to  law. 

Glren  under  my  hand  and  seal,  this  the  day  of  , 

192—. 

J.  T.,  J.  P.  (or  other  conservator),  [l.  a.] 


No.  3.    Recoonizance  fob  Good  Behaviob 

(Idem.) 


county,  to-wlt: 


Be  it  remembered,   that  on  this  day   of  ,   192 — , 

C.  D.  and  E.  F.,  of  said  county,  personally  came  before  me,  J.  T., 
a  justice  (or  other  conservator)  for  said  county,  and  severally 
acknowledged    themselves    to   owe    the    Commonwealth   of   Virginia, 

the  said  C.  D.  the  sum  of dollars,  and  the  said  E.  F.  the  sum 

of  dollars  of  their  respective  goods  and  bhattels,  lands,  and 

tenements,  to  be  levied,  and  for  the  use  of  the  Commonwealth  ren- 
dered: 

Tet  upon  this  condition,  that  if  the  said  C.  D.,  shall,  for  the 

term  of  months    (not  exceeding  twelve  months)    from   the 

date  hereof,  be  of  good  behavior  towards  the  Commonwealth,  and 
all  persons  therein  [and  add,  in  case  of  a  special  recognizance,  "in 
respect  to  haunting  bawdy-houses  with  women  of  bad  fame,"  or 
as  to  anpr  other  conduct  under  section  1,  (1),  above],  then  this  re- 
cognizance shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written. 

J.  T.,  J.  P.  (or  other  conservator.) 
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No.    3.      COMMITMXNT    F(»    FAILITBB   TO    REOOOITIZB   FOB    00(H>    BSHAVIOB 

(Code,  Sfi  4973,  4976.) 


counly,  to-wit: 


To  X  T.,  constable  of  said  county,  and  to  the  keeper  of  the  Jail 
of  Bald  county: 

Whereas  C.  D.  was  this  day  brought  before  me,  J.  T.,  a  Justice 
(or  other  conservator)  for  said  county,  by  virtue  of  a  warrant  issued 
by  me  upon  the  complaint  on  oath  of  A.  B.,  and  was  required  by  me, 
the  said  Justice,  to  recognize,  with  sufficient  surety,  in  the  sum  of 

dollars,  for  his  good  behavior  for  a  term  of  months 

(not  exceeding  twelve  months)  from  this  day,  towards  this  Com- 
monwealth, and  all  persons  therein  [and  add,  if  the  recognizance  re- 
quired was  special,  "in  respect  to  haunting  bawdy-houses  with  women 
of  bad  fame,"  or  other  conduct  under  section  1,  (1),  above];  and 
whereas  the  said  C.  D.  has  fiilled  to  give  such  recognizance: 

These  are,  therefore,  In  the  name  of  the  Commonwealth  of 
Virginia,  to  command  you,  the  said  constable,  forthwith  to  convey 
the  said  C.  D.  to  the  Jail  of  said  county,  and  there  deliver  him, 
together  with  this  warrant  to  the  keeper  thereof;  and  I  command 
you,  the  said  keeper,  to  receive  the  said  C.  D.  into  your  custody  in 

the  said  jail,  and  him  there  safely  keep  for  the  said  term  of 

months  from  the  date  hereof,  unless  in  the  meantime  he  shall  give 
such  recognizance  or  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  conservator),  [u  s.] 


Na  4.    CoHPULiNT  ON   Oath  of  an  Inivndicd  Offensb  AoirNsr 

One's  Pbsson  ob  Pbofebtt 

(Code,   fiS   4789-90,  4793.) 

I,  A.  B.,  of  county,  to  hereby  make  complaint  on  oath, 

before  J.  T.,  a  Justice  (or  notary,  commissionor  in  chancery,  county 

surveyor,  or  judge  of  the court)  for  said  county,  that  C.  D., 

on  the day  of  ,  192 —  (or,  and  at  divers  other  times). 

In  said  county,  did  declare  and  threaten  that  he  would  [here  state 
the  threats]  by  reason  whereof  I  fear  he  will  do  me  some  grievous 
bodily  injury  (or  hum  my  house  or  commit  some  other  offense 
against  my  property,  as  the  case  may  be),  and  therefore  I  pray  that 
the  said  C.  D.  may  be  required  to  recognize  to  keep  the  peace  and 
be  of  good  behavior  according  to  law.  I  do  not  make  said  complaint 
out  of  malice,  hatred,  or  ill-will,  but  merely  for  the  preservation  of 
my  person   (or  property)   from  injury. 

This  day  of  ,  192—. 

A.    B. 

Subscribed  and  sworn  to  before  me,  J.  T.,  a  Justice  (or  other  con- 
servator) for county,  this ,  day  of ,  192—. 

J.  T.,  J.  P.  (or  other  conservator). 
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No,  6.    Wabbant  f(«  Peace  and  Good  Bbhaviob,  Upon  the  FoBEOonro 

Complaint 

(Code,  S  4790.) 
county,  to-wlt: 


To  X.  T.,  constable  of  said  county: 

Whereas  A.  B.  has  this  day  complained  on  oath,  before  me,  J.  T^ 
a  justice  (or  notary,  commistUmer  in  chancery,  county  surveyor ^  or 

judge  of  the court)  for  said  county,  that  C.  D.,  of  said  county, 

on  the day  of 192 — ,  did  threaten  to  beat  him  (or  to  hum 

his  house  or  to  poison  his  horse,  or  to  do  any  other  Injury  to  his  person 
or  property,  according  to  the  fact)  and  the  said  A.  B.  has  prayed 
that  the  said  C.  D.  be  required  to  recognize  to  keep  the  peace  and 
be  of  good  behavior: 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith  to  apprehend  the  said  C.  D.  and  bring 
him  before  me,  or  some  other  conservator  of  said  county,  to  answer 
the  said  complaint,  and  further  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  conservator),  [l.  s.] 

if  the  warrant  be  issued  under  section  4795,  use  the  above  form, 
but  instead  of  "did  threaten  to  beat  him,"  say,  "did  go  armed  with 
a  deadly  and  dangerous  weapon,  to-wlt:  [here  state  what  weapon], 
the  said  C.  D.  not  then  having  any  reasonable  cause  to  fear  violence 
to  his  person,  family,  or  property." 


No.   6.    Judgment    Rbquibino    Recoonizance    roa    Peace    and    Good 
Behaviob  in  any  Case,  a.nd  Allowing  Appeal 

(Code,  fi   4791.) 

The  within  complaint  was  this  day  heard,  and  the  defendant  re- 
quired to  recognize,  with  good  surety,  in  the  sum  of dollars, 

to  keep  the  peace  and  be  of  good  behavior  for  months  from 

this  day,  and  to  pay dollars,  the  cost  of  prosecution;  and  hav- 
ing, given  the  recognizance  required,  he  Is  discharged  (or  not  haf>ing 

given  the  recognizance  required,  he  is  committed  to  the  fail  of 

county). 

This ,  day  of ,  192 — . 

J.  T.,  J.  P.   (or  other  conservator). 

If  an  appeal  be  taken,  use  the  above  form,  but  in  lieu  of  '%nd 
having  given  the  recognizance  required,"  &c.,  say:  "and  the  said 
C.  D.  having  prayed  an  appeal  from  my  said  judgment,  the  same  la 

hereby  granted  him  to  the  circuit  court  of  county;  and  he 

having  entered  Into  a  recognizance  for  his  appearance  at  the  next  term 
of  the  said  court,  upon  the  hearing  of  said  appeal,  he  is  discharged." 
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No.  7.    Reoogitizaitce  ttpon  Appeal 
(Code,  S  4792.) 

[Follow  No.  2,  to  the  condition,  and  conclude  thus:] 

Yet  upon  this  condition,  that  whereas  the  said  C.  D.  was,  upon  the 
complaint  on  oath  of  A.  B.,  and  the  testimony  of  him  and  other  wit- 
nesses, this  day  required  to  give  recognizance,  with  sufficient  surety, 
in  the  sum  of dollars,  to  keep  the  peace  and  be  of  good  be- 
havior (or  to  he  of  good  behavior,  if  that  be  the  case)  towards  the 
said  A.  B.  and  all  the  people  of  the  Commonwealth,  for  the  term  of 

months;  and  whereas  the  said  C.  D.  did  then  and  there  pray  an 

appeal  from  my  said  Judgment,  which  was  granted  him  to  the  circuit 
court  of  county: 

Now  if  the  said  C.  D.  shall  personally  appear  before  the  said 

circuit  court  on  the  first  day  of  the  next term  thereof,  upon 

the  hearing  of  the  said  appeal,  and  shall  not  depart  thence  without 
leaye  of  the  said  court,  then  this  recognizance  shall  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  J.  T.,  J.  P. 


No.  8.    Judgment  Dismisshto  the  Ck>MPLAiNT 

(7<fem.) 

The  within  complaint  was  this  day  heard  and  dismissed  {a^nd 
judgment  given  in  favor  of  (7.  D.  against  the  complainant  A.  B.  for 
donors  cost,  if  that  be  the  judgment). 

This day  of 1»2 — . 

J.  T.,  J.  P.   (or  other  conservator). 


No.  9.    Rbcoonizancc  fob  Peace  and  Qooid  Bbhaviob  in  Ant  Case 

(Ck>de,  SS  4791,  4796-6,  4975-7.) 

[F\>llow  No.  2,  to  the  condition,  and  conclude  thus:  ] 

Yet  upon  this  condition,  that  if  the  said  C.  D.  shall  keep  the 
peace  and  be  of  good  behavior  towards  all  the  persons  of  this  Ck)m- 

monwealth,  and  especially  towards  A.  B.,  foi^  the  term  of  — : months 

(not  exceeding  twelve   months)    from   the   date  hereof,   then   this 
recognizance  shall  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  the  said  county,  the  day 
and  year  first  above  written. 

J.  T.,  J.  P.  (or  other  conservator). 
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No.    10.     COHHITMENT  FOB   FAILTTBE   TO   REOOONISB   TO   KEEP   THE   PEA.OB 

AND  BE  OF  Good  Behaviob 

(Idem.) 
county,  to-wlt: 


To  X.  Y.,  constable  of  said  county,  and  to  the  keeper  of  the  jail 
of  said  county: 

Whereas  C.  D.  is  now*  brought  before  me,  J.  T.,  a  justice  (or 
other  conservator)  for  said  county,  upon  the  complaint  on  oath  of 
A.  B.,  and  is  required  by  me  to  give  recognizance,  with  sufficient  sure- 
ty, in  the  sum  of dollars,  to  keep  the  peace  and  be  of  good  be- 
havior for  the  term  of  months,  towards  all  persons  of  this 

Commonwealth,  and  especially  towards  the  said  A.  B.,  and  whereas 
the  said  C.  D.  has  failed  to  give  before  me,  the  said  justice,  such 
recognizance: 

These,  are,  Ac.  [concluding  aa  in  No.  3]. 

If  the  commitment  be  under  section  4796,  use  the  above  form; 
but  instead  of  "is  now  brought  before  me  *  *  *  upon  the  complaint 
on  oath  of  A.  B.,'-  insert  the  following:  "did,  in  the  presence  of  myself, 
J.  T.,  a  justice  (or  other;  conservator)  for  said  county,  make  an  affray 
(or  threaten  to  heat  one  0.  R^  or  contend  with  angry  word*  vAth  one 
0.  JR.,  or  as  the  case  may  be),  to  the  disturbance  of  the  peace." 


No.   11.     REOOONXZANOE  GXTBlf  AFm  COMianCENT 

(Code,  S  4976.) 

[Follow  No.  2,  to  the  condition,  and  conclude  thus:] 

Tet  upon  this  condition,  that  whereas  the  said  C.  D.  was,  upon 
the  complaint  on  oath  of  A.  B.,  by  the  warrant  of  J.  S.,  a  justice  (or 
other  conservator)  for  said  county,  committed  to  the  jail  of  said 
county,  on  the  day  of  ,  192—,  for  not  giving  the  re- 
quired recognizance,  in  the  sum  of dollars,  to  keep  the  peace 

and  be  of  good  behavior  (or  to  he  of  good  hehavior^  if  that  be  the 
case)  towards  all  the  people  of  this  Commonwealth,  and  especially 

towards  the  said  A.  B.,  for months,  and  the  said  recognizance 

is  now  given  with  the  said  E.  F.  as  surety: 

Now,  if  the  said  C.  D.  shall  keep  the  peace  and  be  of  good  be- 
havior (or  he  of  good  hehavU>r,  if  that  be  the  case)  towards  all  the 
people  of  this  Commonwealth  and  especially  towards  the  said  A.  B.,  for 

the  term  of months  from  this  day,  then  this  recognizance  shall 

be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written. 

J.  T.,  J.  P.  (or  other  conservator),  [l.  a.] 
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No,   12.    Ordeb   Dischabgiko  a  Pbiboneb   when   Rsooonizanob   has 

BEEN  Given 

(/(fern.) 
counly,  to-wlt: 


To  the  keeper  of  the  Jail  of  said  county: 

If  detained  for  no  other  cause,  discharge  C.  D.,  imprisoned  in 
your  Jail,  on  the  complaint  of  A.  B.,  for  failing  to  giye  the  required 

recognizance,  in  the  sum  of dollars,  to  keep  the  peace  and  be 

of  good  behavior  (or  to  he  of  good  behavior,  if  that  be  the  case) 
towards  all  the  people  of  this  Commonwealth,  and  especially  towards 

the  said  A.  B.,  for  the  term  of months,  the  said  recognizance, 

with  B.  F.  as  surety,  having  this  day  been  given  before  me,  J.  T.,  a 
Justice  (or  other  conservator,  and  he  need  not  be  the  one  who  com- 
mitted him)   for  said  county,  in  the  sum  of  dollars,  to  keep 

the  peace  and  be  of  good  behayior  towards  all  the  people  of  this  Com- 
monwealth, and  especially  towards  A.   B.,   for  the  term  of  

months  now  next  ensuing. 

Given  under  my  hand  and  seal,  this day  of 192 — . 

J.  T.,  J.  P.  (or  other  conservator),  [l.  s.] 


No.     13.      Ck>MMITMENT    WHEN    A     PBINCIPAL    IS     SXJBBENDEBED    BT     HiS 

SUBETT  TO  A  JUSTIOB 

(Code,  {fi  4982-3.) 

county,  to-wit: 

To  X.  T.,  constable  of  said  county,  and  to  the  keeper  of  the  Jail 
of  said  county: 

Whereas  E.  F.  stands  bound  as  surety  in  the  sum  of dol- 
lars in  the  recognizance  of  C.  D.,  to  keep  the  peace  and  be  of  good 
behavior  (or  to  he  of  good  heha/oior,  if  that  be  the  case)  towards 
all  the  people  of  this  Commonwealth,  and  especially  towards  A.  B., 

for  the  term  of months,  and  the  said  E.  F.  has  this  day  taken 

the  body  of  the  said  C.  D.  and  surrendered  him  before  me,  J.  T.,  a 
Justice  for  said  county,  in  discharge  of  his  said  recognizance,  and  the 
said  C.  D.  has  failed  to  furnish  further  recognizance,  in  the  sum  of 

dollars,  to  keep  the  peace  and  be  of  good  behavior    (or  to 

he  of  good  hehavior,  if  that  be  the  case)  towards  all  the  people  of 
this  Commonwealth,  and  especially  towards  the  said  A.  B.,  for  the 

residue  of  the  said  term  of months,  to-wlt,  for months 

and  days: 

These  are,  ftc.  [concluding  as  in  No.  3]. 


Na  14.    New    Recognizance    when    Pbincipal    is    Sxtbbendebed    bt 

SXTBETT  BEFOBE  A  JUSTICE 

{Idem,) 

[Follow  No.  2  to  the  condition,  and  conclude  thus] : 

Yet  upon  this  condition,  that  whereas  B.  C.  stood  bond  as  surety  in 
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the  sum  of dollars,  in  the  recognizance  of  C.  D.  to  keep  the 

peace  and  be  of  good  behavior  (or  to  be  a/  gwiA  J^thavior^  If  that  be 
the  case)  towards  all  the  people  of  this  €k>mmon wealth,  and  especial- 
ly towards  A.  B.,  for  the  term  of months,  and  the  said  B.  C. 

has  this  day  taken  the  body  of  the  said  C.  D.  and  surrendered  him 
before  me,  J.  T.,  a  Justice  for  said  county,  in  discharge  of  his  said 
recognisance  according  to  law;  and  whereas  the  said  B.  F.  has  this 
day  undertaken  before  me,  justice  as  aforesaid,  that  the  said  C.  D. 
will  keep  the  peace  and  be  of  good  behavior  (or  5e  o/  goo^  beMfiior, 
if  that  be  the  case)  towards  all  the  people  of  this  Ck>mmonwealth, 
and  especially  towards  the  said  A.  B.,  for  the  residue  of  the  said  term, 
to-wit,  for months  and days: 

Now,  if  the  said  C.  D.  shall  keep  the  peace  and  be  of  good  be- 
havior (or  ht  of  good  beftoi^ior,  if  that  be  the  case)  towards  all  the 
people  of  this  (Commonwealth,  and  especially  towards  the  said  A.  B., 

for  the  said  term  of  months  from  the  date  hereof,  then 

this  recognizance  shall  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  J,  T.,  J.  P. 


No.    16.      CeBTIFICATB   to    SUBETT,    WHEIT   PBINGIPAL    is    SUBBSlfDEBED    TO 

A  Justice 

(/dent.) 
county,   to-wit: 


This  is  to  certify  to  whom  it  may  concern,  that  E.  F.  was  bound 

as  surety  in  the  sum  of dollars  in  the  recognizance  of  C.  D.  to 

keep  the  peace  and  be  of  good  behavior  (or  to  he  of  good  5eMotHar, 
if  that  be  the  case)  towards  all  the  people  of  this  Ck)mmonwealth, 

and  especially  towards  A.  B.,  for  the  term  of months,  and  that 

the  said  B.  F.  has  this  day  taken  the  body  oQ  the  said  C.  D.  and 
surrendered  him  before  me,  J.  T.,  a  Justice  for  said  county,  in  discharge 
of  his  said  recognizance,  according  to  the  law  in  such  case  made  and 
provided. 

Given  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 


IX.     Search  Warbakts 

S  1.    When  Justice  may  Issue  search  warrant 
S  2.    New  act  as  to  search  warrants 

(1)  Specific  affidavit  required;  same  to  be  certified  to  clerk 
of  court;  general  seardi  warrants  prohibited. 

(2)  How  warrant  directed;  what  it  shall  command 

(3)  What  to  be  done  with  property  seized 
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(4)  Searches  without  such  warranlt  a  mlsdiemeanor;  also 
liability  in  compensatory  and  punitiye  damages; 
second  offense  forfeits  oi&ce;  certain  exceptions  as  to 
game  laws  and  intoxicating  liquors 

(5)  Justice  Yiolating  law  guilty  of  misfeasance  or  mal- 
leasance 

I  3.    What  to  be  done  with  person  taken 
I  4.    Search  warrants  in  liquor  cases 

(1)    For   ardent  spirits  being   manufactured,    sold   kept 

stored  or  concealed 
(2)     For  ardent  spirits  being  transported  in  wagon,  boat, 
buggy,  automobile  or  other  yehide 
I  5.    Various  forms  under  "Search  Warrants" 

§  !•  When  jastice  may  issue  seardi  warrant. — ^Upon 
proper  specific  affidavit  filed  of  personal  property  stolen,  em- 
bezzled, or  obtained  by  false  pretense,  and  that  it  is  believed  to 
be  concealed  in  a  particular  house  or  other  place;  or  upon 
like  affidavit,  as  to  counterfeit  coin,  forged  bank  notes,  and 
other  writings,  etc.,  obscene  books,  pictures,  etc.,  lottery  tickets, 
gaming  apparatus,  etc.,  a  justice,  if  satisfied  there  is  reason- 
able cause  therefor,  issues  a  search  warrant.  (Code,  §§  4819- 
20;  Acts  1920,  p.  516.) 

For  when  a  justice  may  issue  a  search  warrant  in  liquor 
cases,  see  section  4,  below. 

I  2.  New  act  as  to  taardi  warrants. — By  Acts  1920,  p. 
616,  it  is  provided  as  follows: 

(1)  Specific  affidavit  required;  saane  to  be  certified  to 
clerk  of  court;  general  search  warrants  prohibited, — ^'*No 
search  warrant  shall  be  issued  under  any  statute  whatever 
which  has  heretofore  been  or  which  may  at  this  session  of  the 
Greneral  Assembly  be  enacted,  or  by  reason  of  the  common 
law,  until  there  is  filed  with  the  officers  now  authorized  to  issue 
the  same  an  affidavit  of  some  person  reasonably  describing 
the  house,  place,  vehicle  or  baggage  to  be  searched,  the  things 
to  be  searched  for  thereunder,  alleging  briefly  the  material 
facts  constituting  the  probable  cause  for  the  issuance  of  such 
warrant  and  alleging  substantially  the  offense  in  relation  to 
which  said  search  is  to  be  made.  Such  affidavit  shall  be  cer- 
tified by  the  justice,  judge  or  court  issuing  such  warrant  to 
the  county  clerk  of  his  county  or  to  the  court  derk,  admitting 
deeds  to  record,  of  his  city  and  shall  by  such  clerk  be  pre- 
served as  a  record  and  shall  at  all  times  be  subject  to  inspection 
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by  the  public.  No  such  warrant  shall  be  issued  on  an  affi- 
davit omitting  such  essentials,  and  no  general  warrant  Tot  tlie 
search  of  a  house,  place,  compartment,  vehicle  or  baggage 
shall  be  issued  by  any  justice,  judge  or  court." 

(2)  How  warrant  directed;  what  it  shall  command. — 
"Every  search  warrant  shall  be  directed  to  some  officer  now 
authorized  by  law  to  execute  the  same  [the  sheriff,  sergeant, 
policeman  or  constable — see  Code,  §  4821],  and  shall  command 
him  to  search  the  house,  place,  vehicle,  or  baggage  or  thing 
designated,  either  in  day  or  night,  and  seize  the  property 
mentioned  in  such  affidavit,  and  bring  the  same  and  the  person 
or  persons  in  whose  possession  the  same  are  found  before  a 
justice  or  court  having  jurisdiction  of  the  offense  in  relation 
to  which  such  warrant  was  made;  provided,  that  in  cities  and 
towns  having  a  police  force  the  warrant  may  also  be  directed 
^  any  policeman  of  said  city  or  town'  and  shall  be  executed 
by  the  policeman  or  other  officer  into  whose  hands  it  shall 
come  or  be  delivered."     (See  Code,  §  4821.) 

(3)  What  to  he  done  with  property  seized. — "If  any 
such  warrant  be  executed  by  the  seizure  of  property,  the  said 
property  shall  be  safely  kept  as  now  required  and  directed  by 
law,  to  be  used  as  evidence,  and  thereafter  be  disposed  of  as 
provided  by  law;  provided,  however,  that  any  such  property 
seized  under  such  warrant  which  is  stolen  or  embezzled  prop- 
erty shall  be  restored  to  its  owner  as  soon  as  there  is  no  fur- 
ther need  for  its  use  as  evidence,  unless  it  is  otherwise  ex- 
pressly provided  by  law."     (See  Code,  §  4822.) 

But  if  it  should  appear,  upon  the  return  of  the  warrant, 
that  the  goods  seized  were  not  stolen  or  embezzled,  they  should 
be  at  once  restored  to  the  possessor;  otherwise  they  must  be 
disposed  of  as  directed  by  the  statute. 

(4)  Searches  without  siich  warrant  a  misdemeanor;  also 
liability  in  compensatory  and  punitive  dwrnages;  second  of- 
fense forfeits  office;  certain  exceptions  as  to  gams  laws  and 
intoxicating  liquors. — ^"It  shall  be  unlawful  for  any  officer  of 
the  law  or  any  other  person  to  search  any  house,  place,  vehicle, 
baggage  or  thing  except  by  virtue  of  and  under  a  warrant 
issued  by  the  proper  officer.  Any  officer  or  other  persons 
searching  any  house,  place,  vehicle,  or  baggage  otherwise  than 
by  virtue  of  and  under  a  search  warrant,  shall  be  deemed 


JUSTICE  OF  THE  FBAGE — SeoTch  Wo/rronta  1165 

guilty  of  a  misdemeanor  and  be  fined  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars  or  be  confined  in  jail  not 
less  than  one  month  nor  more  than  six  months,  or  both,  in  the 
discretion  of  the  justice,  jury  or  court  trying  the  same.  Any 
officer  or  person  violating  the  provisions  of  this  section  shall 
be  liable  to  any  person  aggrieved  thereby  in  both  compensatory 
and  punitive  damages.  Any  officer  found  guilty  of  a  second 
offense  under  this  section  shall,  upon  conviction  thereof,  in 
addition  to  the  penalty  hereinbefore  provided,  immediately 
forfeit  his  office,  and  such  conviction  shall  be  deemed  to  create 
a  vacancy  in  such  office  tb  be  filled  according  to  law. 

Provided,  however,  any  officer  empowered  to  enforce  the 
game  laws  and  the  laws  with  reference  to  intoxicating  liquors 
may  without  a  search  warrant  enter  for  the  purposes  of  police 
inspection  any  freight  yard  or  room,  passenger  depot,  baggage 
room  or  warehouse,  storage  room  or  warehouse,  train,  baggage 
car,  passenger  car,  express  car,  Pullman  car,  freight  car,  boat 
or  other  vehicle  of  any  common  carrier,  boat,  automobile  or 
other  vehicle;  but  nothing  in  this  proviso  contained  shall  be 
construed  to  permit  a  search  warrant  of  any  occupied  berth  or 
compartment  on  any  passenger  car  or  boat  or  of  any  baggage, 
bag,  trunk,  box  or  other  closed  container  without  a  search 
warrant."  (For  further  provision  as  to  intoxicating  liquors, 
see  Intoxicating  Ligruars^  sections  51  and  52.) 

(5)  Justice  molesting  law  guilty  of  misfeascmce  or  maL- 
feasance. — '^Any  justice  wilfully  and  knowingly  issuing  a 
general  search  warrant,  or  a  search  warrant  without  the  affi- 
davit required  by  section  one  (1)  of  this  statute,  shall  be 
deemed  guilty  of  a  misfeasance  or  malfeasance." 

(6)  Conflicting  acts  repealed. — ^'^AU  acts  or  parts  of  acts 
in  conflict  herewith  are  hereby  repealed." 

§  3*  What  to  be  done  with  person  taken. — If  upon  the 
return  of  the  warrant,  before  the  justice,  it  appears  that  the 
goods  were  not  stolen,  the  party  in  whose  custody  they  are 
is  discharged;  if  stolen  by  another,  he  is  discharged,  and 
recognized  to  give  evidence  against  the  thief;  but  if  he  re- 
ceived them,  knowing  they  were  stolen,  or  was  the  thief  him- 
self, he  should  be  tried,  or  else  committed  or  recognized  to 
answer  for  the  offense  before  the  circuit  or  corporation  court, 
as  in  other  cases.     (H's  G.  &  M.,  p.  467.) 
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§  4.    Search  warrants  IB  liqaor  caset. — 

(1)  For  ardent  spirits  being  ma/nufactured^  sold,  kept^ 
stored  or  concealed. — Upon  proper  affidavit  as  described  in 
section  2,  (1),  above,  that  ^^ardent  spirits  are  being  manu- 
factured, sold,  kept,  stored,  or  in  any  manner  held,  used  or 
concealed  in  a  particular  house,  or  other  place,  in  violation  of 
law,  the  justice  of  the  peace,  police  justice,  circuit  or  city 
judge  and  mayor  of  any  city  or  town  to  whom  complaint  is 
made,  if  satisfied  that  there  is  reasonable  cause  for  such  belief, 
shall  issue  a  warrant  to  search  such  house  or  other  place  for 
the  ardent  spirits" — see  ntoxicating  Liquors,  section  15. 

Such  warrant  for  the  search  of  any  trunk,  grip,  baggage, 
or  other  thing,  or  place,  may  be  executed  in  any  part  of  the 
Conmionwealth  where  the  ardent  spirits  are  overtaken.  (See 
IntoxicatiTig  Liquors  section  52. 

(2)  For  ardent  spirits  being  transported  in  yyagon,  boat, 
buggy,  automobile  or  other  vehicle — ^Under  the  law  as  amended 
by  acts  1922,  search  may  be  made  without  a  warrant — see  In- 
toxicating Liquor,  section  51. 

§  5*    WnrioiM  forms  under  ''Search  Warrants.** — 

No.  1.     ATFmAVrr  fob  SbABOH  WABBANT  fob  MiMTSr  SrOtLCNr  BXBBaEOJBD, 

OB  OBTAnna>  bt  False  PBEnrBRSEs. 
(Acts  1920,  p.  616;   Code,  §§  4819-21.) 

Virginia,  County  (or  City  or  Totm)  of ,  to-wit: 

This  day  A.  B.  peraonally  appeared  before  me,  J.  T..  a  Justioe  of 
tbe  peace  (or  police  justice  or  civil  and  police  justice  or  mayor  or 
circait  or  city  ludge)  for  said  county  (or  dty  or  town),  and  made 

complaint,  oath,  and  affidayit  that  on  the day  of ,  192 — , 

(or  within  days  last  past),  the  following  personal  property 

was  stolen  (or  emhezsHed  or  ahtained  by  false  pretenses — ^here  reason- 
ably describe  the  goods),  of  the  goods  and  chattels  of  the  said  A.  B.; 
that  one  C.  D.  (here  state  briefly  the  material  facts  oonsUltating  the 
probable  cause  for  the  issuance  of  the  search  warrant),  whereby  and 
from  other  facts  the  said  A.  B.  has  probable  cause  to  believe  that  the 
said  C.  D.  has  the  said  property  in  the  said  dweUing  housie  (or  ham  or 
other  place)  of  the  said  C.  D.,  (or  in  a  wagon  or  buggy  or  automobile 

or  boat  being  driven  and  run  by  the  said  O,  D.)>  at ,  in  said 

county  (or  dty  or  town) .    Giyen  under  may  hand,  this  the day 

of ,  192—. 

J.  T.,  J.  P.   (or  other  oificer). 
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No.  2.    Affidavit  fob  Seabch  Wabbant  fob  Indecent  Books,  Pictubes, 

Pbjnts,  Etc. 

(Idem;   Code,  §   4549.) 

Virginia,  County   (or  City  or  Tovm)   of  ,  to-wit: 

This  day  A.  B.  personally  appeared  before  me,  J.  T.,  a  Justice  of 
the  peace  (or  police  justice  or  civil  and  police  justice  or  mayor  or 
circuit  or  city  Judge)  for  said  county  (or  city  or  toton),  and  made 
complaint,  oath,  and  ai&davit  that  C.  D.  has  In  his  possession  in  his 

dwelling  house   (or  store  or  other  place),  at  In  said  county 

(or  dty  or  toum)  ^rtaln  books  containing  obscene  language,  entitled 

(or  certain  obscene  and  indecent  prints,  figures,  pictures,  and 

descriptions,  representing — state  what),  manifestly  tending  to  corrupt 
the  morals  of  youth,  and  which  are  Intended  to  be  sold,  loaned,  cir- 
culated, dlGftributed,  and  introduced  into  a  family,  school,  or  pl^ce  of 
education,  by  the  said  C.  D.,  whereby  and  from  other  ULCts  the  said 
A.  B.  has  probable  cause  to  believe  the  said  charge  to  be  true.    Given 

under  my  hand,  this  the day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  officer), 


No.  3.    Affidavit  fob  Seabch  Wabbant  fob  Gakino  Appabatus  and 

Implements 

(Idem;  i  4676.) 

Virginia,  County  (or  City  or  Tovm)   of  ,  to-wlt: 

This  day  A.  B.  personally  appeared  before  me,  J.  T.,  a  Justice  of 
the  peace  (or  police  justice  or  civil  and  police  justice  or  mayor  or 
circuit  or  city  Judge)  for  said  county  (or  city  or  toum),  and  made 
oath  and  affidavit  that  C.  D.  has  in  his  possession  in  his  dwelling 

house  (or  hotel  or  store  or  other  place),  at ,  in  said  county  (or 

dty  or  town),  a  certain  gaming  apparatus  and  implement,  to-wit:  a 
wheel  of  fortune  (or  slot  machine  or  pigeon  hole  table  or  Jennie  Lynn 
table,  or  other  gaming  table  or  bank,  whether  it  has  a  name  or  not), 
there  kept  and  provided  to  be  used,  and  used,  in  unlawful  gaming  in 
said  dwelling  house  (or  other  place),  where  persons  resort  for  that 
purpose,  whereby  and  from  other  facts  the  said  A.  B.  has  probable 
cause  to  believe  the  said  charge  to  be  true.    Given  under  my  hand, 

this  the  day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  officer), 


No.   4.    AiTiDAviT  fob  Seabch   Wabbant  fob  Abpbnt   Spniirs   beino 
Manitfaotubed,  Sold,  Kept,  Stobed,  ob  Concealed  in  ant  Place 

(Idem;  Acts  1918,  page  577,  §  22;  Pocket  Code,  §  4612.) 

Virginia,  County  (or  City  or  Toum)  of to-wit: 

This  day  A.  B.  personally  appeared  before  me,  J.  T.,  a  Justice  of 
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the  peace  (or  police  justice  or  dvil  and  police  justice  or  mayor  or 
dreuit  or  city  ludge),  tor  said  county  (or  city  or  town),  and  made  com- 
plaint, oath,  and  affidayit  that  C.  D.,  within  twelye  months  last  past 
did  (here  state  hriefly  the  material  facts  constituting  the  probable 
cause  for  the  issuance  of  the  search  warrant),  whereby  and  from 
other  facts  the  said  A.  B.  has  probable  cause  to  belieye  that  ardent 
spirits  hare  been  and  are  now  being  manufactured,  sold,  kept,  stored, 
held,  used  and  concealed*  in  his  dwelling  house  (or  l^am  or  other 
place  or  in  a  tooffon  or  huggy  or  boat  or  automobile  or  other  vehicle, 

driven  and  run  by  the  said  C.  Z>.),  at ,  in  said  county  (or  city 

or  town),  in  violation  of  law. 

Given  under  my  hand,  this  the day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  officer), 


No.  5.  Affhuvit  fob  Skaboh  Wabbant  fob  Abdkrt  Spibits  beino 
Tbanspobted  in  Wagon,  jBoat,  Buggy,  Automobilx«  ob  cthib 
Vehiolb 

(Idem;  Acts  1922,  p.  345,  §  57.) 

Virginia,  County  (or  City  or  Toton)  of ,  to-wit: 

This  day  A.  B.  personally  appeared  before  me,  J.  T.,  a  Justice  of 
the  peace  (or  police  justice  or  ciiHI  and  police  justice  or  mayor  or 
circuit  or  city  Judge)  for  said  county  (or  city  or  toum),  and  made 
complaint,  oath,  and  affidavit  that  C.  D.,  within  twelve  months  last 
past,  did  (here  state  briefly  t|ie  material  facts  constituting  the  prob- 
able cause  for  the  issuance  of  the  seardi  warrant),  whereby  and  from 
other  facts  the  said  A.  B.  has  probable  cause  to  believe  that  the 
said  C.  D.  is  transporting  in  a  certain  wagon  (or  boat  or  buggy  or 
autiyniobile  or  other  vehicle)  driven  and  run  by  the  said  O,  O.,  in 
said   county    (or   city  or   totcn),   ardent  epirits,   contrary   to  law. 

Given  under  my  hand,  this  the  day  of ,  192 — 

J.  T.,  J.  P.  (or  other  officer). 

Such  search  may  now  be  made  without  a  warranltr-Acts  1922,  di. 
845,  i  57. 


No.  6.    Seabch  Wabbart  fob  Monet  St(»jen,  Embeszlcd,  <»  OaTAnnm 

bt  False  Pbbtensbs 

(Acta  1920.  p.  516;  Pocket  (}ode  Paster  Amendments  1920,  §§  4819-22-a; 

Code  SS   4819-21.) 

Virginia.  County  (or  City  or  Town)  of ,  to>wlt: 

To  X.  Y.,  sheriff  or  sergeant  or  constable  or  policemen)  of  said 
county  (or  city  or  town): 

Whereas  A.  B.  has  this  day  made  complaint,  oath,  and  affidavit 
before  me^  J.  T.,  a  Justice  of  the  peace  (or  police  justice  or  ckHi 
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and  police  iuttice  or  mayor  or  circuit  or  city  Judge)  for  Baid  county 
(or  city  or  tovm),  for  a  search  warrant  according  tp  the  statute  In 
such  case  made  and  provided,  and  the  said  affldayit  has  been  by  me 
duly  certified,  as  proTided  by  law,  to  the  clerk  of  the  circuit  (or  cor- 
poration) court  of  said  county  (or  city): 

These  are^  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith,  in  the  night  or  day  time,  to  enter 
the  dwelling  house  (or  ham  or  other  place)  of  the  said  C.  D.  (or 
in  a  voagon  or  buggy  or  automoHle  or  boat  or  other  vehicle  driven 

and  run  by  the  said  CD.),  at ,  in  said  county  (or  dty  or  town), 

and  there  diligently  to  search  for  certain  personal  property,  vis., 
(here  reasonably  describe  the  property  to  be  searched  for),  which 
said  property  is  charged  to  have  been  stolen  from  and  to  belong  to 
tiie  said  A.  B.,  and  now  to  be  hid  and  concealed  in  the  said  dwelling 
house  (or  other  place);  and  if  the  same  or  any  part  thereof  shall 
be  found  upon  such  search,  that  you  seize  the  said  property  and 
bring  the  same,  and  also  the  body  of  the  said  C.  D.,  before  me  or 
some  other  Justice  (or  police  justice  or  civil  and  police  justice  or 
mayor  or  circuit  or  city  Judge)  of  said  county  (or  city  or  town), 
to  be  disposed  of  and  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  the  day  of  , 

192—. 

J.  T.,  J.  P.  (or  other  oificer).  (L.  S.) 


No.  7.    Seabch  Warrant  for  Indecent  Books,  Pictures,  Prints,  Etc. 

(Idem,  Code,  §  4559.) 

Virginia,  County  (City  or  Town)  of ,  to-wlt;: 

To  X.  T.,  sheriff  (or  sergeant  or  constable  or  policeman)  of  said 
county  (or  dty  or  town) : 

Whereas  A.  B.  has  this  day  made  complaint,  oath,  and  affidavit  be- 
fore me,  J.  T.,  a  Justice  of  the  peace  (or  police  justice  or  civil  and 
police  justice  or  mayor  or  circuit  or  city  judge)  for  said  count{7  (or 
city  or  town),  for  a  search  warrant  according  to  the  statute  in  such 
case  made  and  provided,  and  the  said  affidavit  has  been  by  me  duly 
certified,  as  provided  by  law.  to  the  clerk  of  the  circuit  (or  corpora^ 
tion)  court  of  said  county  (or  city); 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith,  in  the    night  or  day  time,  to  enter 

the  dwelling  house  (or  store  or  other  place)  of  one  C.  D.,  at , 

in  said  countjy  (or  dty  or  tovm),  and  there  diligently  search  for  certain 

books  containing  obscene  language^  entitled (or  certain  obscene 

and  indecent  prints,  figures,  pictures,  and  descriptions,  representing — 
state  what),  manifestly  tending  to  corrupt  the  morals  of  youth,  and 
which  are  intended  to  be  sold,  loaned,  circulated,  distributed,  and 
introduced  into  a  family,  school,  or  place  of  education;  and  if  the 
same  shall  be  found  upon  such  search,  that  you  seise  the  said  books 
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(or  prinU,  fiffures,  picturetf  and  descriptions),  and  bring  the  same 
and  also  the  body  of  the  said  C.  D.,  before  me  or  some  other  Justice 
(or  police  justice  or  civil  oM  police  justice  or  mayor  or  circuit 
or  city  judge)  of  said  bounty  (or  city  or  ioum),  to  be  disposed  ot,  and 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  the day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  officer).  (L.  S.) 


No.  8.    Skabch  Wabbant  fob  Gaming  Appabaitts  and  Implbmbnts. 

(Idem;  Code,  §  4676.) 

Virginia,  County  (or  City  or  Town)   of  ,  To-wlt: 

To  X.  T.»  sheriff  (or  sergeant  or  constable  or  policeman)  of  said 
county  (or  city  or  town); 

Whereas  A.  B.  has  this  day  made  complaint,  oath,  and  affidavit 
before  me,  J.  T.,  a  justice  of  the  peace  (or  police  justice  or  civil  and 
police  justice  or  mayor  or  circuit  or  city  judge)  for  said  county  (or  city 
or  town),  for  a  search  warrant  according  to  the  statute  In  such  case 
made  and  proTlded,  and  the  said  affidavit  has  been  by  me  duly  certi- 
fied, as  provided  by  law,  to  the  clerk  of  the  circuit  (or  corporation) 
court  of  said  county  (or  city): 

These  are,  therefore.  In  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith,  In  the  night  or  day  time,  to  enter 

the  dwelling  house  (or  hotel  or  store  or  other  place),  at ,  In 

said  county  (or  city  or  town),  and  there  diligently  search  for  certain 
gaming  apparatus  and  Implements,  to-wlt:  a  wheel  of  fortune  (or 
slot  machine  or  pigeon  hole  table  or  Jennie  Lynn  table,  or  other  gam- 
ing table  or  bank,  whether  It  has  a  name  or  not),  there  kept  and 
provided  to  be  used,  and  used,  in  unlawful  gaming  In  said  dwelling 
house  (or  other  place),  where  persons  resort  for  that  purpose;  and  if 
the  same  shall  be  found  upon  such  search,  that  you  seize  the  said 
gaming  apparatus  and  Implements  and  bring  the  same,  and  also  the 
body  of  the  said  C.  D.,  before  me  or  some  other  justice  (or  police 
justice  or  civil  and  police  justice  or  mayor  or  circuit  or  dty  judge) 
of  said  county  (or  city  or  town),  to  be  disposed  of  and  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal,  this  the day  of ,  192 — . 

J.  T.,  J.  P.  (or  other  officer).  (L.  S.) 


No.  9.    Seabch  Wabbant  fob  Abdent  Spibitb  beeng  Manufactubo), 

Sold,  Stobxd,  os  Congealed  in  ant  Place. 

(Idem;  Acts  1918,  p.  577,  8  22;  Pocket  Code,  S  4612.) 

To  X.  T.,  sheriff  (or  sergeant  or  constable  or  policeman)  of  said 
county  (or  city  or  toton) : 

Whereas  A.  B.  has  this  day  made  complaint,  oath,  and  affidavit 
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before  me,  J.  T.,  a  Justice  of  the  peace  (or  police  juatice  or  civil 
and  police  juatice  or  mayor  or  circuit  or  city  judge)  for  said  county 
(or  city  or  town),  for  a  search  warrant  according  to  the  statute  in 
such  case  made  and  proTided,  and  the  said  aifidayit  has  been  by  me 
duly  certified,  as  provided  by  law,  to  the  clerk  of  the  circuit  (or 
corporation)  court  of  said  county  (or  city) : 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith,  in  the  night  or  day  time,  to  enter 
the  dwelling  house  (or  ham  or  other  place;  or  a  wagon  or  hoot  or 
Imggy  or  automohUe  or  other  yehide,  driven  and  run  hy  the  said  O,  D.), 
in  said  county  (or  city  or  toton),  and  there  diligently  search  for 
ardent  spirits  therein  charged  to  have  been,  within  twelve  months 
last  past,  and  are  now  being,  manufactured,  sold,  kept,  stored,  held, 
used,  and  concealed,  in  violation  of  law;  and  if  the  same  shall  be 
found  upon  such  search,  that  you  seize  the  said  ardent  spirits  and 
their  containers  and  all  other  things  then  and  there  apparently  used 
in  violation  of  law,  and  bring  the  same,  and  also  the  body  of  the 
said  C.  D.,  before  me  or  some  other  Justice  (or  police  juatice  or 
dvil  and  police  juatice  or  mayor  or  circuit  or  city  Judge)  of  said 
county  (or  city  or  tovm),  to  be  disposed  of  and  dealt  with  according 
to  law. 

Given  under  my  hand  and  seal,  this  the  day  of  , 

192—. 

J.  T.,  J.  P.  (or  other  officer).  (L.  S.) 


No.  10»    Search  Wabbant  fob  Abdent  Spibitb  Bsmo  Tbanspobted  in 
Waoon,  Boat,  Bugot,  Automobile*  <»  otheb  Vehicle 

(Idem;  Acts  1922,  ch.  345,  §  57.) 

Virginia,  County  (or  City  or  Toum)  of ,  To-wit: 

To  X.  T.,  sherifT  (or  aergeant  or  conatahle  or  policem4m)  of  said 
county  (or  city  or  town) : 

Whereas  A.  B.  has  this  day  made  complaint,  oath,  and  affidavit 
before  me,  J.  T.,  a  Justice  of  the  peace  (or  police  juatice  or  civil  and 
police  juatice  or  mayor  or  circuit  or  city  Judge)  for  said  county  (or 
city  or  townn  for  a  search  warrant  according  to  the  statute  in  such 
case  made  and  provided,  and  the  said  affidavit  has  been  by  me 
duly  certified,  as  provided  by  law,  to  the  clerk  of  the  circuit  (or 
corporation)  court  of  said  county  (or  city): 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you  forthwith,  in  the  night  or  day  time,  to  enter  a 
certain  wagon  (or  "boat  or  buggy  or  automobile  or  other  vehicle) 
driven  and  run  by  the  said  C.  D.,  in  said  county  (or  dty  or  town), 
and  there  diligently  search  for  ardent  spirits  being  transported 
therein  contrary  to  law;  and  if  the  same  shall  be  found  upon  such 
search,  that  you  seize  the  said  ardent  spirits  and  their  containers  and 
all  other  things  then  and  there  apparently  used  in  violation  of  law, 
and  bring  the  same,  and  also  the  body  of  the  said  C.  D.,  before  me  or 
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some  other  Justice  (or  police  futtice  or  civil  and  police  justice  or 
mayor  or  circuit  or  city  Judge)  of  said  county  (or  city  or  town),  to 
be  disposed  of  and  dealt  with  according  to  law. 

OiTen  under  my  hand  and  seal,  this  the day  of ,  192 — 

J.  T.,  J.  P.  (or  other  oificer).  (L.  S.) 

Such  search  may  now  be  made  without  a  warrant— Acts  1922,  ch. 
345,  i  57. 

X.    Costs  Before  A  Justice 

(Mining  communities  of  5,000  population  to  an  area  of  3 
square  miles,  may  pay  a  justice  a  salary  in  addition  to 
his  fees,  both  not  exceeding  $75  per  month*  See  Acts 
1918,  p.  555.) 

§    1.    Costs   before   a  Justice   in  criminal   cases 

(1)  Fees  of  a  Justice 

(2)  Fees   of   a   sheriff,   sergeant,   coroner,   crier,   or   con- 
stabie 

(3)  When  fees  of  Justice,  constable,  sheriff,  or  sergeant 
paid  by  Btate 

(4)  Allowance  to  witness  for  the  (Commonwealth 
§    2.    Costs  before  a  Justice  in  dvil  cases 

(1)  Fees  of  a  Justice 

(2)  Fees  of  sheriff,  sergeant,  crier,  coroner,  or  constable 

(3)  To  whom  fees  chargeable;  how  collected 
I    3.    Various  forms  under  "Costs  before  a  Justice" 


§  1*    Coats    before    a   jatice    in    crimiiial 

(1)  Fees  of  a  justice. — By  section  8507,  as  amended  by  Acts 
''In  counties  and  towns  and  in  cities  of  less  than  25,000  inhabi- 
tants as  shown  by  the  last  U.  S.  census,  the  fees  of  justices  of 
the  peace  shall  be  as  follows: 

For  issuing  warrant  of  arrest $1.(K) 

For  trying  or  examining  a  case  of  misdemeanor  2.00 

For  examining  a  charge  of  felony 2.00 

For  admitting  any  person  to  bail  1.00 

Provided,  however,  in  no  case  [of  bail]  shall  this  pay- 
ment be  made  out  of  the  State  treasury. 

For  issuing  a  search  warrant  1.00 

In  cities  of  25,(XX)  or  more  inhabitants  as  shown  by  the 
last  n.  S.  census,  the  fees  of  the  justices  of  the  peace  shall  be 
as  follows: 

For  issuing  a  warrant  of  arrest $  .50 

For  trying  or  examining  a  case  of  misdemeanor 1.00 
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For  examining  a  charge  of  felony  $  1.00 

For  admitting  any  person  to  bail 1.00 

Provided  however  in  no  case  [of  bail]  shall  this  pay- 
ment be  made  out  of  the  State  treasury. 
For  issuing  a  search  warrant  1.00 

^'No  justice  in  any  county,  city,  or  town  shall  issue  more 
than  one  warrant  against  a  number  of  persons  charging  them 
separately  with  an  offense  of  the  same  nature  (a  justice  shall 
include  in  one  warrant  the  names  of  all  parties  defendant 
charged  with  an  offense  of  the  same  nature  committed  at  the 
same  time),  nor  shall  a  justice  receive  more  than  one  fee  for 
issuing  more  than  one  warrant  of  arrest  or  search  warrant 
or  trying  or  examining  more  than  one  case  of  misdemeanor, 
or  examining  more  than  one  charge  pf  felony  against  the 
same  party  defendant,  when  several  warrants  are  issued  or 
trials  or  examinations  had  on  the  same  day. 

^^The  said  fees  shall  be  in  full  for  all  services  rendered  in 
each  case  by  a  justice,  but  shall  not  be  allowed  or  paid  by  the 
auditor  of  public  accounts  without  a  certificate  of  the  judge 
of  the  court  allowing  the  account  that  he  has  actually  exam- 
ined the  papers  upon  which  the  account  is  founded  and  is 
satisfied  that  the  warrant  was  issued  and  trial  had  or  exami- 
nation made,  as  shown  in  the  account.  The  police  justice  of 
a  city  or  other  justice  having  similar  jurisdiction  and  receiv- 
ing a  salary  shall  not  be  entitled  to  receive  out  of  the  State 
treasury  the  fees  provided  in  this  section,  but  every  such 
justice  shall  be  paid  by  the  city  for  which  he  is  employed. 
But  if  any  such  warrant  of  arrest  for  a  misdemeanor  or  felony, 
or  a  search  warrant,  be  had  or  procured  at  the  instance  of  a 
prosecutor  (other  than  a  public  officer  charged  with  the 
enforcement  of  the  laws)  and  be  dismissed  or  the  accused  dis- 
charged from  accusation,  the  justice  or  justices  before  whom 
the  proceeding  is,  may  give  judgment  against  the  prosecutor 
in  favor  of  the  accused  for  his  cost,  and  must  do  so,  if  the 
justice  or  justices  believe  from  the  evidence  that  said  proceed- 
ing was  procured  by  said  prosecutor  through  malice  or  with- 
out reasonable  and  probable  cause." 

(2)  Fees  of  a  sheriffs  sergewnt^  coroner^  erier^  or  con- 
stable.— By  section  8508  of  the  Code,  as  amended  by  Acts 
1918,  page  627,   they  are  allowed  the  following  fees: 
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(1)  For  serving  a  warrant  or  summons  other  than  a 
witness  where  no  arrest  is  made,  60c. 

(2)  For  an  arrest  in  case  of  misdemeanor,  $1.00. 

(3)  For  an  arrest  in  a  case  of  felony,  $1.50. 

(4)  For  executing  a  search  warrant,  $1.00. 

(5)  For  sunmioning  a  witness  in  a  felony  ease,  40c;  for 
summoning  a  witness  in  a  misdemeanor  case,  50c.  But 
not  more  than  seventy-five  cents  shall  be  allowed  out  of  the 
treasury  for  sunmioning  witnesses  in  a  case  of  misdemeanor, 
upon  the  trial  of  such  misdemeanor  before  a  justice,  nor  more 
than  one  dollar  in  a  case  of  felony,  unless  the  justice  shall 
certify  that  the  witnesses  in  a  case  of  felony,  in  excess  of  five, 
were  examined  on  the  trial  and  were  material  witnesses;  and 
when  two  or  more  persons  are  arrested  imder  one  warrant, 
or  are  jointly  charged  or  tried,,  the  officer  shall  be  entitled  only 
to  such  fees  for  summoning  witnesses  as  if  only  one  person 
was  arrested,  charged  or  tried. 

(6)  For  carrying  a  prisoner  to  jail  under  the  order  of  a 
justice,  for  each  mile  traveled  by  himself  in  going  and  re- 
turning, 8c. 

(7)  For  each  mile  traveled  with  the  prisoner  in  carry- 
ing him  to  jail,  where  the  distance  is  over  ten  miles,  8c. 

(8)  For  board  of  prisoner  while  under  arrest  and  un- 
dergoing examination  on  a  charge  of  felony,  or  while  carry- 
ing him  to  jail,  the  amount  actually  paid  by  such  officer,  not 
exceeding  one  dollar  per  day. 

(9)  For  each  person  employed  in  making  the  arrest  of 
any  person  charged  with  a  felony,  not  exceeding  one  dollar 
per  day.  '  t     ' 

(10)  For  a  guard  in  a  case  of  felony,  per  day,  $1.00; 
for  each  mile  traveled  by  the  guard  in  going  to  jail  and  re- 
turning, eight  cents.  But  no  guard  shall  be  paid  in  any  case 
of  misdemeanor,  or  employed  or  paid  dn  a  felony  case,  unless 
the  justice  order  it  and  certify  that  such  guard  could  not 
safely  be  dispensed  with. 

(11)  For  executing  the  first  writ  of  veiure  fcuAas  at  a 
term,  five  dollars,  and  one  dollar  and  fifty  cents  for  executing 
every  other  writ  of  venire  facias  at  same  term;  provided 
where  an  officer  goes  out  of  his  city  or  county  to  execute  writ 
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of  venire  faciaSy  he  shall  receive  ten  dollars  for  executing  the 
writ,  and  his  actual  necessary  expenses,  to  be  set  out  in  a 
sworn  account  to  be  approved  by  the  court.  Provided,  how- 
ever, that  in  no  case  shall  there  be  more  than  one  fee  allowed 
for  several  offenses  growing  out  of  the  same  act  or  acts  by 
any  one  party." 

The  board  of  supervisors  of  any  county  constituting  a 
separate  judicial  circuit  may  supplement  a  constable's  fees  by 
a  salary  not  over  $25  per  month.     (Acts  1920,  p.  640.) 

(3)  When  fees  of  juaUce^  constable^  sheriffs  or  sergeant 
paid  by  State;  how  verified^  certified^  amd  paid. — ^By  section 
3504  of  the  Code,  as  amended  by  Acts  1922 :  ^Tees  prescribed 
by  law  for  services  of  Attorney  for  the  Commonwealth,  clerks 
of  courts,  and  justices  of  the  peace,  and  fees  and  mileage  pre- 
scribed by  law  for  sheriffs,  deputy  sheriffs,  sergeants,  deputy 
sergeants,  constables,  game  wardens  and  all  other  law  enforce- 
ment officers,  whether  regular  or  special,  in  all  cases  of  felony, 
and  in  every  prosecution  for  a  misdemeanor,  if  not  paid  by 
the  prosecutor,  or  in  cases  of  conviction,  by  the  defendant,  and 
in  cases  where  there  is  no  prosecutor  and  the  defendant  shall 
be  acquitted,  or  convicted  and  unable  to  pay  the  costs,  shall 
be  paid  out  of  the  State  treasury,  unless  now  or  hereafter 
otherwise  provided  by  law,  when  certified  as  prescribed  by 
section  4961  of  the  Code,  subject,  however,  to  the  following 
restrictions  and  limitations: 

"One-half  the  fee  prescribed  by  law  to  the  officers  hereto- 
fore mentioned'  except  the  Attorney  for  the  Conmion  wealth  and 
clerk  of  court,  who  shall  have  the  full  fee,  provided,  however, 
in  no  case  shall  said  fee  be  paid  out  of  the  State  treasury 
unless  the  judge  of  the  court  allowing  the  account  certify  to 
the  Auditor  of  Public  Accounts  that  he  has  actually  examined 
the  papers  upon  which  the  account  is  founded  and  is  satisfied 
that  warrant  was  issued,  trial  had,  or  examination  made  as 
shown  in  the  account,  and  provided,  further,  that  in  no  case, 
either  felony  or  misdemeanor,  except  it  be  a  case  in  which 
the  defendant  was  acquitted  and  no  prosecutor  was  liable  for 
payment  of  the  costs,  shall  the  account  be  allowed  or  said  fee 
paid  unless  the  judge  of  the  court  allowing  the  account  cer- 
tify to  the  Auditor  of  Public  Accounts  that  the  execution  re- 
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quired  by  section  4964  of  the  Code  has  been  issued  and  pro- 
ceeded with  and  return  made  thereon.  In  so  far  as  this  act 
relates  to  sheriffs,  deputy  sheriffs,  sergeants,  deputy  sergeants, 
constables,  game  wardens  and  all  other  law  enforcement  offi- 
crs,  regular  and  special,  not  enumerated  herein,  it  shall  apply 
only  to  fees  for  making  arrests,  summoning  witnesses  and 
mileage."    This  act  repeals  section  3527. 

By  section  4961  of  the  Code,  the  justice  certifies  the  ex- 
pense of  the  proceeding  before  him  to  the  court,  and  the  court, 
if  the  account  appears  to  be  correct,  certifies  it  to  the  Auditor ; 
and  the  justice  is  required  to  file  with  his  account  a  copy  of 
the  warrant  in  which  the  proceedings  were  had. 

Fees  for  summoning  witnesses  for  the  accused  are  payable 
by  him  (Code,  §  8490). 

(4)  Allowance  to  witness  for  tTie  Com/monwedltK;  how 
certified  and  paid. — By  section  3512  of  the  Code:  "All  wit- 
nesses summoned  for  the  Commonwealth  shall  be  entitled  to 
receive  for  each  day^s  attendance  50  cents,  [if  he  goes  over  50 
miles,  $1.00 — ^see  §  4957],  all  necessary  ferriage  and  tolls,  and 
6  cents  per  mile  over  five  miles  going  and  returning  to  place 
of  trial  or  before  grand  jury.  All  allowances  to  witnesses 
sunmioned  on  behalf  of  the  Conmionwealth  shall  be  paid  by 
the  treasurer  of  the  county  or  corporation  in  which  the  trial 
is  had  or  in  which  the  grand  jury  is  summoned,  and  the  amount 
so  paid  by  such  treasurer  shall  be  refunded  to  him  out  of  the 
State  treasury,  on  a  certificate  of  the  clerk  of  the  court  in 
which  the  trial  was  had  or  before  which  the  grand  jury  was 
summoned." 

By  Acts  1922,  it  is  provided:  "Not  more  than  the  maxi- 
mum number  of  witnesses  provided  for  herein  shall  be  paid 
out  of  the  State  treasury  in  criminal  cases : 

The  maximum  number  that  may  be  recognized  by  any 
justice  of  the  peace  (or  police)  justice  to  go  before  the  grand 
jury  in  any  one  case — ^three. 

The  maximum  number  that  may  be  caused  to  be  summoned 
by  a  Commonwealth's  Attorney  in  any  one  case  to  go  before 
a  grand  jury — ^five. 

The  maximum  number  that  may  be  used  before  a  justice 
of  the  peace  or  police  justice  in  the  trial  of  any  criminal 
five. 
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The  maximum  number  that  may  be  caused  to  be  sum- 
moned by  a  Commonwealth's  attorney  for  the  trial  of  any 
criminal  case — ten. 

Provided,  that  nothing  herein  shall  be  construed  to  limit 
the  number  of  witnesses  that  may  be  authorized  by  any  court 
or  the  judge  thereof  in  vacation  to  be  used  when  the  necessity 
for  additional  witnesses  is  made  to  appear  to  the  court  or 
the  judge  thereof  in  vacation  and  the  consent  of  the  court  or, 
the  judge  thereof  in  vacation  is  first  obtained,  or  to  limit  the 
number  of  witnesses  that  a  grand  jury  may  of  its  own  motion 
cause  to  be  summoned." 

On  his  oath,  an  entry  of  the  sum  a  witness  is  entitled  to 
and  for  what  and  by  whom  it  is  to  be  paid,  is  made  by  the 
justice  before  whom  he  attended,  but  no  witness  is  allowed 
for  his  attendance  in  more  than  one  case  at  the  same  time; 
and  the  justice  may  restrict  the  taxation  of  costs  for  witnesses 
to  so  many  as  may  seem  just.  Such  justice,  upon  the  request 
of  the  witness,  issues  a  certificate  of  allowance,  wherein  is  ex- 
pressed ^^by  letters  and  not  by  figures,  the  separate  amounts  to 
which  the  witness  is  entitled  for  his  attendance,  traveling,  and 
tolls  and  ferriage  which  he  may  have  to  pay,  and  the  aggre- 
gate thereof;"  and  the  justice  is  prohibited  from  becoming 
interested,  by  purchase,  in  such  claim.  Upon  such  certificate, 
payment  is  made.  But  the  claim  must  be  presented  within 
two  years.     (C!ode,  §§  4957,  8529-32.) 

(5)  Allowances  to  witness  for  accused;  how  certified  and 
paid. — ^A  witness  summoned  and  attending  on  behalf  of  the 
accused,  shall  be  paid  by  him,  even  though  discharged  or  ac- 
quitted (unless,  indeed,  judgment  be  rendered  against  the 
prosecutor  in  his  favor)  the  following  allowance : 

For  each  day's  attendance  $  .60 

If  he  comes  over  50  miles  1.00 

All  necessary  ferriages  and  tolls,  and  for  each  mile  of 
necessary  travel  over  10  miles  in  going  and  returning 04 

Payment  to  such  witness  is  made  upon  a  like  certificate 
as  in  case  of  a  witness  for  the  Commonwealth  (Code,  §§  8490, 
4957,  8529-82.) 

By  section  8518  of  the  Code  as  amended  by  Acts  1922, 
costs  collected  of  a  defendant  or  a  prosecutor  are  to  be  paid 
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to  the  clerk,  and  by  him  paid  into  the  treasury,  except  in 
misdemeanor  cases  the  clerk,  if  the  costs  have  not  been  al- 
lowed out  of  the  State  treasury,  pays  the  amounts  to  the 
several  parties  entitled. 

If  the  prosecutor  pays  the  fees,  they  are  paid  to  the 
officers,  and  need  not  be  paid  over  to  the  clerk  (C!ode,  §  3504). 

Where  a  justice  or  other  officer  receives  a  salary  for  gen- 
eral service,  he  receives  no  fees  (Code,  §  3611). 

As  to  certifying  fines  and  costs  to  clerks,  and  collection 
of  same,  see  Recovery  af  Fines  before  a  Justice^  div.  VII., 
above. 

§  2.    CoaU  before  a  justice  in  Civil  Cases. — 

(1)  Fees  of  a  justice. — By  section  3481  of  the  Code,  as 
amended  by  Acts  1922,  justices  are  allowed  the  following 
fees: 

"(1)  For  taking  and  certifying  the  acknowledg- 
ment of  any  deed  or  other  writing $  .50 

(2)  For  administering  and  certifying  an  oath  un- 
less it  be  the  affidavit  of  a  witness,  or  acknowledgment  of 
bail,  or  issuing  process  of  attachment 25 

(3)  For  taking  and  certifying  affidavits  or  de- 
positions of  witnesses,  where  done  in  an  hour 1.00 

(4)  If  not  done  in  an  hour,  for  any  additional  time 

at  the  rate  per  hour  of 75 

(5)  For  issuing  any  warrant  in  which  the  Common- 
wealth is  not  plaintiff,  including  the  issuing  of  subpoenas    .50 

Provided  however,  in  cities  between  100,000  and 
175,000  inhabitants  by  the  last  U.  S.  census,  the  charge 
shall  be 1.00 

(6)  For  trying  and  giving  judgments  on  such 
warrants,  including  swearing  witnesses,  taxing  costs  and 
issuing  executions  1.00 

(7)  For  each  additional  justice  sitting  in  such  a 
case  1.00 

(8)  For  other  services,  a  justice  of  the  peace  shall 
have  the  same  fees  as  the  clerk  of  a  circuit  court  for  like  ser- 
vices. 

(9)  When  a  justice  attends  a  trial  and  the  case  is  con- 
tinued to  another  day,  the  justice  shall  be  entitled  to  a  fee 
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of  fifty  cencs,  to  be  paid  by  the  party  asking  for  the  contin- 
uance. 

Under  (8)  above,  a  justice  is  allowed  the  following  fees 
the  same  as  a  clerk  (see  Code,  §  3484,  as  amended  by  Acts 
1920,  page  800) : 

For  making  out  any  bond  (other  than  bail  bond)  and 
administering  all  necessary  oaths,  and  writing  proper 
affidavits    - $  .76 

For  issuing  any  summons  or  writ  not  particularly 
provided  for — ^as,  a  warrant  returnable  before  another 
justice ;  a  warrant  as  to  estray  or  drift  property ;  a  war- 
rant as  to  a  pauper  or  vagrant;  a  summons  for  witness 
to  give  deposition ;  an  order  requiring  bail  in  a  civil  case, 
or  the  like 25 

Where  a  witness  claims  for  his  attendance,  for  ad- 
ministering an  oath  to  him,  and  entering  and  certifying 
such  attendance 30 

(2)  FeeB  of  sheriffs  sergeant j  crier ^  coroner j  or  constable j 
— By  section  3487  of  the  Code,  as  amended  by  Acts  1922 : 

(1)  The  fees  of  sheriffs,  sergeants,  criers  and  con- 
stables shall  be  as  follows : 

(2)  For  serving  on  any  person  a  declaration  in 
ejectment  or  an  order,  notice,  summons,  or  other  process 
when  the  body  is  not  taken  and  making  return  thereof.  .$  .50 

(3)  For  summoning  a  witness  or  garnishee  on  an 
attachment    60 

(4)  For  serving  on  any  person  an  attachment  or 
other  process  under  which  the  body  is  taken  and  making 
return  thereof   1.00 

(6)  For  serving  a  warrant  under  chapter  260  [War- 
rants for  Small  Claims]    60 

(6)  For  receiving  a  person  in  jail 26 

(7)  For  discharging  a  person  from  jail 26 

(8)  For  carrying  a  prisoner,  other  than  a  prisoner 
arrested  for  felony  or  misdemeanor,  to  or  from  jail,  each 
mile  of  necessary  travel,  either  in  going  or  returning 06 

(9)  For  removing  a  person,  by  virtue  of  a  warrant 
issued  under  chapter  111  [as  to  the  Poor]  by  a  justice,  or 
one  of  the  overseers  of  the  poor  (to  be  charged  to  said 
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overseers) ,  for  each  mile  of  necessary  travel,  either  going 

or  returning  $  .50 

(10)  For  taking  any  bond 60 

(11)  When  a  petit  juror  is  sworn  in  court,  for  im- 
paneling and  summoning  such  jury  1.50 

(12)  For  serving  any  order  of  court,  not  otherwise 
provided  for    50 

(13)  When  a  jury  is  summoned  upon  a  writ  of  ad 
guod  damrrmmj  or  any  inquest  in  vacation,  for  summon- 
ing them   1.00 

(14)  And  for  attending  at  the  place  of  their  meet- 
ing   1.00 

(15)  And  if  the  jury  attend  there,  and  a  verdict  or 
inquisition  be  found  and  returned 2.00 

But  when  more  than  one  writ  of  ad  quod  dammum  is 
executed  by  the  same  jury  in  the  same  case  upon  the  same 
summons,  the  sheriff  shall  have  but  one  fee  for  summoning  the 
jury  and  attending  at  their  place  of  meeting  and  shall  be 
allowed  but  $1.00  additional  for  such  additional  inquisition 
found  and  returned. 

(16)  For  serving  a  writ  of  possession $1.50 

(17)  For  keeping  and  supporting  any  person  con- 
fined in  jail,  the  same  fees  as  provided  in  section  3510,  or 
acts  amendatory  thereof  [as  to  Jailer] . 

For  keeping  and  supporting  any  horse  or  mule  dis- 
trained or  levied  on,  for  each  day  when  stall  fed 80 

(19)  And  for  each  day  when  pastured   .25 

(20)  For  each  hog  or  head  of  cattle,  per  day 15 

(21)  For  each  sheep  or  goat,  per  day 10 

(22)  For  levying  an  execution  or  distress  warrant 

or  attachment   1.50 

Provided,  however,  that  in  cities  having  a  population 

of  more  than  25,000  inhabitants  by  the  last  preceding  U.  S. 

census  or  other  enumeration  authorized  by  law,  the  fee 

shall  not  exceed  the  sum  of  50  cents. 

The  circuit  court  of  any  county  or  the  corporation 

court  of  a  corporation  may,  at  any  time,  fix  or  alter  the 

rates  to  be  henceforth  paid  in  such  county  or  corporation 

for  keeping  and  supporting  any  person  in  jail  or  any 
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horse  or  live  stock,  but  the  rates  so  fixed  or  altered  shall 
never  exceed  those  hereinbefore  mentioned.  The  officer 
shall  be  paid  any  necessary  expense  incurred  by  him  in 
keeping  property  not  before  mentioned  or  in  removing 
any  property ;  and  when,  after  distraining  or  levying  on 
tangible  property  he  neither  sells  nor  receives  payment 
and  either  takes  no  forthcoming  bond,  or  takes  one  which 
is  not  forfeited,  he  shall,  if  in  default,  have  (in  addition 
to  the  sixty  cents  for  a  bond,  if  one  was  taken)  a  fee  of  $3.00 

Unless  this  is  more  than  one-half  of  what  his  commis- 
sion would  have  amounted  to  if  he  had  received  payment,  in 
which  case  he  shall  (whether  a  bond  was  taken  or  not) ,  have 
a  fee  of  at  least  $1.00,  and  so  much  more  as  is  necessary  to 
make  the  said  half. 

The  commission  to  be  included  in  a  forthcoming  bond, 
when  one  is  taken,  shall  be  ten  per  centum  on  the  first  $100 
of  the  money  for  which  the  distress  or  levy  is;  five  per  centum 
on  the  next  $100,  and  two  per  centum  of  the  residue  of  said 
money;  but  such  commission  shall  not  be  received  unless  the 
bond  is  forfeited  or  paid  (including  the  commission)  to  the 
plaintiffs,  and  of  whatever  interest  may  accrue  on  such  bond, 
or  the  execution  of  judgment  thereon,  the  officer  shall  be  en- 
titled to  his  proportionable  share  thereof,  on  account  of  his  fees 
included  in  said  bond.  An  officer  receiving  payment  under  an 
execution  or  other  process  in  money,  or  selling  goods,  shall 
receive  the  like  commission  of  ten  per  centumj  on  the  first 
$100  of  the  money  paid  of  proceeds  from  the  sale,  five  per 
centum  on  the  next  $400,  and  two  per  centum!  on  the  residue ; 
except  that  when  such  payment  or  sale  is  on  execution  on  a 
forthcoming  bond,  his  commission  shall  only  be  half  what  it 
would  be  if  the  execution  were  not  on  such  bond. 

In  cities  of  sixty  thousand  inhabitants  and  more,  how- 
ever, the  commission  to  be  included  in  a  forthcoming  bond, 
when  one  is  taken,  shall  be  ten  per  centum  on  the  first  $100 
of  the  money  for  which  the  distress  or  levy  is,  and  two  per 
centum  on  the  residue  of  said  money;  but  such  commission 
shall  not  be  received  unless  the  bond  is  forfeited  or  paid  (in- 
cluding the  commission)  to  the  plaintiffs,  and  of  whatever 
interest  may  accrue  on  such  bond,  or  the  execution  of  judg- 
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ment  thereon,  the  officer  shall  be  entitled  to  his  proportionable 
share  thereof,  on  account  of  his  fees  included  in  said 
bond.  An  officer  receiving  payment  in  money  or  selling  goods 
shall  receive  the  like  commission  of  ten  per  centum  on  the 
first  $100  of  the  money  paid  or  proceeding  from  the  sale,  and 
two  per  centum  on  the  residue,  except  that  when  such  payment 
or  sale  is  on  an  execution  on  a  forthcoming  bond,  his  conmiis- 
sion  shall  only  be  half  what  it  would  be  if  the  execution  were 
not  on  such  bond." 

And  by  section  3488,  as  amended  by  Acts  1920,  page  841 : 
^^ Whenever  on  any  decree  or  judgment  in  a  civil  case  any  fieri 
facias  issued  by  the  clerk  of  any  court  or  justice  of  the  peace 
is  placed  in  the  hands  of  any  officer  and  no  levy  is  made  or 
forthcoming  bond  is  taken  thereon,  and  a  return  is  made  by 
said  officer,  the  said  officer  so  making  a  return  thereon  shall 
be  allowed  a  fee  of  fifty  cents  for  making  said  return.  In 
any  case  where  such  officer  makes  a  levy  and  by  reason  of  a 
settlement  between  the  parties  to  the  claim  or  suit,  the  officer 
is  not  permitted  to  sell  under  such  levy,  he  shall  nevertheless 
be  entitled  to  recover  from  the  party,  for  whom  the  services 
were  performed,  one-half  the  conmiissions  for  such  levy.'' 

An  officer  is  not  required  to  execute  an  order,  notice,  sum- 
mons, or  other  civil  process  (except  an  execution)  sent  him 
from  another  county,  unless  the  fee  and  postage  is  sent  him 
(Code,  §  2827). 

Where  an  officer  after  due  effort,  fails  to  execute  process, 
etc.,  in  a  pending  case,  he  is  nevertheless  entitled  to  his  fee,  to 
be  taxed  in  the  costs;  but  if  not  in  a  pending  proceeding  in 
court,  the  party  securing  his  service  is  to  pay  his  fee,  upon 
affidavit  of  diligent  effort  to  execute  the  paper  (Code,  §  3489). 

(3)  To  whom  fees  chargeable;  how  collected, — By  sec- 
tion 3490,  the  fees  of  officers  are  chargeable  ^^o  the  party  at 
whose  instance  the  service  is  performed,"  except  the  fees  for 
entering  and  certifying  the  attendance  of  witnesses,  and  the 
proceedings  to  compel  payment  for  such  attendance,  shall  be 
charged  to  the  party  for  whom  the  witness  attended. 

A  fee  bill  of  an  officer  duly  made  out — ^i.  e.,  expressing 
the  particulars  for  which  the  fees  are  charged,  and  signed  by 
the  officer — ^may  (after  presentation  and  failure  to  pay)  be 
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delivered  to  the  sheriff,  sergeant,  treasurer,  or  constable,  who 
is  required  to  receive  and  to  endeavor  to  collect  the  same,  and 
for  this  purpose  he  may  distrain  therefor  (and  the  sheriff, 
also,  for  his  fee  bills) ,  such  property  as  an  execution  may  be 
levied  on,  and  garnishment  proceedings  may  be  had  as  in  the 
case  of  taxes.  For  collection,  the  officer  receives  10  per  cent, 
commission.  Fee  bills  may  be  collected  by  distress,  warrant, 
or  suit,  within  5  years.     (See  Code,  §§  3495-3500.) 

(4)  Allowance  to  witneases;  how  certified  and  paid. — 
By  section  3529  of  the  Code :  ^^A  person  attending  as  a  isritness 
under  a  summons  shall  have  fifty  cents  for  each  day's  attend- 
ance and  4  cents  per  mile  for  each  mile  beyond  ten  miles 
necessarily  traveled  to  the  place  of  attendance  and  the  same 
for  returning,  besides  the  tolls  at  the  bridges  and  ferries  which 
he  crosses,  or  turnpike  gates  he  may  pass." 

The  allowance  to  a  witness  is  to  be  paid  by  the  "party  for 
whom  he  ,was  summoned,"  upon  a  like  certificate  as  in  a 
criminal  case — see  section  1,  (5),  above. 

The  justice  may  restrict  taxation  of  costs  for  witnesses  to 
so  many  as  may  be  deemed  just;  and  he  may  determine  any 
dispute  (before  or  after  issuing  the  certificate)  between  a  wit- 
ness and  a  party,  as  to  the  justice  or  amount  of  the  claim 
(Code,  §§  3529-30,  3532) . 

§  3.    Various  forms  under  ^osU  before  a  Justioe.^ — 

No.  1.    Justice's  Verified  Account  against  the  Commonwealth. 
(Code,  S8  3504,  3507,  (as  amended  by  Acts  1920,  p.  804),  4961.) 

Commonwealth  of  Virginia, 

In  account  with  J.  T.,  a  Justice  for county,  Dr. 

Jan. — 192 — To  issuing  warrant  for  arrest  of  C.  D.,  for  mis- 
demeanor    $1.00 

Feb. — "        To  issuing  warrant  for  arrest  of  C.  R.,  for  felony  1.00 

"         "       To  trying  a  case  of  misdemeanor  against  M.  R.  . .  2.00 

"         "        To  examining  charge  of  felony  against  D.  R 2.00 

[Continue  thus  as  to  other  costs]  

Total I 

I  do  solemnly  swear  (or  aUirm)  that  the  above  or  {foregoing  or 
within)  account  is  correct:  so  help  me  Gk>d. 

Sworn  to  before  me,  C.  C,  clerk  of  the  circuit  court  for  

county,  this day  of ,  192 — . 

C.   C.    Clerk. 
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No.  2.     Constabub's,  SHmvT's,  ob  Seboeant's  Verified  Account 

AflAINBT  THE  COMMOITWEALTH 

{Idem.) 
Commonwealth  of  Virginia. 

In  account  with  R.  R.,  constable  (or  iheriff  or  iergeant) 

for  county  (or  corporation).  Dr. 

Oct.  26,  192 — ^To  arresting  C.  D.,  for  misdemeanor   $1.00 

*'    —    "To  summoning  A.  B.,  B.  C,  and  C.  E.,  against 

€.  D.,  charged  with  misdemeanor  1.60 

Nov.  —    "    To  employing  O.  P.  2  days  to  assist  in  auTsting 

C.  R.  for  felony  2.00 

To  arresting  C.  R.,  for  felony  1.50 

To  summoning  A.  B.,  B.  C,  and  D.  B.  against  C.  R., 

charged  with  felony   1.20 

To  amount  paid  for  1  day's  board  of  C.  R.,  while 
under  arrest  and  pending  examination  for  felony 

against  him 

"    —    "    To  employing,  on  order  of  Justice,  O.  R.  to  guard 

0.  R.  1  day 1.00 

"    —    "    To  carrying  C.  R.  20  miles  to  Jail,  1.60 

"    —    "    To  mileage  of  guard  O.  R.,  In  carrying  C.  R.  20 

Miles  to  Jail   3,20 


«<        «« 


Total   I 

I  do  solemnly  swear  (or  affirm)  that  the  aboTe  (or  foreging  or 
toithin)   account;  Is  correct:    so  help  me  Qod. 

R.  S.,  Constable   (or  theriff  or  iergeant). 
O.  P. 
O.  K. 

Sworn  to  by  R.  S.,  O.  P.,  and  O.  R.,  before  me,  J.  T.,  a  Justice  for 
county,  this day  of ,  192 — . 

The  circuit  Judge  may  certify  the  allowance  of  the  account  as 
follows: 

County  (or  corporation)  of  ,  to-wlt: 

I  certify  that  I  haye  actually  examined  the  papers  on  which  the 
within  acocount  Is  founded,  and  am  satisfied  that  the  warrant  was 
Issued  and  that  the  trial  (or  examination)  was  had  (or  made),  and  the 
said  account  Is  correct,  and  one-half  of  the  fees  charged  Is  payable  out 

of  the  State  treasury.   OlTen  under  my  hand,  this day  of , 

192—. 

C.  J.,  Circuit  Judge  for County. 


In  case  a  guard  Is  ordered  and  employed,  have  the  Justice  to  en- 
dorse on  the  account  this  certificate:  "I,  J.  T.,  a  Justice  for  — — * 
county,  do  hereby  certify  that  on  day  of  ,   192 — ,  J 
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ordered  a  guard  for  €.  R.»  then  in  cnstody  for  a  felony,  and  that  the 
same  could  not  be  safely  dispensed  with.  Oiyen  under  my  hand, 
this day  of ,  1»2— .  J.  T.,  J.  P. 


No.   3.     CEBTiriCATE  OF  ALLOWANCE  TO  A  WrtNESS. 

(Ck>de,  SS  3612,  4967.) 
county,  to-wit: 


I,  J.  T.,  a  justice  of  said  county,  do  hereby  certify  that  A.  B.,  on 
day  of  ,  192 — ,  attended  before  me,  at ,  in  said 


county,  under  summons  as  a  witness  for  the  Commonwealth  (or  /or 
C.  D.),  in  a  prosecution  against  C.  D.,  charged  with  a  misdemeanor 
(or  felony) ;  for  which  he  is  entitled  to  the  sum  of  fifty  cents  for  one 

day's  attendance,  the  sum  of cents  for  trayeling miles 

oyer  ten  in  going  to  and  returning  from  ,  the  sum  of  

cents  for  ferriage,  and  the  sum  of cents  for  tolls,  ^mounting 

in  the  aggregate  to  dollars  and  cents,  payable  by  the  Com- 
monwealth of  Virginia,  out  of  the  public  treasury  (or  payable  by  the 
9aid  O.  v.). 

OiTen  under. -my  hand,  this  day  of  ,  192 — . 

The  justice  will  take  care  to  state  the  amount  in  ioritinff,  and 
not  1>y  flguret. 


No.  4.    JusncB's  Monthly  Report  of  Fines  and  Costs. 

(Code,  IS  2660,  4963,  4966.) 

To  the  Clerk  of  Circuit  Court  of county: 

Report  of  criminal  cases  disposed  of  by  J.  T.,  a  justice  for 

county,  for  the  period  commencing  on day  of ,  192 — ,  the 

date  of  my  last  report,  and  ending  on day  of ,  192 — : 

(3omxnonwealth  | 

against  >  Felony 

John  Smith,        | 

Committed  (or  hailed  or  discharged)  day  of ,  192 — . 

Costs  of  C!ommon wealth,  | ,  as  follows: 

X.  T.,  constable,  for  arresting  defendant  $1.50 

X.  T.,  constable,  for  summoning  A.  B.  and  B.  C,  witnesses  for 

the  Commonwealth   .80 

A.  B.  and  B.  C,  witnesses  for  the  Commonwealth, days 

(and  mileage  and  ferriage,  if  any)    

J.  T.,  J.  P.,  for  issuing  warrant  of  arrest  and  examining  the 

charge  of  felony   3.00 


Commonwealth    ) 

against  >      Misdemeanor 

Henry  Hunter,     ) 

Ck>nyicted day  of ,  192 — ;  imprisonment days; 

fine  I ;  amount  paid  | 
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'        1 

Costs  of  Commonwealtli,  | ,  as  follows: 

X.  T.,  constable,  for  arresting  defendant   (1.00 

X  T.,  constable,  for  summoning  A.  B.,  witness  for  the  Com- 
mon weaitn   JSO 

A.  B.,  witness  for  the  Commonwealth, days 

J.  T.,  J.  P.,  for  issuing  warrant  of  arrest  and  trying  the  case  . .  8.00 

Commonwealth    \ 

against  (     Misdemeanor 

Peter   Fowler,      ^ 

Acquitted day  of ,  192 — 

Costs  of  Commonwealth,  $ ,  as  follows: 

X.  Y.,  constable,  for  arresting  defendant $1.00 

X.  T.,  constable,  for  summoning  A.  B.,  witness  for  the  Common- 
wealth   .50 

A.  B.,  witness  for  the  Conunonwealth, days  •  • 

J.  T.,  J.  P.  for  issuing  warrant  of  arrest  and  trying  the  case 8.00 

[If  Judgment  against  prosecutor  for  costs,  so  state.] 

Certified  under  my  hand,  this day  of »  192 — . 

J.  T.,  J.  P. 
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See  Justice*  of  the  Peace 

I    1.    Kinds  of  JustlCbs 

I.    Matob  of  Town  as  Justice  of  the  Peace 
I    2.    Jurisdiction  oi  mayor 

II.      JUSnCESi   OF    THE    PbaCE    IN    CFTIBS 

S    3.    Jurisdiction 

III.    CrviL  AND  Police  Justice 
S    4.    Election,  qualifications,  oath,  bond,  compensation,  disability, 

etc 
§    5.    Criminal  Jurisdiction 
S    6.    Ciyil  Jurisdiction 
§    7.    Issue  of  warrants 
S    8.    Costs  in  ciyil  cases  to  be  prepaid 
S     9.    Procedure  in  civil  cases 

S  10.    Appeals  and  removals,  in  criminal  or  civil  cases 
S  11.    Dismissal  of  claims 
§  12.    Rules  of  practice 
S  13.    Courtroom,  books,  stationery,  bailiff 
S  14.    Provisions  in  charters  repealed 

IV.    Police  justioe 
§  16.    Appointment  and  Jurisdiction 
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S  16.    Salary;  substitate  in  case  of  disability,  etc 

V.  Civil  justice 

S  17.    E3ection;   salary;  Jurisdiction 

VI.  Costs  before  a  Justice 

I  18.    Costs  before  a  Justice — See  Justice  of  the  Peace,  Diy.  X. 

§  1.  Kinds  of  justioes. — In  cities  of  different  sizes,  there 
are  four  sorts  of  justices,  viz.,  justices  of  the  peace  in  all  cities; 
civil  and  police  justices  in  cities  from  10,000  to  45,000  inhabi- 
tants; and  a  police  justice  and  a  civil  justice  in  cities  of  over 
45,000  inhabitants.  In  incorporated  towns  having  less  than 
5,000  population,  there  are  the  justices  of  the  peace  of  the 
magisterial  district  embracing  the  town  (see  title  Justice  of  the 
Peace)  ^  and  also  the  mayor,  who  is  a  justice  of  the  peace  by 
virtue  of  his  office,  exercising  all  the  authority  and  powers  of 
a  justice. 

I.    Mayor  op  Town  as  Justice  op  the  Peace 

§>  2.  Jurisdictioii  of  mayor. — By  section  3011  of  the 
Code:  ^^The  mayors  of  towns  shall  be  clothed  with  all  the 
powers  and  authority  of  a  justice  in  civil  and  criminal  mat- 
ters within  the  county  where  such  town  is  situated,  and  shall 
also  have  power  to  try  all  prosecutions,  cases  and  controversies 
which  may  arise  under  the  by-laws  and  ordinances  of  the 
town,  and  to  inflict  such  punishment  as  are  provided  by  law, 
with  the  right  of  appeal  to  the  circuit  court  in  all  cases,  except 
that  no  appeal  shall  be  granted  from  the  decision  of  the 
mayor  imposing  a  fine  for  violation  of  any  of  the  ordinances  or 
by-laws  of  said  town  for  offenses  not  made  criminal  by  the 
commoA  law  or  statutes  of  Virginia  until  after  bond  with  se- 
curity approved  by  said  mayor  shall  be  given  by  the  person  so 
fined,  or  some  one  for  him  with  condition  to  pay  all  such 
fines,  costs  a^d  damages  as  may  be  awarded  by  the  said  court 
on  appeal.  The  penalty  of  said  bond  shall  be  double  the 
amount  of  the  judgment  appealed  from.  In  the  event  that 
said  decision  of  said  mayor  should  be  affirmed  by  the  court,  in 
whole  or  in  part,  the  judgment  shall  be  entered  against  the 
principal  and  surety  for  the  amount  so  rendered,  with  costs 
of  the  first  trial  and  also  costs  of  the  appeal,  and  execution 
shall  issue  thereon  in  the  name  of  the  said  town  against  both 
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principal  and  surety.  The  president  of  the  council,  in  any 
case  for  violating  the  ordinances  or  by-laws  of  said  town, 
where  the  mayor  is  absent  or  for  any  reason  cannot  sit,  shall 
have  all  the  powers  hereinbefore  conferred  by  this  section  upon 
the  mayor." 

In  criminal  matters,  the  mayor  has  jurisdiction  for  one 
mile  beyond  the  corporate  limits  (Code,  §  3006). 

II.    Justices  of  the  Peace  in  Cities 

§  3.  Jmisdictioii. — In  every  city,  whose  charter  does  not 
provide  for  the  election  of  justices  of  the  peace,  one  justice  of 
the  peace  is  elected  in  each  ward  (more,  if  the  court  thinks 
proper),  for  four  years.  They  are  conservators  of  the  peace 
within  the  city  and  for  one  mile  beyond ;  and  within  this  limit 
they  possess  the  jurisdiction  and  powers  of  justices  of  the 
peace  in  the  counties  except  their  jurisdiction  is  limited  by  that 
given  to  police  justices  and  to  civil  and  police  justices.  (Code, 
§§  3092,  129.) 

It  should  also  be  observed  that  the  acceptance  or  holding 
by  a  justice  of  the  office  of  clerk  of  a  court,  sheriff,  sergeant, 
coroner,  or  constable,  or  deputy  of  either,  vacates  the  office 
of  justice  (Code,  §  3093). 

III.    Civil  and  Police  Justice 

§  4.  Election,  qualifiGatioiia,  oath,  bond,  conqiensation, 
disability,  etc — In  each  city  from  10,000  to  45,000  inhabitants 
there  are  elected  ^^a  special  justice  of  the  peace  to  be  known  as 
the  civil  and  police  justice,''  for  four  years.  He  must  have 
practiced  law  in  this  State  for  five  years,  and  must  reside 
in  the  city,  and  not  hold  any  other  office  of  public  trust.  He 
must  also  take  the  official  oath  and  give  bond.  His  salary  is 
paid  monthly  by  the  city.  His  court  shall  be  open  every  day 
except  Sundays,  and  legal  holidays,  except  a  month's  vacation. 
In  case  of  disability,  etc.,  a  substitute  (preferably  a  lawyer)  is 
appointed.  (Code,  §§  3097-3101,  and  Acts  1922,  amending 
§3101.) 

§  5.  Criminal  jurisdiction. — He  is  a  conservator  of  the 
peace  within  the  city  and  for  one  mile  beyond.  Within  such 
limits,  he  has  exclusive  original  jurisdiction  for  the  trial  of 
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all  offenses  again^  the  city  ordinances,  and  of  all  misde- 
meanors against  the  State  law,  except  revenue  and  election 
laws,  and  liquor  cases,  offenses  against  public  policy  (chap. 
185),  and  the  transportation,  etc.,  of  freight  on  Sunday  by 
railroads  (§§  4572-4),  or  where  it  is  otherwise  expressly  pro- 
vided. He  has  concurrent  jurisdiction  with  the  corporation 
court  in  revenue  and  election  laws  cases,  except  liquor  cases 
(chap.  184),  and  of  all  offenses  against  public  policy  (chap. 
185),  and  the  transportation,  etc.,  of  freight  on  Sunday  by 
railroads  (§§  4572-4) .  He  has  no  jurisdiction,  original  or  con- 
current in  liquor  cases,  unless  conferred  by  that  chapter  (184). 
(Code,  §  3102,  as  amended  by  Acts  1922.) 

In  misdemeanor  cases  the  defendant  may  be  sent  to  the 
city  farm  (see  Acts  1922,  p. — ),  or  the  chain  gaiig  (see  Cities 
and  TownSj  §  49). 

§  8.  Civil  jorisdictioii. — He  has  exclusive  jurisdiction  in 
all  civil  matters  cognizable  by  justices  of  the  peace  for  the 
counties  (see  Justice  of  the  Peace)  ^  '^and  shall  in  addition 
thereto  have  concurrent  jurisdiction  with  the  circuit  and  city 
courts  of  general  jurisdiction  of  any  claim  to  damages  for 
any  injury  done  to  the  person,  which  would  be  recoverable 
by  action  at  law,  if  such  claims  do  not  exceed  three  hundred 
dollars.  No  other  justice  of  the  peace  in  such  city  shall  here- 
after exercise  such  jurisdiction  as  is  herein  conferred  on  said 
civil  and  police  justice,  except  as  provided  in  this  chapter. 

^^The  said  civil  and  police  justice  shall  also  have  jurisdic- 
tion to  try  and  decide  attachment  cases  where  the  amount  of 
the  plaintiff's  claim  does  not  exceed  the  general  jurisdiction 
of  said  civil  and  police  justice,  and  the  proceedincrs  on  any 
such  attachment  shall  conform  to  the  provisions  of  chapter  269 
of  the  Code  of  1919 ;  save  when  an  attachment  other  than  under 
section  6416  is  returned  executed,  and  the  defendant  has  not 
been  served  with  a  copy  thereof,  the  said  civil  and  police 
justice,  upon  affidavit  in  conformity  with  section  6269  of  the 
Code  of  1919,  shall  forthwith  cause  to  be  posted  at  the  front 
door  of  his  court  room  a  copy  of  the  said  attachment,  and  shall 
file  a  certificate  of  the  fact  with  the  papers  in  the  case,  and  in 
addition  to  the  said  posting,  the  plaintiff,  in  the  said  attach- 
ment, or  his  attorney,  shall  give  to  the  clerk  of  the  said  civil 
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and  police  justice  the  last  known  address  or  abode  of  the  said 
defendant,  verified  by  affidavit,  and  the  said  clerk  shall  forth- 
with mail  a  copy  of  the  said  attachment  to  the  said  defendant, 
at  his,  or  her,  last  known  address,  or  place  of  abode ;  or,  if  said 
defendant  be  a  corporation,  at  its  last  known  address,  and  the 
mailing  of  the  said  copy  as  aforesaid  shall  be  certified  by  the 
said  clerk  in  writing,  and  such  certificate  shall  be  filed  with 
the  papers  in  the  case,  and  after  the  said  copy  of  the  attach- 
ment has  been  so  posted  and  mailed,  as  aforesaid,  for  15  days, 
the  said  civil  and  police  justice  may  proceed  to  try  and  decide 
the  said  attachment" — see  ^'Attdchments^^^  div.  (I),  under 
Justice  of  the  Peace.  (Code,  §  3102,  as  amended  by  Acts 
1922.) 

§  7.  Issue  of  warrants. — ^The  warrant,  civil  or  criminal, 
is  issued  by  a  justice  of  the  peace  of  the  city  and  is  returnable 
before  the  civil  and  police  justice  for  trial  (Code,  §  3103). 

§  8.  Costs  in  civil  cases  to  be  prefiaid;  the  hearing. — 
The  costs  must  be  paid  to  the  trial  justice  at  or  before  the 
hearing.  It  is  estimated  as  50  cents  for  each  $100  of  vftlue, 
or  fraction  thereof,  claimed  in  the  warrant,  which  is  taxed  as 
part  of  the  cost.  The  trail  fees  are  to  be  paid  monthly  into  the 
city  treasury.     (Code,  §  8104.) 

§  9.  Procedure  in  civil  casesw— They  are  the  same  as  in 
case  of  "Warrants  for  Small  Claims" — see  under  Justice  of  the 
Peace^  div.  I;  "except  that  warrants  for  small  claims  may 
also  be  made  returnable  before  such  civil  and  police  justice,  if 
the  defendant,  or  one  of  them,  if  there  be  more  than  one  de- 
fendant, is  regularly  employed  or  has  his  regular  place  of  busi- 
ness in  such  city  or  if  the  cause  of  action  arose  therein";  and 
except  also  either  party  may  require  a  statement  of  the  par- 
ticulars of  the  claim  or  the  grounds  of  defense,  as  in  section 
6091  of  the  Code,  and  a  guardian  ad  litem  (for  the  litigation) 
for  a  person  under  21  years  or  an  insane  defendant  may  be  ap- 
pointed, and  the  trial  proceed.  He  issues  an  execution  imme- 
diately, if  no  new  trial  be  granted,  nor  appeal  or  stay  or 
execution  allowed,  which  he  may  renew  either  before  or  after 
one  year  from  the  date  of  the  judgment.     (Code,  §  3106.) 

§  10.  Appeals  and  renewals,  in  criminal  or  civil  cases. — 
The  appeal,  in  misdemeanor  cases,  is  to  the  corporation  court 
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as  in  case  of  "Warrants  for  Small  Claims" — see  Justice  of  the 
Peace^  div.  I.  In  civil  cases  no  removal  to  any  other  court  is 
allowed,  but  an  appeal  to  court  is  allowed  in  cases  over  $20, 
exclusive  interest,  upon  proper  bond  being  given,  and  the 
bond  is  also  to  pay  the  judgment  of  the  justice  as  under  sec- 
tion 6028,  if  the  appeal  is  not  perfected;  and  upon  payment 
of  the  writ  tax,  the  clerk  dockets  the  case,  which  is  then  tried 
and  judgment  rendered  as  in  section  6038,  in  case  of  "Warrants 
for  Small  Claims."  But  if  the  writ  tax  is  not  paid  within  30 
days  from  the  date  of  the  judgment,  the  appeal  is  dismissed 
and  the  papers  returned  to  the  justice.     (Code,  §  3106.) 

§  11.  Dismissal  of  daiins. — In  civil  cases,  if  the  case 
has  been  pending  before  the  justice  60  days,  he  notifies  the 
parties  the  same  will  be  dismissed  in  10  days  unless  good 
cause  be  shown  to  the  contrary.  The  plaintiff,  at  or  before 
the  hearing,  must  pay  the  justice  for  filing  and  indexing  the 
papers  25  cents,  which  is  taxed  as  part  of  the  costs,  and  paid 
into  the  city  treasurer.  (Code,  §  3107,  as  amended  by  Acts 
1920,  p.  660.) 

§>  12.  Rnks  of  practice. — The  civil  and  police  justice  has 
^^wer  to  make  and  enforce  such  reasonable  rules  of  practice 
as  are  not  in  conflict  with  law."     (Code,  §  3108.) 

§  13.  Courtroom,  books,  stationery,  bailiff. — See  Code, 
§§  3109-10. 

§  14.  Provisions  in  charters  repealed. — By  section  3111 
of  the  Code :  "All  charter  provisions  in  conflict  with  this  chap- 
ter fl24,  as  to  "Civil  and  Police  Justices  and  Civil  Justices"] 
are  repealed." 

IV.    Police  Justice 

§  15.  ^>pointment  and  jurisdiction. — In  a  city  of  over 
45,000  inhabitants,  if  the  charter  has  not  provided  for  him, 
the  council  appoints  a  police  justice  for  four  years.  His 
jurisdiction  is  criminal,  the  same  as  that  of  the  civil  and  police 
justice — see  div.  III.,  section  2,  above,  except  he  would  seem  to 
have  exclusive  jurisdiction  of  misdemeanors  against  the  elec- 
tion laws,  and  also  of  liquor  cases  but  for  the  fact  the  liquor 
law  deals  fully  with  the  jurisdiction  of  courts  and  justices 
in  cases  arising  thereunder.     (Code,  §  3094.) 

%  18.  Sabtty;  sobstitate  in  case  of  disability,  etc — See 
Code,  §§  8096-6. 
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V.    Civtt  Justice 

§  17,  Ekctioii;  salary;  jurisdictioii. — In  cities  of  45,000 
or  more  inhabitants,  the  General  Assembly  elects  for  six  years 
a  special  justice  of  the  peace  known  as  ^^civil  justice"*  his  quali- 
fications and  residence  being  the  same  as  in  the  case  of  a  civil 
and  police  justice,  and  his  salary  not  less  than  $3,000  payable 
by  the  city.  His  jurisdiction  is  the  same  as  that  of  a  civil  and 
police  justice,  except  he  has  no  jurisdiction  of  criminal  cases 
or  of  violations  of  town  ordinances.  In  fact  all  the  provisions 
of  the  chapter  as  to  a  civil  and  police  justice  applicable  to 
the  civil  justice,  except  as  herein  otherwise  provided.  (Code, 
§§3112-16.) 

For  proceedings  upon  interrogatories  before  a  civil  jus- 
tice, contempt  cases,  clerk,  costs,  and  how  process  directed  and 
executed,  see  Code,  §§  3116-20;  Acts  1920,  p.  269,  amending 
§  3118. 

VI.    Costs  Before  a  Justice 

§  18.  CoaU  before  a  justioe.— See  Justice  of  the  Peace^ 
div.  X. 
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See  Minors^  etc,^  section  30;  Probation  O-fftcera;  State  and 

Other  Boards  of  Public  Welfare 

I.    In  GmES  Over  25,000. 

I    1.  Establisbment 

§    2.  Uaiary 

§    3.  When  and  where  courts  held;  substitute  judge 

§    4.  How  Judge  removed 

§    5.  Judge,  conservator  of  peace;  his  Jurisdiction 

§    6.  Contempt  of  court 

S    7.  Court-room,  office,  etc;  records  under  judge's  control 

§  8.  Commonwealth's  attorney  to  aid  court;  sheriff,  police  of- 
ficer, or  others  desisn^ted.  to  serve  papers. 

S    9.  Trayeling  expenses  of  officers,  witnesses,  and  others 

S  10.  Co-operation  of  societies,  organizations  and  institutions, 
public   or  private,  sought 

I  11.  Bonds  valid  though  principal  a  minor 
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§  12.    Appeals;  new  trial 

(  13.    Clerk  to  take  affldaylt,  administer  oaths,  and  Issue  all  neces- 
sary orders  or  writs 

II.    Iir  Counties,  and  Cities  Undeb  25,000 

t  14.    Establishment;    Joint   courts  embracing  larger  cities  over 

26,000 
(  15.    Fees  or  salary  of  judge 

t  16.    When  and  where  icottrts  held;  substitute  judge 
§  17.    Judge,  oonseryator  of  peace;  his  jurisdiction 
(  18.    Contempt  of  court 

I  19.    Office,  etc.;   records  under  control  of  justice 
(  20.    Commonwealth's  attorney  and  clerk  to  aid  court;  sheriif, 

constable,  police  ofBcer,  or  other  designated  person,  to  serve 

papers 
i  21.    Trayellng  expenses  of  officers,  witnesses,  and  others 
(  22.    Appeals;   rehearing 

I.    In  Cities  Over  25,000 

§  1.  EstnhKshmfnt. — ^The  council  or  other  governing 
body  of  a  city  of  25,000  or  more  elects  a  licensed  attorney  a 
special  justice  of  the  peace,  to  be  judge  of  such  court,  and  to 
hold  office  for  6  years;  but  in  cities  of  25,000  to  100,000,  the 
civil  or  police  justice  may  be  designated  to  act  as  such  judge. 
(Code,  §  1945,  as  amended  by  Acts  1922.)  The  terms  of 
office  of  all  new  judges  commence  January  1st  after  their 
election,  or  on  the  1st  of  such  month  as  the  council  or  other 
governing  body  may  designate  (Code,  §  1958,  as  amended  by 
Acts  1922.)  He  must  take  the  oath  of  office  prescribed  by 
law.     (Code,  §  1946,  as  amended  by  Acts  1922.) 

§  2.  Salary. — ^The  council  or  other  governing  body  fixes 
the  salary,  which  is  in  lieu  of  fees,  which  are  paid  into  the 
city  treasury  on  or  before  the  10th  of  each  month.  (Code,  §§ 
1946-7,  as  amended  by  Acts  1922.) 

§  3.  When  and  where  ooarts  heU;  aubstitnte  judge. — 
The  judge  holds  court,  as  may  be  provided  by  city  ordinance 
or  at  such  times  and  places  in  his  territorial  jurisdiction  as  he 
may  designate,  with  a  vacation  of  at  least  30  days  each  year. 

Upon  the  judge's  recommendation,  the  corporation  or 
hustings  court  judge,  appoints  a  discreet  and  competent  per- 
son as  a  substitute  justice,  and  may  at  any  time  revoke  such 
appointment,  and  make  a  new  appointment,  in  such  case,  or  in 
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case  of  his  resignation,  death,  absence  or  disability.  In  case 
of  disability  of  the  judge  from  sickness,  absence  or  otherwise, 
or  the  impropriety  of  his  acting,  the  substitute  justice  acts  in 
his  stead;  and  in  case  of  the  judge's  resignation,  death,  re- 
moval, or  permanent  disability,  the  substitute  justice  acts  until 
his  successor  is  elected  and  qualified.  The  substitute  justice's 
salary  is  as  the  city  may  determine.  (Code,  §  1948,  as  amended 
by  Acts  1922. 

§  4b  How  judge  removed. — He  may  be  removed  by  the 
corporation  court  like  other  officers,  under  section  2705  of  the 
Ckxle.     (Code,  §  1949,  as  amended  by  Acts  1922.) 

§  5.  Judge,  conservator  <tf  peace;  his  juriadictioii. — He 
is  a  conservator  of  the  peace  within  the  ci^y  and  for  one  mile 
beyond;  and  has,  within  the  city,  original,  exclusive  jurisdic- 
tion, and  for  one  mile  beyond,  concurrent  jurisdiction,  with 
the  justices  and  the  circuit  courts  of  the  counties,  over  all 
cases,  matters,  and  proceedings  involving:  [The  jurisdiction 
is  conferred  in  identical  language  with  the  jurisdiction  of 
courts  in  counties  and  cities  imder  25,000 — supply  here  section 
17,  below,  from  (1)  to  end  of  that  section.]  (Code,  §  1950,  as 
amended  by  Acts  1922.) 

§  6.  CoQteiiq>t  of  court. — Same  as  in  section  18,  below. 
(Code,  §  1950a,  added  by  Acts  1922.) 

§  7.  Court-roonit  office^  etc;  records  under  judge's  con- 
troL — ^The  city  must  provide  a  suitable  court-room  and  offices 
for  said  court,  all  necessary  furniture,  filing  cabinets,  dockets, 
books,  stationeiy,  etc. 

Upon  consultation  with  the  State  Commissioner  of  Public 
Welfare,  the  judge  determines  the  form  and  character  of  his 
records;  determine  and  publish  the  rules  regulating  the  pro- 
ceedings in  all  cases  not  otherwise  provided  for  by  law,  and  for 
the  conduct  of  all  probation  and  other  officers  of  the  court; 
and  such  rules  shall  be  enforced  and  construed  liberally.  The 
records  are  under  the  control  of  the  judge,  and  are  not  to  be 
removed  or  examined  without  his  consent,  except  by  persons 
authorized  by  law  to  make  such  examinations. 

The  judge,  after  consultation  with  the  said  commissioner, 
may  also  devise,  promulgate  and  cause  to  be  printed  for  the 
use  of  the  public  and  the  court,  forms  necessary  and  conven- 
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lent  for  use  under  this  chapter.  (Code,  §  1951,  as  amended  by 
Acts  1922.) 

§  8.  Commonwealth's  attomoy  or  derk  to  aid  comi; 
•herUF,  constable,  police  officer,  or  designated  person,  to  serve 
papers^  The  court  may  call  upon  the  Commonwealth's 
attorney  or  clerk  to  assist  in  any  proceeding  and  the  latter 
also  represents  the  State  in  all  cases  appealed.  The  sheriff 
and  police  officers  must  serve  all  papers  directed  to  them,  but 
any  paper  or  process  issued  by  the  court  may  be  served  by 
any  person  designated  for  the  purpose.  (Code,  §  1951a,  added 
by  Acts  1922.) 

§  9.  Traveling  expenses  ol  officers,  witnesses,  and 
others. — ^These  are  paid  by  the  State  Auditor  out  of  the 
criminal  accounts  fund,  upon  an  account  approved  by  the 
judge.     (Code,  §  1951b,  added  by  Acts  1922.) 

§  10.  Co-operation  of  societies,  organizations  and  insti- 
tutions, pablic  or  private,  soaghL — ^They,  are  also  required  to 
give  information  to  the  court  as  to  any  children  in  their 
custody.     (Code,  §  1951c,  added  by  Acts  1922.) 

§  11.  B<Mids  valid  though  principal  a  minor;  procedure 
in  case  ol  forfeiture. — See  Code,  §  195 Id,  added  by  Acts  1920. 

§  12.  Appeals;  new  triaL — ^An  appeal  may  be  taken  in 
the  manner  prescribed  by  section  1920  of  the  Code  of  Virginia 
as  amended  by  acts  1922  (see  Minors^  etc.^  section  30,  (15) ).  If 
the  party  be  over  18,  the  appeal  may  be  taken  by  him  to  the 
corporation  court,  within  10  days.  But  in  either  case  the  ap- 
peal may  be  withdrawn  any  time  before  the  appeal  papers  are 
actually  filed.  Also  a  new  trial  may  be  granted  in  any  case 
within  30  days,  upon  good  cause  shown,  after  due  notice  to 
interested  partiea  The  appellate  court  certifies  its  decision  to 
the  trial  court,  and  if  the  child  or  adult  person  is  not  dis- 
charged, he  may  be  remanded  to  the  trial  court.  (Code,  {S 
1951e,  added  by  Acte  1922.) 

§  13.  Gerk  to  take  affidavits,  administer  oaths,  and  issue 
all  necessary  orders  or  writs. — See  Code,  §  195 If,  added  by 
Acts  1922.) 

n.    In  Counties,  and  CrriES  Under  25,000 

§  14b    Establishment;    joint    courts    emhradng    larger 

citiesd— "The  circuit  court  of  every  city  of  less  than  25,000 
inhabitants  or  the  corporation  court  thereof  if  there  be  no 
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circuit  court  and  the  circuit  court  of  every  county  of  this  State 
shall  appoint  a  special  justice  of  the  peace,  preferably  a  person 
trained  in  the  law,  to  be  known  as  the  judge  of  the  juvenile 
and  domestic  relations  court  for  such  city  or  county,  who 
shall  hold  office  for  a  term  of  six  years  and  until  his  successor 
has  been  appointed  and  has  qualified,  unless  sooner  removed 
as  provided  by  section  2705  of  the  Code  of  Virginia  of  1919 
(see  ^'Ouster  law^^) ;  provided,  that  said  circuit  court  may 
designate  or  appoint  the  same  person  to  act  as  such  special 
justice  for  a  city  and  one  or  more  counties,  or  for  two  or 
more  counties,  within  his  judicial  circuit.  Cities  having  no 
corporation  court  or  separate  circuit  court  shall,  for  the  pur- 
poses of  this  act,  be  deemed  in  all!  respects  to  be  parts  of  the 
counties  in  which  they  are  situated.  Police  and  civil  justices 
shall  be  eligible  to  appointment  under  the  provisions  of  this 
act."  (Acts  1922,  p. — ,  §  1.)  He  must  take  oath  of  office  pre- 
scribed by  law.  (Id.,  §  2.)  The  judge's  term  of  office  com- 
mences on  January  1st  after  his  appointment  or  on  the  date 
specified  by  the  court  appointing  him.     (Id.,  §  11.) 

'^In  the  event  that  the  council  or  other  governing  body  of 
any  city  of  25,000  inhabitants  or  more,  or  the  board  of  super- 
visors of  an  adjoining  county  shall,  by  ordinance,  resolution, 
or  by-law,  signify  their  desire  to  imite  in  the  establishment  of 
a  juvenile  and  domestic  relations  court  with  jurisdiction  over 
said  city  and  said  county  or  any  district  or  districts  thereof, 
the  circuit  court  of  such  county  shall  thereupon  appoint  a 
special  justice  of  said  county  or  specified  district  or  districts 
thereof,  a  person  nominated  by  the  council  or  other  govern- 
ing body  of  said  city,  who  shall  thereupon  exercise  jurisdiction 
under  the  provisions  of  this  act  within  the  boundaries  of  said 
city  and  said  county  or  the  specified  district  or  districts 
thereof. 

^'In  the  event  that  any  city  and  county  or  counties,  or  part 
thereof,  or  any  two  or  more  counties  shall  unite  in  the  estab- 
lishment of  a  juvenile  and  domestic  relations  court,  as  pro- 
vided by  law,  the  expense  of  operation  and  maintenance  of 
such  court  and  of  caring  for  the  wards  of  such  court  shall  be 
jointly  borne  in  proportion  to  their  respective  populations  or 
as  may  be  agreed  upon  by  the  constituted  authorities  of  the 
respective  cities  and  counties."     (Id.,  §§  12,  13.) 
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§  15.  Fedi  or  salary  <tf  judge. — "Every  special  justice 
appointed  under  this  act  shall  receive  the  fees  prescribed  by 
law  for  justices  of  the  peace,  or  in  lieu  thereof  he  shall  receive 
out  of  the  treasury  of  the  city  or  county  for  which  he  is 
appointed  such  salary  as  the  council  or  other  governing  body 
of  the  city  or  the  board  of  supervisors  of  such  county  may 
prescribe,  in  which  latter  event  all  such  fees,  when  collected, 
shall  be  accounted  for  and  paid  by  him  into  the  treasury  of 
said  city  or  county,  as  the  case  may  be,  on  or  before  the 
tenth  day  of  each  month.''     (Id.,  §  3.) 

§  IC    When  and  where  oourts  held;  substitute  judge. — 

^'Such  special  justice  shall  hold  court  at  such  time  and 
in  such  places  within  his  territorial  jurisdiction  as  he  shall 
from  time  to  time  designate;  but  he  may  be  allowed  such  vaca- 
tion period  as  the  court  appointing  him  may  approve. 

Said  appointing  court,  or  the  judge  thereof  in  vacation 
may,  by  proper  order  of  record,  appoint  as  a  substitute  justice 
of  said  juvenile  and  domestic  relations  court,  a  discreet  and 
competent  person,  and  may  at  any  time  revoke  such  appoint- 
ment, and  make  a  new  appointment  in  like  maimer  in  the 
event  of  such  revocation,  or  of  the  resignation,  death,  absence 
or  disability  of  such  substitute  justice.  In  the  event  of  the 
inability  of  said  special  justice  to  perform  the  duties  of  his  of- 
tice  by  reason  of  sickness,  absence,  or  otherwise,  or  the  im- 
propriety  of  his  acting,  such  substitute  justice  shall  perform 
the  duties  and  possess  the  powers  of  said  special  justice  during 
such  period,  and  in  the  event  of  the  resignation,  death,  removal, 
or  permanent  disability  of  the  special  justice,  such  substitute 
justice  shall  act  until  a  successor  has  been  appointed  and  has 
qualified."    (Id.,  §  4.) 

§  17.    Judge,  oonservator  ol  peace;  his  jurisdictioii. — 

^The  special  justices  appointed  under  the  provisions  of  this 
act  shall  be  conservators  of  the  peace  within  the  corporate 
limits  of  the  cities  or  boundaries  of  the  counties  for  which  they 
are  respectively  appointed  and  in  the  case  of  cities  within  one 
mile  beyond  the  corporate  limits  of  such  cities;  and,  except 
as  hereinafter  limited,  the  special  justices  of  said  cities  shall 
have,  within  the  corporate  limits  of  their  said  cities,  exclusive 
original  jurisdiction,  and,  within  the  territory  within  one  mile 
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beyond  said  corporate  limits,  concurrent  jurisdiction  with  the 
special  justices  of  the  adjoining  county  or  counties;  and  the 
special  justices  of  said  counties  shall  have  within  the  bound- 
aries of  their  respective  counties  exclusive  original  jurisdic- 
tion, except  as  to  that  territory  in  which  the  special  justices  of 
cities  have  concurrent  jurisdiction — over  all  cases,  matters  and 
proceedings  involving: 

(1)  The  disposition,  custody  or  control  of  delinquent,  de- 
pendent, and  neglected  children; 

(2)  The  enforcement  of  any  law,  regulation  or  ordinance 
for  the  education,  protection  or  care  of  children; 

(3)  The  prosecution  and  punishment  of  persons  charged 
with  ill-treatment,  abuse,  abandonment  or  neglect  of  children, 
or  with  contributing  to  their  delinquency  or  dependency  or 
neglect  in  any  manner,  or  with  any  other  offenses  against 
children  under  the  age  of  eighteen  years  except  murder  and 
manslaughter;  provided,  however,  that  in  prosecutions  for 
felonies  other  than  murder,  manslaughter  and  rape,  the 
jurisdiction  of  said  special  justice  shall  be  limited  to  that  of 
an  examining  magistrate; 

(4)  All  offenses,  except  murder,  manslaughter  and  rape, 
committed  by  one  member  of  a  family  against  another  member 
of  said  family,  and  the  trial  of  all  criminal  warrants  in  which 
one  member  of  a  family  is  complainant  against  another  mem- 
ber of  said  family;  provided,  however,  that  in  prosecutions  for 
felonies  other  than  murder,  manslaughter,  and  rape,  the  juris- 
diction of  said  special  justice  shall  be  limited  to  that  of  an 
examining  magistrate.  The  word  '^family''  as  used  herein 
shall  be  construed  to  include  husband  and  wife,  parent  and 
child,  brother  and  sister,  grandparent  and  grandchild ; 

(5)  The  prosecution  and  punishment  of  persons,  male  or 
female,  who  knowingly  contribute  in  any  way  to  the  disrup- 
tion of  marital  relations  or  of  a  home.   ' 

Said  special  justice  shall,  in  all  such  cases,  possess  the 
jurisdiction  and  exercise  all  the  powers  conferred  upon  justices 
of  the  peace  and  police  justices  by  the  laws  of  this  State,  and 
he  shall  have  such  other  powers  and  jurisdictions  as  may  be 
lawfully  conferred  upon  him.  He  shall  have  the  same  powers 
with  respect  to  the  amendment  or  issuance  of  warrants  as  are 
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conferred  on  courts  and  judges  by  the  provisions  of  section 
4989  of  the  Code  of  Virginia  (see  div.  VI.,  section  6,  above). 

This  act  shall  be  construed  liberally  and  as  remedial  in 
character;  and  the  powers  hereby  conferred  are  intended  to  be 
general  to  effect  the  beneficial  purposes  herein  set  forth.  It 
is  the  intention  of  this  act  that  in  all  proceedings  concerning 
the  disposition,  custody  or  control  of  children  coming  within 
the  provisions  hereof,  the  court  shall  proceed  upon  the  theory 
that  the  welfare  of  the  child  is  the  paramount  concern  of  the 
State;  and  to  the  end  that  this  humane  purpose  may  be  at- 
tained, said  justices  shall  possess  all  necessary  and  incidental 
powers  and  authority,  whether  legal  or  equitable  in  their 
nature. 

From  the  hearing  or  trial  of  all  cases,  matters  or  proceed- 
ings under  the  provisions  of  this  chapter,  there  shall  be  ex- 
cluded all  persons^  except  officers  of  the  court,  attorneys  and 
witnesses  in  the  case,  and  the  accused,  his  relatives  or  his 
guardian  or  custodian.  Any  hearing  or  trial  may  be  had  in 
chambers."     (Id.,  §  5.) 

§  18.  Contempt  of  court. — 'The  said  special  justices 
shall  have  the  same  powers  in  matters  of  contempt  as  are  con- 
ferred on  courts  and  judges  by  the  general  law,  but  in  no  case 
shall  the  fine  exceed  $50  and  imprisonment  exceed  10  days 
for  the  same  contempt.  From  any  such  fine  or  sentence  an 
appeal  shall  be  allowed  as  appeals  are  allowed  from  such  jus- 
tices in  other  cases  affecting  adults,  and  the  proceedings  in 
such  appeals  shall  conform  in  all  other  respects  to  the  pro- 
visions of  section  4523  of  the  Code  of  Virginia  (see  Con- 
tempts):'   (Idd.,  §  6.) 

§  19.    Office,  etc;  records  ander  control  tA  joatice.^ — 

^^he  council  or  other  governing  body  of  each  city  and  the 
board  of  supervisors  of  each  county  may  provide  suitable 
office  space  for  said  special  justice,  and  may  furnish  necessary 
furniture,  filing  cabinets,  dockets,  books,  stationery,  et  cetera. 
Said  special  justices  shall  use  such  forms  and  books  of 
record  as  may  be  prescribed  or  provided  by  the  State  Board 
of  Public  Welfare.  The  records  of  such  court  shall  be  under 
the  control  of  said  special  justice,  and  shall  not  be  removed 
or  examined  by  any  person  without  his  consent,  except  by 
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persons  authorized  by  law  to  make  such  examinations."    (Id., 

§7.) 

§  20.  Commoaweidth  attorney  and  derk  to  aid  coort; 
tbfliiff 9  constable^  pofice  officer,  or  other  designated  person 
to  servo  papers. — 'The  special  justice  may,  in  his  discretion, 
call  upon  the  Commonwealth's  attorney  or  the  clerk  of  the 
circuit  court  of  his  city  or  county  to  assist  him  in  any  pro- 
ceeding under  this  act,  and  it  shall  be  the  duty  of  such  Com- 
monwealth's attorney  and  clerk  to  render  such  assistance  when 
so  requested,  and  said  Conmionwealth's  attorney  shall  rep- 
resent the  State  in  all  cases  appealed  from  said  juvenile  and 
domestic  relations  court  to  other  courts;  and  the  sheriffs  and 
the  constables  of  the  counties  of  this  State  and  the  police 
officers  and  sergeants  of  the  cities  shall  serve  all  papers 
directed  by  said  special  justice  to  be  served  by  them;  but  any 
paper,  summons  or  process  issued  by  said  special  justice  may 
be  served  by  any  person  designated  by  said  special  justice  for 
that  purpose." 

§  21.  Traveling  expenses  of  officers,  witnesses,  and 
others. — "The  traveling  expenses  of  such  special  justice  in- 
curred in  the  discharge  of  his  duties  and  the  traveling  expenses 
incurred  by  a  probation  officer  of  said  city  or  county,  when 
traveling  under  the  order  of  said  special  justice,  shall,  after 
being  approved  by  the  judge  of  the  circuit  court  of  such  city 
or  county,  be  paid  by  State  Auditor  of  Public  Accounts  out 
of  the  fund  provided  for  such  purpose." 

§  22.  ^peals;  rehearing^ — ^An  appeal  is  taken  or  new 
trial  had  as  in  case  of  section  12,  above. 
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See  Copyrights;  Patents;  Trade-Marks 

§  1.    Act  proYlding  for  their  registry 
9  2.    Meaning  of  "print"  or  "label" 
(  8.    How  labels  registered 


§  1.    Act  providing  for  their  registry.p^By  an  old  act 


lABELS  OR  PRINTS — ^LABOR  1191 

of  Congress  (§  3  of  the  Copyright  Act  of  1874),  still  in 
force,  prints  or  labels  designed  to  be  used  for  any  article  of 
manufacture  (other  than  pictorial  illustrations  or  works  con- 
nected with  the  fine  arts)  cannot  be  copyrighted,  but  may  be 
registered  in  the  patent  office  under  the  regulations  provided 
for  the  copyright  of  prints.  The  registry  continues  in  force 
for  28  years.  The  benefits  of  this  act  is  by  treaties  also  ex- 
tended to  British,  German,  Italian,  and  Belgian  subjects. 

§  2.  Meaning  ot  '"print^  or  'Oabd.''— 'Trints"  and 
^^abels''  are  construed  as  meaning  the  same,  and  are  any 
device,  picture,  word  or  words,  figure  or  figures  (not  a  trade 
mark),  printed,  impressed,  or  stamped  directly  upon  the  ar- 
tides  of  manufacture,  or  upon  a  slip  or  piece  of  paper  or  other 
material,  to  be  attached  in  any  manner  to  manufactured  ar- 
ticles, or  to  bottles,  boxes,  or  packages,  containing  them,  to 
indicate  the  contents  of  packages,  the  name  of  the  manu- 
facturer, or  the  place  of  manufacture,  the  quality  of  the 
goods,  directions  for  use,  etc.  Only  such  devices,  etc.,  are 
^%bels";  and  only  such  labels  are  within  the  act;  other  labels 
may  be  trade-marks — see  Trade-Marks. 

§  3.  How  labels  registered. — ^Application  is  made  to  the 
Commissioner  of  Patents,  Washington,  D.  C,  on  a  form 
which  he  will  furnish  upon  application,  and  must  be  accom- 
panied by  10  copies  of  the  print  or  label  and  the  registry  fee 
of  $6,  which  covers  the  cost  of  a  certificate  of  the  registry. 
The  application  for  registry  must  be  made  before  the  print  or 
label  is  actually  used;  but  no  examination  of  its  novelty  is 
made  by  the  department. 
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See  Liens  of  Mechanics  and  Others  and  Homestead  and  Other 
Exemptions 

§  1.    Bureau   of   Labor  and   Industrial  Statistics.p^See 

Code,  §§  1797-1806,  and  Acts  1922,  amending  §§  1799,  1802. 

§  2.    Protection  of  employees.p^See   Code,   §§   1807-34, 

and  Acts  1918,  pp.  363,  756,  amending  §  1808 ;  pp.  847,  756— 

§.1809;  p.  847— §§  1811-16;  p.  620— §§  1818-20;  p.  440— §  1921; 
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and  Acts  1920,  p.  840— §  1810.    See,  also,  Employer  and  Em- 
ployee and  Minors^  Infants^  etc. 

§  3.    DepartiMnt  of  miiiaa^-See  Code,  §§  1835-87. 
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See  Justice  of  the  Peace j  div.  II  (as  to  "Attachments"),  and 
div.  IV.  (as  to  "Distress  Warrants") ;  Unlaw ftU  De- 
tainer. 

§  1.    How  the  relation  is  created 

9  2.    The  different  kinds  of  tenants  or  lenandes 

(1)  Life  tenant 

(2)  Tenant  for  years 

(3)  Tenant  at  will;  how  tenancy  terminated 

(4)  Tenant  hy  sufferance;  how  tenancy  terminated 

(5)  Tenant  from  year  to  year,  or  from  month  to  month, 

etc.;  how  tenancy  terminated 
(  3.    Iiandlord's  liability  to  strangers 
9  4.    Tenant's  liability  to  strangers 
9  6.    Mutual  obligations  of  landlord  and  tenant 

(1)  Landlord's  duty  to  furnish  habitable  premises 

(2)  Duty  as  to  repairs 

(3)  Tenant  cannot  deny  landlord's  title 

(4)  Landlord's  duty  to  protect  tenant  in  his  possession  and 
not  to  eylct  him;  unlawful  for  tenant  to  remoTe  with- 
out landlord's  consent 

(6)  Kent 

(a)  Definition  of  rent 

(b)  AflBignment  of  rents,  and  of  the  remedies  therefor 

(c)  Apportionment  of  rent 

(d)  Reduction  of  rent  if  building  destroyed  or  lessee 
deprived  of  possession 

(e)  How  rent  reeoyered;  distress,  etc 

(f )  CoTenant  "to  pay  rent" 

(6)  Assignment  or  sublease  of  the  premises 

(7)  Usual  covenants  in  leases 

(a)  Coyenant  "for  lessee's  quiet  enjosrment" 

(b)  Coyenant  "to  pay  rentf' 

(c)  Coyenant  "to  pay  the  taxes" 

(d)  Coyenant  "to  repair" 

(e)  Coyenant  that  "he  will  not  assign  without  leaye" 

(f)  Coyenant  for  re-entry  by  lessor 
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(8)  Coyenants  running  with  the  land 

(9)  Tenant's  right  to  firewood,  etc. 

(10)  Tenant's  rights   as  to  crops  after   end   of  lease,   or 
emblements 

(11)  Tenant's  liabilitgr  for  waste 

(a)  Definition  of  waste 

(b)  Seyeral  kinds  of  waste 

(c)  What  tenants  are  liable  for  waste 

(12)  The  law  as  to  re-entry  of  premises 

(a)  Where  tenant  deserts  premises 

(b)  Proceedings  to  establish  right  of  re-entry,  and 

Judgment  therefor,  etc. 

(c)  CJoyenant  for  re-entry 

(18)     Lien  of  landlords  and  farmers  for  adyances  to  tenants 
and  laborers 
t  6.    Various  forms  under  "Landlord  and  Tenant" 

§  1.  How  the  relatioQ  is  createdl — ^The  relation  of  land- 
lord and  tenant  is  created  by  a  lease  or  agreement  of  the 
parties,  expressed  or  implied,  creating  a  tenancy  either 
for  life,  from  year  to  year  or  month  to  month  or  week 
to  week,  or  at  will  or  by  sufferance;  or  for  a  year  or 
years,  a  month,  or  a  week.  By  statute,  if  the  lease  is  ^^for  a 
term  of  more  than  5  years,"  it  must  be  by  deed  (a  conveyance 
under  seal)  or  will,  and  as  to  third  parties  it  must  be  recorded. 
(Code,  §§  2413,  5192,  etc.)  If  the  term  does  not  exceed  five 
years,  the  Professor's  Minor  say  the  estate  may  be  credited 
verbally  (with  entry  upon  the  land),  whether  to  commence  at 
once  or  at  a  future  time;  but  if  the  transaction  is  not  a  lease 
but  a  contract  for  one  (as,  where  the  lessee  refuses  to  enter 
and  take  possession,  and  is  sued  for  damages  for  breach  of 
his  contract),  section  5561  of  the  Code  says  that  no  action  shall 
lie  upon  '^a  contract  for  the  lease  of  land  for  more  than  one 
year,"  unless  it  be  in  writing.     (1  M's  Real  Prop.,  §  862.) 

If  the  contract  be  to  lease  for  one  year  or  less,  it  may  be 
verbal.  Where  the  contract  is  for  a  lease  exactly  one  year, 
though  the  lease  is  to  be  executed  the  next  day,  or  is  to  be  or 
may  be  executed  within  a  year,  it  must,  it  seems,  be  in  writing, 
under  another  clause  of  said  section  5561,  which  says  that 
^'an  agreement  that  is  not  to  be  performed  within  a  year" 
must  be  in  writing,  though  Prof.  Raleigh  Minor  thinks  other- 
wise. (M's  Real  Prop.,  §  363.)  But  if  one  actually  leases 
it  for  over  one,  or  two,  or  three,  or  four  years  (not  over  five), 
and  enters  under  his  common  law  lease,  no  writing  is  neces- 
sary. 
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If  one  having  no  title  to  land  leases  it,  and  he  afterwards 
during  the  term  acquires  title,  the  lease  is  binding  by  the  law 
of  estoppel;  if  the  title  is  only  defective,  estoppel  does  not 
apply,  and  he  takes  only  the  title  leased.  (1  M's  Real  Prop., 
§  864.) 

A  tenant  is  distinguished  from  a  mere  lodger  in  a  hotel 
or  boarding  house  in  the  former's  exclusive  control  and  pos- 
session of  the  premises,  which  the  latter  does  not  have;  and  the 
latter  is  not  liable  for  rent  or  distress  as  a  tenant,  though  he 
may  be  sued  on  his  contract.     (1  M's  Real  Prop.,  §  366.) 

The  true  date  of  a  lease  is  the  date  of  its  delivery  to  the 
lessee;  and  where  a  lease  says  so  long  ^^from  the  date''  it  is 
exclusive  of  that  day.  (1  M's  Real  Prop.,  §  367.)  Section  6 
(8)  of  the  Code  refers  alone  to  statutes. 

As  to  whether  a  writing  is  a  present  executed  lease,  with 
the  possession  to  be  given  in  the  future,  or  a  present  agree- 
ment for  a  future  lease,  is  a  question  of  intention  gathered 
from  the  surrending  circumstances  as  well  as  from  the  writing. 
If  the  intention  was  to  part  with  the  possession  immediately  or 
at  any  time  before  the  execution  of  the  lease  proper,  it  is  a 
lease;  but  if  a  fuller  lease  is  to  be  executed  before  the  pos- 
session is  given,  the  first  writing  is  a  contract  for  a  lease. 
(1  M's  Real  Prop.,  §  369.) 

§  2.  The  di£Ferent  kinds  of  lenanti  or  teiiaiiciea«^-Ten- 
ants  or  tenancies  may  be  for  an  indefinite  period,  as,  for  life, 
from  year  to  year,  month  to  month,  or  week  to  week,  or  at 
will,  or  by  sufferance;  or  for  a  definite  period,  as,  for  a  year  or 
years,  a  month,  or  a  week.  All  the  above  tenancies  or  estate 
(except  life  estates)  are  called  leasehold  estates,  as  they  are 
held  under  a  lease,  in  contradistinction  from  all  other  estates, 
which  are  called  freehold  estates,  which  includes  estate  of  in- 
heritance and  life  estates. 

(1)  Life  tenant. — He  may  be  a  tenant  of  an  estate  for 
his  own  life  or  the  life  of  another.  Two  forms  of  life  estates 
by  action  of  law  are,  curtesy  and  dower — see  Cvrtesy  and 
Dower.    For  further  as  to  life  estates,  see  Reed  E^ate. 

(2)  Tenant  for  years. — ^The  tenancy  here  is  for  a  time 
fixed  by  the  lease.    See  further  RecH  Estate. 

(3)  Tenant  at  wUl;  how  tenancy  terminated. — See  Jus- 
tice of  the  Peace^  div.  III.  (as  to  "Unlawful  Detainer"),  sec- 
tion 4,  (2). 
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(4)  Tencmt  by  sufferance;  how  tenancy  temdnated. — 
See  Justice  af  the  Peace^  div.  III.  (as  to  "Unlawful  Detain- 
er"), section  4,  (3). 

(5)  Tenant  from  year  to  year  or  from  m^onth  to  month^ 
etc.;  how  ten/mcy  terminated, — see  Justice  of  the  Peace^  div. 
m.  (as  to  "Unlawful  Detainer"),  section  4,  (1). 

§  3*  Landlord's  liability  to  8traiigers.^^GeneraIly  a  land- 
lord is  not  liable  to  strangers  for  the  n^ligent  use  of  the 
premises  while  in  the  tenant's  possession.  But  he  is  liable  for 
a  nuisance  or  the  ruinous  condition  of  a  building  thereon, 
at  the  time  of  the  lease,  or  for  the  faulty  or  defective  con- 
struction of  a  building.     (1  M's  Keal  Prop.,  §  895.) 

§  4.  Tenant's  liability  to  strangersw— His  liability  springs 
chiefly  from  his  duty  to  repair  and  so  to  use  the  premises 
as  not  to  injure  others.  If  he  can  legally  remedy  the  defect 
or  cause  of  the  injury,  he  cannot  plead  that  it  should  under 
the  contract  be  remedied  by  the  landlord.  He  is  liable  for 
the  careless  and  negligent  use  or  management  of  the  leased 
property,  whereby  one  not  on  the  premises  is  injured,  as, 
where  a  passer-by  is  injured  by  the  tenant's  failure  to  keep 
the  area  in  front  of  the  house  properly  fenced,  or  the  cellar 
door  opening  upon  the  street  sufficiently  closed,  or  by  negli- 
gently throwing  snow  or  ice  from  a  roof  into  the  street;  or 
where  he  maintains  a  nuisance  upon  the  premises,  as,  a  sink 
or  cesspool  from  which  polluted  water  filters  upon  his  neigh- 
bor's land,  injuring  a  cellar  or  wall,  or  causing  ill-health 
Where  a  third  person  is  on  the  premises  by  invitation,  expressed 
or  implied,  or  by  his  permission  or  license,  the  tenant  must 
exercise  reasonable  care  to  prevent  injury  to  him  arising  from 
any  defect  in  the  construction  of  the  building,  which  he  knows 
of,  or  has  reason  to  apprehend.  But  he  is  not  liable  for  in- 
juries which  ordinary  precaHitions  on  the  stranger's  part 
might  have  prevented.  But  in  the  case  of  trespassers,  he  is 
liable  only  for  gross  negligence  or  wanton  or  malicious  in- 
juries.    (1  M's  Keal  Prop.,  §§  896-8.) 

§  5.    Mutoal    obligations    ot    landlord    and    tenants — 

(1)  Landlord's  duty  to  furnish  habitable  premises, — ^A 
tenant  is  quasi-purchaser^  and  must  inspect  the  property  be- 
fore leasing;  caveat  emptor  (purchaser  be  aware)  applies. 
The  landlord  does  not  warrant  the  good  condition  of  the 
premises'  and  the  tenant  cannot  complain  they  were  not,  at  the 
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commencement  of  the  tenancy,  in  a  habitable  condition,  or 
were  not  adapted  to  his  purposes.  But  caveat  emptor  applies 
only  to  patent  (open)  and  not  to  latent  defects,  not  discover- 
able by  inspection,  as,  concealed  defects  of  construction,  or 
the  presence  of  a  contagious  or  infectious  disease.  (1  M's 
Real  Prop.,  §  400.) 

(2)  Duty  as  to  repair 8. — In  the  absence  of  a  contract  to 
repair  a  tenant  is  not  required  to  repair  the  premises  further 
than  to  prevent  liability  for  waste  (see  (11),  below) ;  but  he 
is  expected  to  return  the  premises  in  substantially  the  same 
condition  as  when  he  received  them,  excepting  natural  deterio- 
ration and  ordinary  wear  and  tear.  On  the  other  hand  the 
landlord,  in  the  absence  of  an  agreemenit  to  do  so,  is  never 
bound  to  keep  the  leased  premises  in  repair.  (1  M^s  Heal 
Prop.,  §§  216,  401,  416.) 

By  statute,  a  covenant  or  stipulation,  in  a  lease,  that  the 
lessee  or  tenant  ^^wiU  leave  the  premises  in  good  repair," 
means  that  he  will  return  the  premises  ^in  good  and  substantial 
repair  and  condition,  reasonable  wear  and  tear  excepted'^ — 
thus  imposing  no  greater  duty  than  he  would  owe  without 
the  stipulation ;  but  a  covenant  or  promise  thai  he  will  ^'keep 
or  (these  words  inserted  by  the  Revisors)  leave  the  premises 
in  good  repair,"  does  not  of  itself  bind  him  to  repair  or  re- 
build, where  buildings  are  destroyed  by  fire  or  otherwise,  in 
whole  or  in  part,  without  fault  or  negligence  on  his  part,  or 
where  he  is  deprived  of  the  possession  of  the  premises  by 
the  public  enemy.     (Code,  §§  5179-80.) 

(3)  Tenant  cannot  deny  landlord's  title, — A  tenant  for- 
feits his  estate,  if  he  denies  the  landlord's  title  and  claims 
adversely,  but  the  disclaimer  must  be  clear,  positive,  and  con- 
tinued, and  known  to  the  landlord.  And  in  an  action  by  a  land- 
lord, a  tenant  in  possession,  is  estopped,  so  long  as  he  retains 
possession  under  the  lease,  to  deny  that  his  landlord  had  title 
at  the  time  he  made  the  lease;  but  he  may  show  that  his 
title  expired  since  the  beginning  of  the  term,  either  by  its 
own  terms  or  by  transfer,  or  that  it  has  been  held  invalid  or 
sold  at  a  judicial  sale;  and  after  surrender  of  possession  the 
tenant  may  set  up  a  superior  title  acquired  by  him  while  ten- 
ant, or  where  evicted  or  ousted  by  a  superior  title,  he  may 
set  up  such  title  against  his  landlord.  And  where  a  tenant  in 
possession  is  induced,  by  fraud  or  mistake  arising  out  of  mi^ 
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representations,  to  believe  another  has  a  better  title  and  he 
takes  a  lease  from  him,  he  may  deny  the  title.  (1  M's  Beal 
Prop.,  §§  212,  402.) 

(4)  Landlord's  duty  to  protect  tenant  in  Ms  possession 
and  not  to  evict  him, — ^The  landlord  must  see  that  the  tenant 
has  quiet  enjoyment  of  the  possession ;  but  not  as  against  any 
acts  (short  of  eviction  under  superior  title)  of  a  stranger,  tres- 
passer, or  wrongdoer  acting  without  the  landlord's  authority, 
but  only  against  the  wrongful  acts  of  the  landlord  himself 
or  of  those  claiming  imder  a  superior  title.  The  damages  in 
case  of  eviction  are  measured  by  the  value  of  the  lease  at  the 
time  or  the  total  amount  he  has  lost  thereby.  (1  M's  Real 
Prop.,  §  403.) 

If  the  tenant  is  evicted  or  ousted  by  the  landlord,  or  by  a 
stranger  under  a  superior  title,  the  rent  is  apportionately  re- 
duced, in  case  of  the  stranger,  and  (as  a  punishment)  the 
entire  rent  for  the  term  is  suspended,  in  case  of  the  landlord, 
even  though  the  eviction  be  from  a  small  part  of  the  premises, 
and  the  tenant  holds  the  rest;  the  tenancy  is  thereby  termi- 
nated, and  the  tenant  may  now  deny  his  landlord's  title;  and 
he  may  sue  the  landlord  upon  his  covenant  of  quiet  enjoy- 
ment, which  the  law  implies  if  it  is  not  expressed.  An  evic- 
tion may  be  actual,  as,  where  the  tenant  or  his  sub-lessee  is 
actually  dispossessed  of  the  premises  or  part  thereof;  or  con- 
structive, not  involving  an  actual  dispossession,  but  consist- 
ing of  some  permanent  act  (not  merely  a  trespass  or  some 
temporary  inconvenience),  with  the  intention  (implied  if  not 
expressed)  to  deprive  the  tenant  of  even  a  pajnt  of  the 
premises,  thereby  depriving  him  of  the  full  enjoyment  of  the 
premises,  and  inducing  him  to  abandon  the  same  in  whole  or 
in  part.     (M's  Beal  Prop.,  §  419.) 

On  the  other  hand,  by  Acts  1922  it  is  provided :  "It  shall 
be  unlawful  for  any  person  renting  the  lands  of  another, 
either  for  a  share  of  the  crop  or  for  money  consideration,  to 
remove  therefrom,  without  the  consent  of  the  landlord,  any 
part  of  such  crop  until  the  rents  and  advances  are  satisfied. 
Every  such  offense  shall  be  deemed  a  misdemeanor,  and  shall 
be  punishable  by  fine  or  imprisonment," — i.  e.,  it  would  seem, 
by  a  fine  not  over  $600  or  jail  not  over  12  months,  or  both 
(Code,  §  4782). 

(6)     Rent. — (a)  Definition  of  rent. — ^Bent  is  the  return, 
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or  compensation,  in  money  or  other  thing,  paid  by  a  tenant  to 
the  landlord,  for  the  possession  of  land. 

(b)  Assignrmnt  of  rents  and  of  the  remedies  therefor. 
— ^By  section  5514  of  the  Code:  "In  conveyances  or  devises 
(wills)  of  rents  in  fee,  with  powers  of  distress  ard  re-entry, 
or  either  of  them,  such  powers  shall  pass  to  the  grantee  or 
devisee  (one  taking  under  a  will)  without  express  words.  A 
grant  or  devise  of  a  rent,  or  of  a  re- version  or  remainder  (the 
estate  left  after  the  lease),  shall  be  good  and  effectual  without 
attornment  of  the  tenant  (i.  e.,  his  consent  to  be  the  other's 
tenant) ;  but  no  tenant  who,  before  notice  of  the  grant,  shall 
have  paid  the  rent  to  the  grantor,  shall  suffer  any  damage 
thereby'';  and  by  section  5515,  the  acceptance  of  a  third  per- 
son by  a  tenant  as  his  landlord,  is  void,  unless  with  the  land- 
lord's consent,  or  pursuant  to  or  in  consequence  of  the  judg- 
ment, order,  or  decree  of  a  court. 

See,  also,  sub-section  (8),  below. 

(c)  Apportiofiment  of  rent. — See  Apportion/ment. 

(d)  Reduction  of  rent  if  building  destroyed^  or  lessee 
deprived  of  possession. — ^Where  land  and  buildings  are  leased, 
and  the  buildings  are  partially  or  wholly  destroyed  by  fire  or 
otherwise,  without  his  fault  or  negligence,  or  he  is  deprived  of 
the  possession  by  the  public  enemy,  there  is  a  reasonable  re- 
duction of  the  rent  for  the  time  he  is  deprived  of  the  property 
or  possession  until  the  same  is  restored.     (Code,  §  5180.) 

(e)  How  rent  recovered;  distress^  etc. — See  Justice  of 
the  Peace ^  div.  IV.  (as  to  "Distress  Warrants"). 

(f)  Covenant  Ho  pay  rent^'* — See  (7),  (b),  below. 

(6)  Assignmfient  or  sublease  of  the  premises. — A  tenant 
(except  a  tenantat  will  or  by  sufferance)  may,  if  not  restricted 
by  the  terms  of  the  lease,  sublease  a  part  of  his  term  or  assign 
his  entire  interest  in  the  whole,  or  a  part  thereof,  the  assignee 
(in  the  latter  case)  succeeding  to  the  rights  and  liabilities  of 
the  lessee  upon  all  covenants  running  with  the  land  (see  (8), 
below) .  (Code,  §  5148 ;  1  M's  Real  Prop.,  §  371.)  By  statute, 
a  covenant  in  a  lease  that  the  "lessee  will  not  assign  without 
leave,"  requires  the  leave  to  be  in  writing.     (Code,  §  5179.) 

(7)  TJsuoiL  covenants  in  leases. — Of  course  the  parties 
may  put  in  a  lease  any  covenants  or  stipulation  they  please, 
not  contrary  to  law,  thus  changing  the  general  law  of  land- 
lord and  tenant. 
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(a)  Covenant  ^'for  lessee^s  quiet  enjoyment^ — ^This  may 
be  express  or  implied.  By  section  5181  of  the  Code :  "A  cove- 
nant 'for  the  lessee's  quiet  enjoyment  of  his  term',  shall  have 
the  same  effect  as  a  covenant  that  the  lessee,  his  personal  rep- 
resentative, and  lawful  assigns,  paying  the  rent  reserved,  and 
performing  his  or  their  covenants,  shall  peaceably  possess  and 
enjoy  the  demised  premises,  for  the  term  granted,  without  any 
interruption  or  disturbance  from  any  person  whatever." 

Prof.  Raleigh  C.  Minor  thinks  this  "only  protects  the 
lessee  against  an  eviction  by  the  lessor,  or  by  a  stranger  under 
a  paramount  title,  and  does  not  embrace  mere  acts  of  trespass 
or  wrongdoing  on  the  part  of  either  lessor  or  stranger,  not 
even  an  unlawful  eviction  by  a  stranger,  which  is  also  the 
scope  of  the  implied  covenant  for  quiet  enjoyment."  Such  a 
covenant  is  implied,  in  case  of  a  lease  for  years,  but  not  in 
case  of  a  lease  for  life.  The  damages  for  a  breach  of  such  a 
covenant,  express  or  implied,  is  the  value  of  the  lease  at  the 
time  of  the  eviction,  or  the  total  amount  lost  because  thereof. 
(1  M's  Real  Prop.,  §  414.) 

(b)  Covenant  ^Ho  pay  rent?^ — This  may  be  express  or 
implied.  By  section  5178  of  the  Code:  "In  a  deed  of  lease, 
a  covenant  by  the  lessee  ^o  pay  the  rent'  shall  have  the  effect 
of  a  covenant  that  the  rent  reserved  by  the  deed  shall  be  paid 
to  the  lessor,  or  those  entitled  under  him,  in  the  manner 
therein  mentioned."  The  implied  covenant  ceases  if  the  lessee 
assigns  the  premises,  while  the  express  covenant  binds  him 
personally,  regardless  of  his  interest  in  the  land.  (1  M's 
Real  Prop.,  §  518.) 

The  effect  of  this  covenant,  express  or  implied,  to  pay 
rent,  is  further  modified  where  the  buildings  are  destroyed  or 
the  lessee  is  deprived  of  the  possession, — see  (5),  (d),  above. 

(c)  CovenanfU  Ho  pay  the  taxes^ — ^This  covenant,  in  a 
lease,  has  '^he  effect  of  the  covenant  that  all  the  taxes,  levies, 
and  assessments"  upon  the  demised  (i.  e.,  leased)  premises, 
or  upon  the  lessor  on  account  thereof,  shall  be  paid  by  the 
lessee  or  those  claiming  under  him."     (Code,  §  5178.) 

(d)  Covenant  Ho  repair.'^'* — See  (2),  above. 

(e)  Covenant  that  "A^  wiU  not  assign  without  leave?^ — 
See  (6),  below. 

(f )  Covenant  for  re-entry  by  lessor. — ^This  is  important 
as  it  gives  the  lessor  the  right  to  enter,  instead  of  resorting 
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to  damages  for  breach  of  a  covenant.  Section  5182  of  the 
Code  gives  an  abbreviated  form  of  the  covenant:  ''If  in  a 
deed  of  lease  it  be  provided  that  the  lessor  may  re-enter  for 

default  of  days  in  the  payment  of  rent,  or  for  the 

breach  of  covenants,'  it  shall  have  the  effect  of  an  agreement 
that  if  the  the  rent  reserved,  or  any  part  thereof,  be  unpaid 
for  such  number  of  days  after  the  day  on  which  it  ought  to 
have  been  paid,  or  if  any  of  the  other  covenants  on  the  part 
of  the  lessee,  his  personal  representative,  or  assigns,  be  broken, 
then,  in  either  of  such  cases,  the  lessor,  or  these  entitled  in 
his  place  at  any  time  afterwards,  into  and  upon  the  demised 
premises,  or  any  part  thereof,  in  the  name  of  the  whole,  may 
re-enter,  and  the  same  again  have,  repossess,  and  enjoy,  as  of 
his  or  their  former  estate." 

But  before  making  the  re-entry,  the  lessor  must  demand 
the  payment  of  the  rent,  unless  otherwise  agreed.  (81  Va. 
118.) 

For  where  a  tenant  in  a  city  or  town,  or  in  case  of  subur- 
ban property,  fails  to  pay  rent,  see  Justice  of  the  Peace^  div. 
III.  (as  to  "Unlawful  Detainer"),  section  4,  (4).) 

(8)  Coverumts  running  with  the  Zaruf.— Covenants  in  a 
lease  or  conveyance  run  or  pass  with  the  land  when  they  are 
of  such  character  that  the  benefits  and  burdens  thereof  pass 
with  the  land  to  the  assignee,  or  into  whosoever  hands  the 
land  may  come.  In  order  hereto,  two  things  must  concur :  (1) 
The  covenant  must  refer  to  something  which  affects  the  nature, 
quality,  or  value  of  the  land  leased  or  conveyed,  as,  covenants 
by  the  tenant  to  pay  rent  or  taxes  or  insurance,  to  leave 
the  premises  in  good  repair,  or  not  to  conmiit  waste,  etc.;  or 
by  the  lessor,  to  repair,  or  for  quiet  possession,  etc.  The  as- 
signs (i.  e.,  assignees)  need  not  be  named  in  the  covenants  in 
any  case  (Code,  §  5170).  But  mere  intention  to  bind  as- 
signees, as  evidenced  by  the  mention  of  them  or  otherwise,  is 
not  sufficient,  as,  a  covenant  not  to  hire  certain  persons  to 
work,  to  build  a  house  on  other  lands,  to  pay  a  certain  debt  to 
a  stranger,  to  return  cattle  or  ones  of  like  kind  leased  with 
the  premises.  (2)  In  order  for  the  covenant  to  run  with 
the  land,  there  must  be  the  relation  of  grantor  and  grantee, 
or  of  landlord  and  tenant,  or  of  lessor  and  lessee,  or  of  lessee 
and  assignee— there  must  be  "privity  of  estate"  between  them, 
as  it  is  technically  called.    But  there  is  no  "privity  of  es- 
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tate"  between  the  original  lessor  and  his  tenant's  sub- 
lessee of  a  part  of  his  term  (not  premises),  as  the  sub-lessee 
does  not  succeed  to  the  entire  interest  (but  only  a  part  of 
the  term)  of  the  tenant  in  the  whole  or  part  of  the  premises. 
The  assignee  is  primarily  liable,  while  the  lessee  is  liable  as 
surety  only.  An  assignee  is  liable  for  breaches  or  may  hold 
his  assignor  liable  for  his  occurring  in  his  time  while  he  is 
in  possession;  but  neither  is  liable  for  breaches  occurring  be- 
fore or  after  assignment.  So,  a  covenant  already  broken 
ceases  to  run  with  the  land;  but  the  right  to  sue  on  the 
broken  covenant  may  be  assigned  as  any  other  chose  in  action, 
and  the  assignee  may  sue  thereon.  (1  M's  Beal  Prop.,  §§ 
421-8.) 

And  where  the  lessor  sells  or  assigns  his  interest  in  the 
land  (the  reversion)  section  5512  of  the  Code  provides:  '^A 
grantee  or  assignee  of  any  land  let  to  lease,  or  of  the  rever- 
sion thereof ;  and  his  heirs,  personal  representative  or  assigns 
shall  enjoy  against  the  lessee,  his  personal  representative  or 
assigns,  the  like  advantage,  by  action  or  entry  for  any  for- 
feiture, or  by  action  upon  any  covenant  or  promise  in  the 
lease,  which  the  grantor,  assignor,  or  lessor,  or  his  heirs, 
might  have  enjoyed;"  and  reciprocally,  by  section  5513:  "A 
lessee,  his  personal  representative,  or  assigns,  may  have  against 
a  grantee  or  alienee  of  the  reversion,  or  of  any  part  thereof, 
his  heirs,  or  assigns,  the  like  benefit  of  any  condition,  cove- 
nant, or  promise  in  the  lease,  as  he  could  have  had  against  the 
lessors  themselves  and  their  heirs  and  assigns,  except  the 
benefit  of  any  warranty,  in  deed  or  law." 

The  statute  applies  where  a  part  of  the  land  or  an  estate 
for  life  or  years  therein,  is  assigned  by  the  lessor  holding 
the  reversion.     (1  M's  Real  Prop.,  §  424.) 

The  lessor  remains  personally  liable  on  his  covenants 
(though  the  assignee  is  also  liable,  since  the  privity  or  rela- 
tion of  contract  continues.  If  the  assignee  comes  in  by  a 
superior  title,  the  statute  does  not  apply.  (1  M's  Real  Prop., 
§424.) 

See,  also,  C(yn/veyance^  section  8. 

(9)  Tenanfs  right  to  firewood,  etc. — See  Real  Estate, 
section  1,   (8). 

(10)  Tenants  rights  as  to  crops  after  end  of  lease,  or 
embleinerUs. — By  section  5540  of  the  Code,  it  is  provided :  "In 
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all  cases  the  right  to  emblements  shall  be  as  at  common 
law".  Annual  crops,  which  a  tenant  notwithstanding  the 
termination  of  his  lease,  may  continue  to  cultivate,  harvest, 
and  remove,  are  called  ^^emblements" ;  and  are  regarded  as 
personal  property  belonging  to  the  tenant,  or,  if  he  be  dead, 
to  his  personal  representative.  The  doctrine  applies  only 
where  the  crops  have  been  planted  by  the  tenant  himself  or 
his  agent,  where  the  termination  of  the  tenancy  is  uncertain, 
and  where  it  is  actually  terminated  before  harvest,  without  his 
fault  or  act,  but  only  by  the  act  of  the  lessor  or  some  third 
person,  or  of  the  law,  or  of  God.  So  the  right  belongs  to  a 
tenant  for  life  or  for  another's  life,  or  other  uncertain  or  con- 
ditional tenancy,  tenant  from  year  to  year  (where  the  land- 
lord ends  the  tenancy  by  notice),  tenant  for  years  (where 
the  tenancy  ends  irregularly,  and  unexpectedly),  and  tenant 
at  will  (where  the  tenancy  ends  without  his  default) ,  but  not 
to  a  tenant  by  sufferance.     (1  M's  Beal  Prop.,  §  44.) 

By  statute  the  tenant  must  pay  a  reasonable  rent  for  so 
much  of  the  land  as  is  occupied  by  the  emblements,  in  the  same 
proportion  as  it  shall  bear  in  quantity  and  value  to  the  entire 
premises,  such  rent  to  be  apportioned  among  the  owners  of  the 
land  according  to  their  respective  interests.  And  if  the  land 
be  prepared  by  the  tenant  for  a  crop,  though  not  actually 
planted,  he  is  entitled  to  a  reasonable  compensation  therefor 
from  the  landowners.     (Code,  §§  5541-2.) 

Emblements  will  not  be  allowed,  of  course,  where  the 
tenant  expects  his  term  to  end  (as  where  it  is  for  a  term  cer- 
tain, say,  one  year),  and  yet  he  plants;  nor  where  the  estate, 
though  of  uncertain  duration,  is  terminated  before  harvest  by 
his  own  act  or  default ;  nor  where  the  crops  were  not  planted 
by  the  tenant  or  his  agent;  nor  where  the  land  is  lost  to  the 
tenant  by  a  superior  title,  but  a  superior  lien  is  not  a  superior 
title.  But  in  case  of  a  widow  holding  a  dower,  which  is  a 
tenancy  for  life,  the  personal  representative  is  not  entitled 
to  emblements,  because  she  got  the  crops  at  her  husband's 
death.     (1  M's  Beal  Prop.,  §§  45-50.) 

By  statute  it  is  provided,  that  an  under-tenant  or  assignee 
of  a  tenant  for  life  or  other  uncertain  interest,  has  the  same 
rights  as  to  emblements  as  the  latter;  or,  in  lieu  thereof,  the 
under-tenant  (but  perhaps  not  the  assignee),  may  hold  the 
land  until  the  end  of  the  current  year,  paying  rent  therefor. 
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apportioned  between  the  tenant  for  life  or  other  uncertain 
term,  or  his  personal  representative,  and  those  who  have  suc- 
ceeded him  in  the  ownership  of  the  land.     (Code,  §  5543.) 

As  to  when  growing  crops  may  be  levied  on,  see  Sheriffs 
Sergeant^  Constable^  etc.^  section  13. 

(11)  TerumPB  liability  for  waste.— (a,)  Definition  of 
waste. — ^Waste  is  any  permanent  injury  to  the  estate  from  the 
tenant's  voluntary  or  negligent  act  or  that  of  his  servant& 
Such  injury  caused  by  an  act  of  God  (as,  by  tempest,  light- 
ning, flood,  or  the  like,  if  such  act  was  not  itself  caused  by  the 
tenant's  neglect),  or  by  act  of  a  public. enemy,  or  by  pure 
accident  (as,  an  accidental  fire),  is  not  waste,  but  further 
damage  through  the  tenant's  failure  promptly  to  repair,  tem- 
porarily, at  least,  such  injury  (as  by  putting  on  a  roof  taken 
off  by  tempest),  is  waste.  But  the  tenant  need  not  make 
general  repairs  or  restore  the  premises  to  their  former  condi- 
tion.    (1  M's  Real  Prop.,  §  426.) 

(b)  Several  kinds  of  waste. — ^Waste  is, — (1)  Voluntary 
Waste ^  as,  the  destruction  or  altering  of  houses;  cutting  tim- 
ber, except  in  case  of  extensive  forests  where  cleared  land  is 
worth  more  than  it  is  with  the  timber  on  it,  and  except  wood 
for  firewood,  fences,  etc.,  (necessary  for  repair  and  improve- 
ment), and  the  like ;  and  underwood  cut  for  thinning  the  growth 
or  otherwise ;  changing  the  course  of  husbandry,  as  converting 
arable  land  to  meadow,  or  meadow  into  pasture,  or  either  unto 
wood,  and  vice  versa^  etc. ;  taking  the  earth,  stone,  clay,  gravel, 
minerals,  oil,  gas,  etc.,  by  the  tenant,  unless  that  was  one  of 
the  recognized  modes  before  of  making  profit  from  the  land, 
or  the  mining  is  of  the  same  vein  already  opened  or  under  it, 
but  if  the  lease  is  of  ^^and  and  mines"  and  there  are  no  open 
ones,  new  ones  may  be  opened;  or  removing  fixtures  that  are 
a  part  of  the  realty  (see  title  Fixtures) :  (2)  permissive  or 
negligent  waste^  as,  suffering  a  house  to  fall  or  deteriorate  for 
want  of  necessary  repairs,  or  other  negligent  (but  not  a  mere 
accidental)  act  of  destruction:  and  (3)  equitable  waste^  such 
as  the  common  law  would  not  notice,  but  which  a  court  of 
equity  relieves,  as,  the  destruction  of  ornamental,  shelter,  and 
shade  trees;  or  the  wilful  or  malicious  destruction  of  the 
premises,  which  will  be  enjoined;  or  injuries  to  equitable  own- 
ers, as,  where  there  is  mortgage  or  other  lien,  express  or  im- 
plied.    (1  M's  Eeal  Prop.,  §§  427-86.) 
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(c)  What  tenants  are  liable  far  waste. — By  statute,  if 
^^any  tenant" — tenants  in  common,  joint  tenants  and  par- 
ceners—or  a  guardian,  or  a  person  in  possession  of  land 
pending  a  suit  therefor,  commit  waste,^  or  after  he  has  con- 
veyed it,  while  he  remain  m  possession,  unless  by  special 
license  to  do  so,  he  is  liable  to  any  party  injured,  for  damages; 
or  if  such  a  tenant  commit  waste,  he  is  liable  to  his  co-tenants 
jointly  or  severally  for  damages.  If  the  waste  was  ^^wan- 
tonly"  (or  recklessly)  the  damages  are  double;  if  committed 
pending  a  suit  the  damages  are  treble.  (Code,  §§  5506-9, 
6511.) 

It  is  also  waste  for  a  tenant  to  sell  or  remove  manure 
from  the  land — see  Fixtures^  section  4. 

(12)  The  law  as  to  re-entry  of  premises. — 

(a)  Where  tenant  deserts  premises. — ^^^If  any  tenant 
from  whom  rent  is  in  arrear  and  unpaid  shaU  desert  the 
demised  premises  and  leave  the  same  uncultivated  or  unoccu- 
pied, without  goods  thereon  subject  to  distress  sufficient  to 
satisfy  the  said  rent,  the  lessor  or  his  agent  may  post  a  notice, 
in  writing,  upon  a  conspicuous  part  of  the  premises,  requir- 
ing the  tenant  to  pay  the  said  rent,  in  the  case  of  a  monthly 
tenant  within  ten  days,  and  in  the  case  of  a  yearly  tenant 
within  one  month  from  the  date  of  such  notice.  If  the  same 
be  not  paid  within  the  time  specified  in  the  notice,  the  lessor 
shall  be  entitled  to  possession  of  the  premises  and  may  enter 
thereon,  and  the  right  of  such  tenant  thereto  shall  thence- 
forth be  at  an  end;  but  the  landlord  may  recover  the  rent  up 
to  that  time."     (Code,  §  5518.) 

(b)  Proceedings  to  establish  right  of  re-ewtry  and  judg- 
m£nt  therefor^  etc.^^See  Code,  §§  5530-9,  5805-9. 

(c)  Covenant  for  re-entry. — See  (5),  (f),  above. 

(13)  Lien  of  landlords  and  farmers  for  advances  to 
tenants  and  laborers. — See  Liens  of  Mechanics  and  Others^ 
section  26. 

§  S.    Variooa   forms  under  ^LaiMBord  and  Tenant.'' — 

Na  1.    Statutobt  Pobm  or  Lease,  wtth  Covenants. 

(Code,  SS  5165,  5178-81.) 

Thlfl  deed,  made  the  day  of  ,  In  the  year  192 — , 

between  P.  P.  and  D.  D.,  wltnesseth:  that  the  said  P.  P.  doth  demise 
ttnto  the  said  D.  D.,  his  personal  representatives  and  assigns  [here 
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describe  the  property]  ftrom  the day  of ,  192 — ,  for  the 

term  of  months  (or  yean,  or  as  the  case  may  be),  thence 

ensuing,  yielding  therefor  during  the  said  term  the  rent  of  [here 
state  the  rent  and  mode  of  payment;  and  any,  all  or  none  of  the 
following  covenants,  or  other  covenants  or  stipulations,  as  the  parties 
may  have  agreed  on]: 

And  the  said  P.  P.  coyenantp  for  the  lessee's  quiet  enjoyment  of 
his  term. 

And  the  said  D.  D.  coyenants  to  pay  the  rent  and  to  pay  the 
taxes;  and  that  he  will  not  assign  without  leaye;  that  he  will  leave  the 
premises  in  good  repair;  and  that  the  lessor  may  re-enter  for  default 

of days  in  payment  of  rent,  or  for  the  breach  of  any  coyenant 

Witness  the  following  signatures  and  seals. 

P.   P.    [L.   B.] 
S.    S.  [L.  B.] 

No.  2.      A  MOBB  COMPBEHENSIVB  FORM  OF  LEASE 

(4  Min.  luEft.  1600;  Tate's  Forms,  155.) 

This  indenture,  made  this  day  of  ,  in  the  year  of 

our  Lord  192—,  between  C.  C.  of ,  of  the  one  part,  and  D.  D., 

of  ,  of  the  other  part,  witnesseth:    That  in  consideration  of 

the  rents,  provisos  and  agreements  hereinafter  cont^iined,  and  which, 
on  the  part  of  the  said  D.  D.  and  his  assigns,  are  to  be  paid,  done, 
and  performed,  the  said  C.  C.  doth  grant,  bargain,  sell,  lease,  demise, 
and  to  farm  let,  unto  the  said  IXi  D.  and  his  assigns,  all  that  lot, 
messuage  and  tenement  situate  and  being  in  the  [describe  the  prop- 
erty particularly],  together  with  all  houses  and  buildings,  easements, 
alleys,  ways,  profits,  and  appurtenances  whatsoever,  to  the  said  lot, 
messuage,  and  tenement  belonging,  or  in  any  wise  appertaining;  to 
have  and  to  hold  the  said  lot,  messuage,  and  all  and  singular  the 
premises  hereby  demised,  with  the  appurtenances  aforesaid  thereto 
belonging,  unto  the  said  D.  D.  and  his  assigns,  from  the  day  of  the 

date  hereof,  for  and  during  the  term  of  years  next  ensuing, 

and  fully  to  be  complete  and  ended,  yielding  and  paying  therefor, 
to  the  said  C.  C,  and  his  assigns,  during  the  said  term,  a  rent  of 

dollars  yearly,  in  gold,  in  equal  quarterly  payments,  on  the 

day  ot ,  , ,  and ,  respectively,  in  each 

year.  And  the  said  €.  C,  for  himself  and  his  heirs,  doth  covenant 
and  agree  with  the  said  D.  D.  and  his  assigns,  that  he  paying  the 
rent  hereinbefore  reserved,  and  otherwise  keeping  and  performing 
all  and  singular  the  covenants  and  agreements  herein  contained,  on 
his  or  their  part,  to  be  observed,  kept,  and  performed,  shall  peaceably 

and  quietly,  during  the  said  term  of years,  possess  and  enjoy 

the  said  lot,  messuage  and  tenement,  with  the  appurtenances  afore- 
said,  without  let,  hindrance,  molestation,  or  disturbance  from  any  one 
whatsoever.    And  it  is  agreed  by  and  between  the  said  parties,  that 

if,  at  the  expiration  of  the  said  t^rm  of years,  the  said  D.  D. 

shall  desire  to  retain  the  said  lot,  messuage,  and  tenement,  with  the 
appurtenances  aforesaid,  for  years  next  after  the  expiration 
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of  the  0ald  tarm  of years,  the  said  D.  D.  shall  have  power  and 

r!c:ht  so  to  retain  the  same  on  the  terms,  stiimlations,  and  coTsnants 

herein  expressed,  touichlng  the  term  of years  next  ensuing  the 

date  thereof. 

And  the  said  D.  D.,  for  his  heirs  and  assigns,  doth  ooyenant 
and  agree  with  the  said  C.  C,  and  his  heirs  and  assigns,  in  manner 
following,  that  is  to  say: 

That  the  said  D.  D.,  his  heirs  and  assigns,  will,  during  the  said 
term,  well  and  truly  pay,  in  gold,  to  the  said  C.  C,  and  his  assigns, 

the  said  yearly  rent  of  dollars  in  the  manner  hereinbefore 

limited  and  appointed,  according  to  the  reservation  thereof,  except 
the  said  messuage,  tenement,  and  premises,  or  some  part;  thereof, 
shall  happen  to  be  burnt  down,  or  damnified  by  fire,  tempest,  or  other 
casualty  not  occasioned'  by  the  default  of  the  said  D.  D.  or  of  his  as- 
signs;  in  either  of  which  cases  the  said  rent  is  either  to  cease  or 
to  be  fairly  apportioned,  according  as  the  said  destruction  of  the  said 
messuage,  tenement  and  premises  is  entire  or  partial; 

That  the  said  D.  D.,  his  heirs  or  assigns,  shall  and  will,  during 
the  said  term,  pay  all  taxes,  levies,  assessments  upon  the  said  demised 
premises,  or  upon  the  said  C.  C,  on  account  thereof; 

That  the  said  D.  D.,  or  his  assigns,  will  not,  during  the  term 
aforesaid,  assign  or  under-let  the  said  demised  premises,  or  any  part 
thereof,  to  any  person  whatsoever,  without  the  consent  in  writing 
of  the  said  C.  C,  his  heirs  or  assigns; 

That  the  said  D.  D.,  or  his  assigns,  at  the  expiration  or  other 

sooner  determination  of  the  said  term  of years,  will  peaceably 

surrender  and  3^eld  up  unto  the  said  C.  C,  his  heirs  or  assigns, 
the  premises  demised,  with  the  appurtenances  aforesaid; 

That  t^e  said  D.  D.,  his  heirs  or  assigns,  shall  and  will,  at  his  or 
their  proper  costs  and  charges,  from  time  to  time,  and  at  all  times  here- 
after, during  the  said  term,  well  and  sufficiently  repair  and  cleanse  the 
said  messuage  and  tenement,  and  all  and  singular  other  the  premises 
hereby  demised,  and  every  part  and  parcel  thereof,  by  and  with  all, 
and  all  manner  of  needful  and  proper  reparation,  so  as  to  preserve 
the  same  from  decay  and  deterioration,  excepting  any  casualty  by  fire 
or  other  occurrence  which  may  consume  or  destroy  the  said  messuage, 
tenement,  and  premises,  or  any  part  thereof,  without  default  on  the 
patt  of  the  said  D.  D.,  or  his  assigns;  it  being  understood  by 
and  between  the  parties  hereto,  that  such  loss  or  injury  happening 
to  the  said  messuage,  tenement,  and  premises,  without  any  default 
on  the  part  of  said  D.  D.,  or  his  assigns,  is  to  be  sustained  by  the 
said  C.  C,  his  heirs  or  assigns,  and  that  on  the  happening  of  such 
injury  or  destruction  as  aforesaid  the  said  D.  D.,  is  to  be  entirely 
discharged  from  the  obligations  of  this  indenture,  unless  the  said  C.  C. 
shall,  within  a  reasonable  time  after  notice  to  him  in  writing  of  such 
complete  or  partial  destruction,  rebuild  or  repair  the  said  messuage, 
tenement,  and  premises,  so  that  the  same  shall  be  in  as  good  a  con- 
dition as  before  such  casualty  occurred,  and  until  such  rebuilding  or 
repairs  shall  be  completed,  the  said  rent  is  to  be  suspended  or 
duly  apportioned; 
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That  t^e  said  D.  D.,  and  his  Assigns,  shall  not  use  nor  employ 
the  said  messuage,  tenement  or  premises,  or  any  part  thereof,  in  any 
other  way  or  manner  than  as  the  same  haye  been  customarily  used 
by  previous  occupants  thereof,  within  ten  years  last  past);  and 

That  in  the  event  of  a  default  of days  in  the  payment  of 

any  of  the  instalments  of  the  renti  hereinbefore  stipulated  for,  or  of  the 
breach  of  any  of  the~  covenants  and  agreements  herein  contained,  on 
the  part  of  the  said  D.  D.,  his  heirs  or  assigns,  to  be  observed,  kept, 
or  performed,  the  said  O.  C,  his  heirs  or  assigns,  at  any  time  after- 
wards, into  and  upon  the  demised  premises,  or  any  part  thereof,  in 
the  name  of  the  whole,  shall  and  may  re-enter,  and  the  same  again 
have,  re-possess,  and  enjoy,  as  of  his  or  their  former  estate. 

Witness  the  hands  and  seals  of  t;he  parties,  the  day  and  year 
first  above  written.  C.  C.  (seal.) 

D.  D.  (seal.) 

No.  3.    Lease  of  Water  Poweb 

(4  Min.  Inst.  1602;  Tate's  Forms,  161.) 

This  indenture,  made  this  day  of ,  in  the  year  of 

our  Lord,   192 — ,  between  C.   C,  of  ,   of  the  one   part,  and 

D.  D.,  of ,  of  the  other  part;  wltnesseth  that  the  said  C.  C,  in 

consideration  of  the  rents  and  covenants  hereinafter  reserved  and 
stipulated  on  the  part  of  the  said  D.  D.  to  be  paid  and  performed, 
doth  grant,  demise  and  lease,  untp  the  said  D.  D.,  and  his  assigns, 
the  right  and  privilege  of  using  the  water  passing  from  the  mill 

of  the  said  C.  €.,  situate  on  the ,  after  it  had  worked  the  said 

mill,  in  the  consttruction  or  propelling  of  any  kind  of  machinery  at 
the  factory  of  the  said  D.  D.,  or  for  any  other  purpose  to  which  the 
said  D.  D.,  or  his  assigns,  may  think  fit  to  apply  the  same,  except 
for  that  of  working  a  mill  to  grind  grain,  and  with  this  reservation 
and  restriction,  as  fully  and  amply,  to  all  intents  and  purposes,  as 
the  same  may  now  be  applied  and  used  by  the  said  C.  C,  to  have  and 
to  hold  the  said  right  and  privilege  of  the  water  aforesaid,  and  to  use 
and  enjoy  the  same,  subject  to  the  exception  and  restriction  aforesaid, 
unto  the  said  D.  D.,  and  his  assigns,  for  and  during  and  until  the 

full  end  and  (jerm  of years,  from  the day  of ,  in 

the  year  192 — .  Tielding  and  paying  therefor,  unto  the  said  C.  C, 
and  his  assigns,  during  every  of  the  said  years,  in  gold,  the  annual 

Bixin  of d'ollars,  by  quarterly  payments  of dollars  each, 

the  first  whereof  is  to  be  paid  on  the day  of ,  in  the  year 

192 — ,  Audi  the  said  C  C,  for  himself,  his  heirs  and  assigns,  doth 
covenant)  and  agree  with  the  said  D.  D.,  and  his  assigns,  that  the 
said  D.  D.,  and  his  assigns,  shall  have  and  enjoy  the  water  as  afore- 
said,  except  such  casual  hindrance  and  interruption  as  may  be  caused 
by  the  needful  repairs  in  and  about  the  said  mill  of  the  said  C.  C,  or 
any  of  appurtenances  thereto  belonging,  which  shall  be  made  with 
as  little  delay  as  possible,  after  reasonable  notice  given  to  the  said 
D.  D.,  and  his  assigns,  of  the  intended  interruption  of  the  regular 
flow  of  the  water. 
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And  thB  flild  D.  D.,  for  hlmaelf,  his  heirs  and  aiwigns,  doth 
coTonant  and  agree  with  the  said  C.  C,  and  his  assigns,  that  the  said 

D.  D.,  his  heirs  and  assigns,  will  well  and  truly  pay  to  the  said  C.  C^ 
and  his  assigns,  the  said  rent,  in  gold,  during  the  said  term,  at  the 
periods  aforesaid;  and  also,  that  t^e  said  D.  D.,  and  his  assigns, 
will  not  use  nor  emploty  the  water  aforesaid  for  the  working  of  any 
mill  for  the  grinding  of  grain;  and  it  is  by  these  presents  agreed  and 
proYlded,  that  the  right  and  priTilege  on  the  part  of  the  said  D.  D.,  and 
his  assigns,  of  using  the  said  water  for  any  purpose  whatsoever,  shall 
ipso  facto  immediately  cease  if  the  said  D.  D.,  or  his  assigns,  shall, 
in  violation  of  the  provisions  in  this  indenture  contained,  proceed 
to  apply  the  same  to  the  working  of  a  mill  or  other  machine!  for 
the  grinding  of  grain. 

Witness  the  hands  and  seals  of  the  said  parties,  the  day  and  year 
first;  above  written.  C.  C.  (seal.) 

D.  D.  (snAi4.) 

No.  4.    Assignment  or  a  Lkase 
(Sands'  Forms,  p.  28.) 

Know  all  men  by  these  presents,  that  A.  B.  of 1 — ,  for  and  In 

consideration  of  the  sum  of  dollars  to  him  in  hand  paid  by 

JB.  F.,  of  ,  the  receipt  whereof  1    hereby  acknowledged,  hath 

bargained,  sold,  assigned,  transferred  and  set  over,  and  by  these  pres- 
ents doth  bargain,  sell,  assign,  transfer  and  set  over  unto  the  said 

E.  F.,  his  executors  administrators  and  assigns,  all  and  singular, 
Ac.,  and  premises  comprised  in  the  within  written  indenture,  and 
therein  mentioned  to  be  thereby  demised,  with  t^eir  and  every  of 
their  appurtenanises,  together  with  the  within  indenture  of  lease,  and 
all  the  estate,  right,  title  and  interest  which  he,  the  said  A.  B., 
now  hath,  or  at  any  time  hereafter  shall  or  may  have,  claim,  challenge 
or  demand  of,  in  or  to  all  or  any  of  the  said  premises,  by  virtue  of 
the  said  Indenture  of  lease,  or  otherwise.  To  have  and  to  hold  the  said 
messuage,  ftc.,  and  all  and  singular  other  -the  premises,  with  their  and 
every  of  their  appurtenances,  unto  the  said  E.  F.,  his  executors,  adminis. 
trators  and  assigns,  for  and  during  all  the  rest,  residue  and  remainder 

yet  to  come  and  unexpired  of  the  within  mentioned  tjerm  of  

years,  In  as  full,  ample  and  beneficial  a  manner,  to  all  intents  and  pur- 
poses whatsoever,  as  he,  the  said  A.  B.  his  executors  or  administrators, 
might  or  could  in  any  manner  have  held  and  enjoyed  the  same,  if 
t^ese  presents  had  not  been  made,  subject,  and  without  prejudice,  to 

the  yearly  rent  of dollars,  in  and  by  the  said  Indenture  of  lease 

reserved  and  contained,  and  to  become  due  and  payable,  and  to  all 
and  every  the  covenants,  clauses,  provisos  and  agreements  therein 
•contained.  And  the  said  A.  B.,  for  himself,  his  heirs,  executors  and 
administralprs,  doth  hereby  covenant  and  declare,  to  and  with  the  said 
E.  F.,  his  executors,  administrators  and  assigns,  that  he,  the  said 
A.  B.,  hath  not,  at  any  time  heretofore,  made,  done,  committed  or 
executed,  or  wittingly  or  willingly  permitted  or  suffered  any  act,  deed, 
matter  or  thing  whatsoever,  whereby  or  wherewith,  or  by  reason  or 
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means  whereof,  the  said  messuage  and  premises  hereby  assigned  or 
Intended  so  to  be,  are»  is,  may,  can  or  shall  be  in  any  ways  impeached, 
charged,  affected  or  incambered  in  Utle,  charged,  estate  or  otherwise 
howsoerer. 

In  witness  whereof  1;ihe  said  A.  B.  hath  hereunto  set  his  hand  and 
seal,  on  this day  of ,  192 — 

A,  B«    [SEAIiw] 


No.  6.    NonoBB  to  Tebminats  the  Sbtolax  T^enahgdbs 

[See  Nos.  10-13»  under  Justice  of  the  peace,  div.  III.  (as  to  "Unlaw- 
ful Detainer").] 


No.  6.    Vabidub  Forms  undeb  "Unlawfui.  Detahves" 

[See  Nos.  1  to  9,  under  Justice  of  the  Peace,  dly.  III.    (as  to 
•Unlawful  Detainer").] 


No.  7.    Vabious  Fobms  under  "Dibtbess  Warraivt" 

[See  Nos.  1  to  7,  under  Justice  of  the  Peace,  div.  IV.  (as  to  "Dis- 
tress Warrants").] 


No.  8.    Crop  Liens 
[See  under  title  lAen  of  Mechanics  andi  Others,} 
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For  warrants  and  grants  from  land  office  and  escheats, 
see  Code,  §§  414-522;  and  Acts  1922,  amending  §  417;  also 
EschecBt  and  Escheator. 


LARCENY 


See    Embezzlement;    Cheats^   FcUse  Pretense^    Deceits^    and 
Other  Frauds 

I.    The  Statotbb 
S    1.    Grand  and  petit  larceny  defined;  how  punished;  lareeny  of 
horse,  mule,  ass,  oow,  steer,  bull,  or  calf;  how  punished 
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S  2.  Larceny  of  bank  notes,  checks,  eta,  or  any  book  of  accounts; 
how  punlshea 

9    3.    Lanoeny  may  be  of  things  fixed  to  the  freehold 

9  4,  Certain  dogs  not  assessed  subject  to  petit  larceny  and  tres- 
pass 

9  5.  Theft  or  destructlcm  of  public  recordls  by  others  than  of- 
ficers; how  punished 

9  6.  Removed;  etc.,  of  goods  distrained  or  levied  on  with  Intent 
etc.,  larceny 

9  7.  When  person  convicted  of  petit  larceny  has  been  before  sen- 
tenced for  like  ofTense;  how  to  be  confined 

9  8.  When,  In  prosecution  for  grand  larceny,  stoeused  may  be 
found  guilty  of,  and  sentenced  for,  petit  larceny 

9    9.    Where  stolen  property  brought  Into  State,  prosecuted  here 

II.      DlBGUSBION    OF    LcAACENT 

9  10.    Definitions 

9  11.    The  taking  necessary  to  larceny 

(1)  Definition  of  a  taking 

(2)  The  taking  may  be  actual  or  constructive 

(3)  Instances  of  constructive  taking  at  common  law 

(a)  Where  the  accused  has  the  mere  charge  of  cus- 
tody of  the  property;  or  the  special  use;  or  has  It 
for  a  special  purpose 

(b)  Where  the  possession  Is  obtained  by  fraud  and 
'  with  an  original  Intent  to  steal 

(c)  Where  the  privity  of  contract  under  which  the 
delivery  of  the  goods  was  obtained  Is  at  an  end 
at  the  time  of  conversion 

(4)  Taking  must  be  without  owner's  consent 
9  12.    Intent  In  taking 

(1)  The  intent}  necessary  to  constitute  larceny 

(2)  As  to  possession  of  goods  stolen  or  lost 

(3)  Defenses  to  repel  fraudulent  Intent 
9  13.    Subjects  of  larcenjy 

(1)  A3  to   subjects   of  larceny  generally 

(2)  Larceny  of  bank  notes,  checks,  bonds,  etc. 

(3)  Larceny  or  records,  process,  and  letters 

(4)  Larceny  of  human  remains,  coffin,  and  shroud 
(6)  Larceny  of  dogs  and  other  animals  of  curlositiy 

(6)  Larceny  of  animale  of  a  wild  nature 

(7)  Larceny  of  deeds  and  other  writings  touching  realty 
9  14.    Concerning  ownership  of  goods  and  their  description 

(1)  The  ownership  may  be  general  or  special 

(2)  Ownership  must  be  alleged  and  proved 

(3)  Averment  of  ownership  in  case  of  coffin  or  shroud 

(4)  Averment  of  ownership  In  case  of  bailment 

(5)  Averment  of  ownership  where  possession  Is  tortuous 

(6)  Averment  of  ownership  of  clothes,  etc.,  for  children 

(7)  Averment  of  ownership  of  goods  In  custody  of  law 
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(8)  Ayerment  of  ownership  of  goods  In  custody  of  servant 

(9)  Avermenti  of  ownership  of  church  or  corporation 

(10)  Ayerment  of  ownership  of  goods  of  a  deceaaed 

(11)  Ayerment  of  ownership  in  case  of  married  wonum 

(12)  Ownership  of  joint  tenants  and  tenants  In  common 

(13)  What  description  of  stolen  goods  necessary 

III.    RfiCEiyiNG  Stoucn  Gkwos 

S  15.    Recelylng,  etc.,  stolen  goods  knowing,  etc.,  larceny;  proeecu- 
tlon  theretor 

(1)  How  t^e  offense  may  be  proved* 

(2)  As  to  goods  bought  In  Virginia,  but  stolen  elsewhere 

(3)  Doctrine  as  to  wife's  receiving  stolen  goods 

(4)  Indictment  for  the  offense  under  the  statute 

(5)  Punishment  for  receiving  stolen  goods 

S  16.    Form  of  "description"  In  warrant  or  Indictment 

I.    The  Statutes 

§  1.  Grand  and  petit  larceny  defined;  how  ponished; 
larceny  of  horsey  nmle,  ass,  cow,  steer,  bull,  or  calf;  how 
ponished^ — ''If  any  person  steal  from  the  person  of  another 
money  or  other  thing  of  the  value  of  $5  or  more  he  shall  be 
deemed  guilty  of  grand  larceny  and  be  confined  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten  years.  If  any 
person  commit  simple  larceny  not  from  the  person  of  another 
of  goods  and  chattels  he  shall  if  they  are  of  the  value  of  $50 
or  more  be  deemed  guilty  of  grand  larceny  and  be  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  ten  years ; 
and  if  they  be  of  less  value  than  $5  in  the  first  case  or  $50  in 
the  last  he  shall  be  guilty  of  petit  larceny  and  shall  be  pun- 
ished by  confinement  in  jail  not  less  than  10  days  nor  more 
than  12  months  or  by  fine  not  less  than  $5  nor  more  than 
$100,  or  both.  But  any  person  who  shall  be  guilty  of  the 
larceny  of  a  horse,  mule,  or  ass  shall  be  punished  by  confine- 
ment in  the  penitentiary  not  less  than  3  nor  more  than  18 
years;  and  any  person  who  shall  be  guilty  of  the  larceny  of 
a  cow,  steer,  bull  or  calf,  shall  in  the  discretion  of  the  jury 
be  confined  in  the  penitentiary  not  less  than  one  nor  more 
than  five  years  or  be  confined  in  jail  not  exceeding  12  months 
and  fined  not  exceeding  $500."     (Code,  §  4440.) 

Stealing  sand  on  the  banks  of  the  Potomac  river,  is  a 
felony— Code,  §  4441. 

§  2.    Larceny  of  bank  notes,  checks,  etc^  or  any  book  of 
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acoouaU;  how  punishedL— "If  any  person  steal  any  bank  note, 
cheek,  or  other  writing,  or  paper  of  value,  whether  the  same 
represents  money,  and  passes  as  currency,  or  otherwise,  or 
any  book  of  accounts,  for  or  concerning  money  or  goods  due 
or  to  be  delivered,  he  shall  be  deemed  guilty  of  larceny  there- 
of, and  receive  the  same  punishment,  according  to  the  value 
of  the  thing  stolen,  prescribed  for  the  punishment  of  the  lar- 
ceny of  goods  and  chattels.  The  provisions  of  this  section 
shall  be  construed  to  embrace  all  bank  notes,  and  papers 
of  value  representing  money  and  passing  as  currency,  whether 
the  same  be  the  issue  of  this  State  or  any  other  State,  or  of 
the  United  States,  or  of  any  corporation,  and  shall  include 
all  other  papers  of  value,  of  whatever  description."  (Code, 
§  4442.)  ''In  a  prosecution  under  the  preceding  section,  the 
money  due  on  or  secured  by  the  writing,  paper,  or  book,  and 
remaining  unsatisfied,  or  which  in  any  event  might  be  col- 
lected thereon,  or  the  value  of  the  property  or  money  affected 
thereby,  shall  be  deemed  to  be  the  value  of  the  article  stolen." 
(Code,  §  4443.) 

§  3.  Larceny  may  be  ol  things  fiaced  to  the  freeholds — 
"Things  which  savor  of  the  realty,  and  are  at  the  time  they 
are  taken,  part  of  the  freehold,  whether  they  be  of  the  substance 
or  produce  thereof,  or  affixed  thereto,  shall  be  deemed  goods 
and  chattels,  of  which  larceny  may  be  conmiitted,  although 
there  be  no  interval  between  the  severing  and  taking  away." 
(Code,  §  4444.)  Sand  or  gravel  along  streams,  etc.,  is  also 
a  subject  of  larceny,  and  its  stealing  is  punishable  by  a  fine 
not  over  $300,  or  jail  not  over  6  months,  or  both — Acts  1920 
p.  284. 

§  4b  Certain  doga  not  aateased  subject  to  petit  larceny 
and  trespass.^ — ''All  dogs  in  the  cities  of  Richmond,  Peters- 
burg, and  Alexandria  and  in  the  county  of  Henrico,  whether 
listed  for  taxation  or  not,  shall  be  deemed  personal  property, 
and  may  be  the  subject  of  petit  larceny  and  malicious  or  un- 
lawful trespass.''  (Code,  §  4445.)  See,  also,  Animdla^  Fowls, 
etc.,  and  Dogs. 

§  5.  Theft  or  deatruction  ol  public  records  by  others 
than  officers;  how  poniahed.^ — ^''If  any  person  steal,  or  fraud- 
ulently secrete  or  destroy,  a  public  record  or  part  hereof,  he 
shall,  if  the  offense  be  not  embraced  by  section  4516  (see 
Records  (Offenses  Concerning) y  section  1),  be  confined  in  jail 
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not  exceeding  one  year,  and  fined  not  exceeding  $1,000^'. 
(Code,  §  4518.) 

§  6.  RemoTaly  etc^  of  goods  Astrained  or  Imed  on  with 
mtent,  etc,  larceny.^— "If  any  person  fraudulently  remove, 
destroy,  receive,  or  secrete  any  goods  and  chattels  that  have 
been  distrained  or  levied  on,  with  intent  to  defeat  such  dis- 
tress or  levy,  he  shall  be  deemed  guilty  of  larceny  thereof." 
(Code,  §  4447.) 

§  7.  When  person  convicted  of  petit  larceny  hais  been 
befcHne  sentenced  for  like  offense;  how  to  be  confined. — ^''When 
a  person  is  convicted  of  petit  larceny,  and  it  is  alleged  in  the 
indictment  on  which  he  is  convicted,  and  admitted,  or,  by 
the  jury  or  justice  before  whom  he  is  tried,  found,  that  he  has 
been  before  sentenced  in  the  United  States  for  the  like  of- 
fense, he  shall  be  confined  in  jail  not  less  than  thirty  days 
nor  more  than  one  year;  and  for  a  third,  or  any  subsequent 
offense,  he  shall  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  two  years."     (Code,  §  4785.) 

Confinement  conmiences  after  previous  term  expires — 
Code,  §  4786. 

§  8.  When,  in  prosecution  for  grand  larceny,  accused 
may  be  found  guilty  of,  and  sentenced  for,  petit  lareenyd — 
^'In  a  prosecution  for  grand  larceny,  if  it  be  found  that  the 
thing  stolen  is  of  less  value  than  $50,  the  jury  may  find  the 
accused  guilty  of  petit  larceny;  and  in  a  prosecution  for  petit 
larceny,  though  the  thing  stolen  be  of  the  value  of  $50  or 
more,  the  jury  may  find  the  accused  guilty ;  and  in  either  case 
he  shall  be  sentenced  for  petit  larceny."     (Code,  §  4921.) 

§  9.  Where  stolen  property  brought  into  Staite^  pros- 
ecuted here. — "If  any  person  commit  larceny  or  robbery 
beyond  the  jurisdiction  of  this  State  and  bring  the  stolen 
property  into  the  same,  he  shall  be  liable  to  prosecution  and 
punishment  here."     (Code,  §  4769.) 

II.    Discussion  op  Larceny 

§  10.  Definitions. — ^The  statute  (see  section  1,  above), 
does  not  define  larceny,  but  merely  classifies  larceny  into 
grand  or  petit  (pronounced  "petty"),  according  to  the  decree 
of  the  offense.  ("Simple"  larceny  is  used  as  distinguished 
from  compound  larceny,  i.  e.,  stealing  from  the  person,  or  by 
violence,  the  latter  being  robbery.) 
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Gramd  larceny  is  the  stealing  from  the  person  of  another, 
money  or  other  thing  of  the  value  of  $5  or  more;  or  the  com- 
mitting of  simple  larceny,  not  from  the  person,  of  the  goods 
and  chattels  of  the  value  of  $50  or  more.  Grand  larceny  is  a 
felony,  and  punishable  by  confinement  in  the  penitentiary  not 
less  than  one  nor  more  than  ten  years. 

Petit  loTceny  is  the  stealing  from  the  person  of  another^ 
money  or  other  thing  of  less  value  than  $5 ;  or  the  committing 
of  simple  larceny,  not  from  the  person,  of  goods  and  chattels 
of  less  value  than  $50.  Petit  larceny  is  a  misdemeanor,  pun- 
ishable by  imprisonment  in  jail  not  less  than  fifteen  days  nor 
more  than  six  months,  or  by  fine  not  less  than  $5  nor  more 
than  $100,  or  by  both.  But  the  larceny  of  a  horse,  mule,  ass, 
cow,  steer,  or  bull,  is  made  a  felony,  regardless  of  the  value. 

The  statute  says  if  any  person  ^^steal"  or  commits  '^simple 
larceny,"  leaving  it  to  the  conmion  law  to  say  what  "stealing" 
or  "simple  larceny"  is.  Simple  larceny,  whether  petit  or 
grand,  is  the  wrongful  or  fraudulent  taking  of  personal  goods 
of  some  intrinsic  value  belonging  to  another,  without  his 
consent,  and  with  the  intention  to  deprive  him  thereof  per- 
manently.    (H's  G.  &  M.  p.,  178.) 

§  11.    Tlie  taking  necessary  to  larceny^ — 

(1)  Dejmition  of  a  taking.  Taking,  whether  in  secret 
or  openly,  is  the  getting  possession  of  a  thing  by  such  seizure 
or  bodily  act  as  amounts  to  a  trespass.  To  get  possession  there 
must  be  a  severance  of  the  thing  from  the  possession,  actual 
or  constructive,  of  the  owner.  Taking,  therefore,  includes  the 
idea  of  asporation  or  carrying  away,  which  indeed,  is  satisfied 
by  the  least  removal. 

(2).  The  taking  may  be  actu^  or  constructive. — ^The 
taking  may  be  actual,  as  where  there  is  a  direct  taking  of 
actual  possession  by  the  thief  himself  or  by  him  through  the 
instrumentality  of  another;  or  the  taking  may  be  constructive, 
as  where  there  is  no  actual  taking  but  a  delivery  to  the  accused 
by  the  owner  himself,  and  yet  the  law  in  the  interests  of  so- 
ciety, holds  it  to  be  a  taking  nevertheless. 

(3)     Instances  of  constrtcctive  taking  at  common  law: 

(a)  Where  the  accused  has  the  mere  charge  or  custody 
of  the  property;  or  the  special  use;  or  has  it  for  a  special 
purpose. — Thus,  in  the  cases  of  butlers,  shepherds,  merchants 
clerks,  &c.,  of  guests  at  an  inn  as  to  furniture  thereof,  and  of 
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porters  of  baggage,  &c. — ^in  all  of  these  cases  if  there  be  an 
appropriation  to  their  own  use  of  what  is  conunitted  to  them, 
the  law  presumes  a  taking,  and  the  offense  is  larceny. 

(b)  Where  the  possession  is  obtained  by  fraiud  and  with 
an  original  intent  to  steal, — ^Thus,  where  possession  is  obtained 
by  hiring  a  horse  under  the  false  pretence  of  a  journey;  or 
where  possession  is  obtained  on  a  pretended  treaty  to  buy  or 
to  get  the  goods  for  another,  or  on  condition  to  return,  or  the 
like,  the  taking  is  sufficient  for  the  larceny  of  the  goods.  But 
where  the  owner  is  induced  by  false  pretences  to  part  with  the 
property  and  not  merely  the  possession  thereof,  there  can  be 
no  larceny  at  conmion  law,  but  there  may  be  by  statute  in 
Virginia. 

(c)  Where  the  privity  of  contract  under  which  the  de- 
livery  of  the  goods  was  obtained  is  at  an  end  at  the  time  of 
conversion, — ^As  where  the  bailment  is  ended  by  the  tortuous 
act  of  the  bailee,  or  otherwise,  and  the  property  is  then  con- 
verted to  his  own  use. 

(4)  Taking  must  be  without  owner^s  consent. — The 
taking  must  always  be  inA)ito  domino — i.  e.,  without  the 
owner's  consent;  but  taking  by  its  very  definition  imports 
want  of  consent,  for  if  with  consent  it  is  no  trespass,  and  hence 
no  taking. 

Therefore,  it  is  no  larceny — 

(a)  Where  the  taking  is  induced  or  assented  to  by  the 
owner,  even  though  the  object  be  to  detect  a  thief,  and  the 
act  was  committed  without  knowledge  of  the  owner's  consent ; 
but  otherwise,  if  the  owner  only  suffers  the  act  and  afford 
facilities  for  its  commission. 

(b)  Where  the  taking  is  induced  or  the  delivery  of  the 
goods  is  made  by  the  owner's  servant,  it  is  not  larceny  if  the 
servant  acted  by  the  master's  direction;  but  if  there  be  no 
direction  by  the  master,  then  it  is  larceny  if  the  servant  is  a 
bailee  and  so  the  special  owner  thereof,  and  capable  of  giving 
consent,  though  otherwise  if  he  had  a  mere  charge  of  the 
goods. 

(c)  Where  the  taking  is  with  the  consent  of  the  owner's 
wife  it  is  no  larceny,  for  in  contemplation  of  law  the  wife  is 
one  with  her  husband,  and  moreover  has  a  qy^isi  property  in 
her  husbands'  goods;  but  it  is  otherwise  if  the  taker  is  her 
adulterer.     (H's  G.  &  M.  pp.  179-82.) 
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§  12.    Intent  in  takings — 

(1)  The  intent  necessary  to  constitute  larceny. — ^To  con- 
stitute larceny,  the  taking  must  be  aafiimo  furandij  or  with  a 
wrongful  or  fraudulent  intent  to  deprive  the  owner  perma- 
nentiy  of  his  goods,  and  this  intent  must  exist  when  the  ac- 
cused  first  came  into  possession  of  the  chattel,  and  if  it  exist 
then,  his  guilt  is  not  purged  by  returning  the  goods.  If  the 
intent  to  appropriate  be  formed  after  possession  is  acquired 
(of  which  the  justice  or  jury  must  judge),  it  is  not  larceny 
proper. 

The  taking  must  be  not  only  ammo  furamdi^  but  also  lucri 
causa^  or  for  the  sake  of  gain;  and  in  this  connection  Mr. 
Minor  observes  that  ^^such  refinements  are  indulged  as  to  what 
is  the  nature  of  the  gain  required,  as  to  annul  the  effect  of 
that  element  of  the  description  and  to  warrant  its  pretermis- 
sion." 

(2)  As  to  possession  of  goods  stolen  or  lost. — Exclusive 
possession  of  goods  recently  stolen,  unless  explained,  is  prima 
facie  evidence  of  the  theft;  but  this  presumption,  as  in  other 
cases,  may  be  strengthened  or  weakened  by  circumstances. 
But  mere  possession  of  goods  which  have  been  actually  lost 
is  not  primna  facie  proof  of  guilt. 

(3)  Defences  to  repel  fraudvlent  intent. — 

(a)  Taking  under  a  bona  fde  claim  of  right,  upon  a 
fair  pretense  of  property,  although  ill-founded,  is  not  larceny. 

(b)  Taking  in  good  faith  by  accident  or  mistake,  is  not 
larceny. 

(c)  Taking  as  a  mere  trespasser,  without  intending  to 
appropriate,  is  not  larceny:  Thus,  taking  a  horse  to  ride  a 
journey  only;  a  plow  to  use  for  a  time  only;  a  coat  for  a  par- 
ticular and  temporary  purpose  only;  or  in  a  wanton  spirit, 
only  to  annoy — ^these  are  not  larceny ;  even  though  the  articles 
are  not  returned,  but  are  abandoned.  Also  an  offer  of  full 
compensation  at  the  time  of  taking  tends  strongly  to  dis- 
prove the  criminal  intent,  but  not  necessarily  to  repel  it. 

(d)  sks  to  taking  goods  actually  lost  there  are  three  cases 
to  be  observed:  (1)  Where  upon  the  finding  there  is  no  in- 
intention  to  appropriate  the  goods,  but  afterward  they  are 
appropriated,  it  is  not  larceny;  (2)  where  upon  the  finding, 
the  finder  believing  or  having  reason  to  believe  the  goods  to  be 
lost,  but  not  knowing  the  owner  nor  having  from  marks  on  the 
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the  goods  the  means  to  find  him,  appropriate  them  immedi- 
ately, it  is  not  larceny;  (3)  where,  in  a  like  case  as  the  last, 
the  finder  know;s  the  owner,  or  from  marks  on  the  goods  can 
ascertain  him,  it  is  larceny. 

(e)  Taking  by  necessity,  as  in  himger,  &c.,  is  a  pallia- 
tion rather  than  an  excuse,  and  from  considerations  of  public 
policy  is  not  admitted  by  the  law  as  a  defense.  (H's  G.  & 
M.,  pp.  182-3.) 

§  13.    Subjects  of  lareenyd — 

(1)  As  to  subjects  of  larceny  generally. — By  virtue  of 
the  conmion  law,  larceny  may  be  of  all  kinds  of  goods  and 
chattels,  animate  and  inanimate,  wherein  there  may  be  prop- 
erty in  possession,  and  which  have  an  intrinsic  value,  even 
though  less  than  the  smallest  coin ;  and  by  statute  in  Virginia, 
larceny  may  be  committed  of  things  not  thus  embraced  by  the 
common  law. 

(2)  Larceny  of  hanky  notes,  checks,  bonds,  etc. — ^At  com- 
mon law,  bank  notes,  bonds,  bills,  and  other  securities  are  not 
subjects  of  larceny,  because,  being  mere  choses  in  action  and 
having  no  corporeal  existence,  they  import  no  property  in 
possession  and  besides  have  no  intrinsic  value.  But  otherwise 
by  statute  (see  section  2,  above). 

(3)  Larceny  of  records,  process,  and  letters, — These  are 
not  subjects  of  larceny  at  common  law,  because  they  have  no 
intrinsic  value.  But,  by  statutes  in  Virginia  (see  section  5, 
above),  it  is  a  substantive  offense  to  steal  or  fraudulently  to 
secrete  a  public  record,  or  part  thereof,  and  is  punishable  by 
fine  and  imprisonment.  And  although  letters  are  not  subjects 
of  larceny  by  any  statute  in  Virginia,  yet  by  statute  of  United 
States,  letters  in  the  post-office  or  in  the  mail  are  subjects 
of  larceny. 

(4)  Larceny  of  human  remains,  co'ffin,  and  shroud, — 
Dead  bodies  of  human  beings  are  not  subjects  of  larceny  at 
common  law,  for  no  property  exists  in  them;  but  otherwise 
as  to  grave  clothes  and  coffins,  which  belong  to  the  personal 
representative  or  to  the  person  who  supplied  them.  But,  by 
statute  in  Virginia  (see  section  4552),  unlawfully  to  disinter 
or  to  displace  a  dead  human  body  is  a  felony — see  Rm^ying 
Orov/nds. 

(5)  Larceny  of  dogs  aand  other  (mimals  of  curiosity. — 
Dogs,  cats,  parrots,  monkeys,  and  other  animals  kept  for 
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whim  or  pleasure,  are  not,  by  the  common  law  subjects  of 
larceny,  having  no  such  value  as  would  entitle  them  to  that 
distinction;  yet  a  civil  action  may  be  maintained  for  theuL 
In  this  connection  Mr.  Minor  suggests  that  ^^perhaps  when 
animals  of  this  description  have  a  pecuniary  value  apart  from 
the  whim  or  caprice  of  the  owner,  as  in  case  of  persons  who 
deal  in  them  as  articles  of  merchandise,  or  of  a  trained  shep- 
herd's dog,  and  the  like,  they  may  be  the  subjects  of  larceny." 
But  as  to  dogs,  see  section  4,  above. 

(6)  Larceny  of  amrnals  of  a  wild  nature. — Animals 
fercB  natures  or  of  a  wild  nature,  which  have  not  been  reclaimed 
and  appropriated,  are  not  subjects  of  larceny,  for  there  is  no 
property  in  them;  but  otherwise  if  they  have  been  reclaimed 
and  appropriated,  for  then  there  may  be  an  absolute  or  quali- 
fied property  in  them. 

(7)  Larceny  of  deeds  and  other  writings  touching  realty, 
— ^No  larceny  can  be  committed,  at  common  law,  of  deeds  and 
other  written  assurances  concerning  realty,  for  besides  savor- 
ing of  the  realty,  they  have  no  intrinsic  value.  But  Mr.  Minor 
says  it  is  probably  otherwise  by  statute  in  Virginia  (see  section 
3,  above)  as  they  savor  of  the  realty.  (H's  G.  &  M.,  pp. 
188-7.) 

§  14    ConccmiiiY  ownersluii  of  good*  and  their  Jesuip- 


(1)  The  ownership  may  he  general  or  special. — By  the 
definition  of  larceny  the  goods  must  belong  to  another,  by 
which  is  not  meant  that  the  person  from  whom  they  are  taken 
must  be  the  absolute  owner  thereof;  for,  in  law,  a  thing  may 
have  two  owners,  one  having  the  absolute  or  general  property 
in  the  thing,  and  the  other  a  qualified  or  special  property  in 
it,  thus,  where  the  right  of  property  is  separated  from  the 
possession,  as  in  the  case  of  bailment  of  goods,  where  the  gen- 
ereal  property  is  in  the  bailor,  while  the  special  property  is 
in  the  bailee.  So  likewise  where  a  thief  steals  from  a  thief, 
the  true  owner  of  the  goods  has  the  general  property  and  the 
thief  from  whom  they  are  again  stolen  has  the  special  prop- 
erty. 

(2)  Ownership  must  he  alleged  and  proved. — By  the 
common  law,  as  well  as  by  the  statute  in  Virginia  (see  section 
4872  of  the  Code),  ownership  may  be  alleged  in  the  indict- 
ment or  warrant,  to  be  in  any  one  having  either  a  general  or 
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a  special  property  in  the  goods  stolen.  Ownership,  however, 
whether  general  or  special,  must  be  stated,  and  stated  truly, 
if  the  owner  be  known ;  if  not  known,  the  indictment  must  aver 
the  owner  to  be  unknown,  and  the  jury  must  be  satisfied  that 
the  goods  were  stolen.  Btit  the  omission  to  state  ownership 
is  cured  by  the  verdict.  And  the  proof  of  ownership  must  cor- 
respond with  the  averment,  for  if  the  owner  be  misnamed,  the 
variance  is  fatal ;  but  such  variance  may  be  avoided  by  insert- 
ing counts  charging  the  ownership  in  as  many  ways  as  there 
are  parties  interested. 

(3)  Averment  of  ovmerskip  in  case  of  eoffin  or  shroud. 
— ^As  to  coffins  and  Crouds,  the  indictment  may  allege  the 
ownership  to  be  in  the  personal  representative  of  the  deceased, 
or  the  person  who  supplied  them. 

(4)  Averment  of  ownership  in  case  of  bailment, — ^When- 
ever  a  person  has  a  special  property  in  a  thing,  or  holds  it  in 
trust  for  another,  as  in  case  of  bailment,  the  property  may  be 
laid  in  the  general  owner  (the  bailor),  or  in  the  special  owner 
(the  bailee).  But  where  a  person  bails  goods  to  another  and 
then  steals  them  himself  in  order  to  charge  the  bailee  with 
their  value,  in  such  a  case  the  ownership  must  be  laid  in  the 
bailee.  And  it  may  be  here  observed  that  it  is  not  necessary 
to  state  that  the  property  was  taken  from  the  possession  of 
any  one;  but  if  it  is  so  stated,  it  must  be  proved  as  alleged, 
and  possession  of  the  bailee  is  not  that  of  the  bailor. 

(5)  Averment  of  ovmership  where  possession  is  toriAious. 
— ^Where  possession  of  property  is  tortuously  acquired,  the 
property  may  be  alleged  to  belong  to  the  true  owner  or  to 
the  tortuous  possessor,  even  though  the  latter  had  himself 
stolen  it. 

.(6)  AvermeM  of  ownership  of  clothes^  etc.^  for  children, 
— Clothes  and  other  necessaries  provided  by  a  parent  for  his* 
minor  child  may  be  laid  as  the  property  of  either  the  parent 
or  sueh  child. 

(7)  Averm£nt  of  ownership  of  goods  in  custody  of  la/ur, 
— ^Where  goods  are  in  custody  of  the  law,  as  where  they  are 
levied  on,  they  may  be  laid  either  in  the  true  owner  or  in  the 
officer  making  the  levy. 

(8)  Averment  of  ownership  of  goods  in  custody  of  ser- 
vant.— ^Where  goods  are  in  custody  of  servants,  they  mi^,  in 
general,  be  alleged  to  be  the  property  of  the  master;  but 
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otherwise  if  the  servant  has  not  the  mere  care  of,  but  the  prop- 
erty in,  them  as  temporary  bailee. 

(9)  Averment  of  ownership  of  church  or  corporation. 
— In  case  of  goods  belonging  to  a  church,  they  may  be  averred 
to  be  the  property  of  the  trustees,  &c.,  but  goods  of  a  corpora- 
tion must  be  alleged  to  belong  to  it  by  its  corporate  name. 

(10)  Averment  of  ownership  of  goods  of  a  deceased. — 
Goods  of  a  deceased  person  may  be  laid  as  the  property  of 
the  personal  representative,  or  of  the  person  in  whose  custody 
as  temporary  trustee  goods  are.  A  personal  representative 
has  per  se  such  a  special  property  as  will  permit  the  goods  to 
be  laid  as  his  individually. 

(11)  Averment  of  ownership  in  case  of  married  women, 
— ^In  general,  goods  must  be,  at  common  law,  alleged  to  be  the 
property  of  the  husband;  but  under  our  married  woman's  law 
they  may  be  her  own  property  and  if  so,  the  averment  of 
ownership  should  conform  to  the  fact,  although  if  the  hus- 
band live  with  the  wife,  he  has  such  a  special  property  in  her 
goods  that  they  may  be  laid  as  his. 

(12)  Ownership  of  joint  tenants  and  tenaavts  in  com/man, 
— ^Where  the  things  belong  to  the  taker  and  another  in  con- 
junction, as  in  case  of  joint  tenants  and  tenants  in  common, 
the  taking  is  no  larceny,  because  each  is  entitled  to  the  pos- 
session; but  where  a  stranger  is  the  taker,  it  is  larceny,  and 
the  property  of  such  tenants  must  be  laid  jointly  and  the 
names  of  all  the  tenants  must  be  correctly  given. 

(13)  What  descHption  of  stolen  goods  necessary. — ^The 
indictment  must  describe  the  articles  stolen  specifically,  by  the 
names  usually  appropriated  to  theitn,  and  the  number  and 
value  of  each  species  of  goods  must  be  stated.  For  what 
description  is  sufficient  of  money  stolen,  see  section  3994  of  the 
Code,  as  amended  by  Acts  1897-8,  p.  638.  (H's  G.  &  M.,  pp. 
186-80.) 

III.    Receiving  Stolen  Goods 

§  15.  Recrivingy  etc,  stoleii  goods  knowing,  etc,  lar- 
ceny; prosecution  therefor^— ''If  any  person  buy  or  receive 
from  another  person,  or  aid  in  concealing  any  stolen  goods, 
or  other  thing,  knowing  the  same  to  have  been  stolen,  he  shall 
be  deemed  guilty  of  larceny  thereof,  and  may  be  proceeded 
against,  although  the  principal  offender  be  not  convicted." 
(Code,  §4448.) 
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Beceiving,  buying,  or  aiding  in  concealing  stolen  goods, 
knowing  them  to  be  stolen,  was  only  a  high  misdemeanor  at 
common  law;  the  offender  could  not  be  a  felon  as  accessary 
after  the  fact,  the  goods,  only  and  not  the  felon  being  received. 

To  convict  under  this  statute  four  things  must  be  proved : 
(1)  That  the  goods  were  stolen  by  some  person;  (2)  that  the 
accused  bought  or  received  them  from  another  person,  or  aided 
in  concealing  them;  (3)  that  at  the  time  he  knew  they  had 
been  stolen;  and  (4)  that  he  bought,  received,  or  aided  in  con- 
cealing them  with  a  dishonest  intent. 

(1)  How  the  offense  may  he  proved. — ^To  prove  the  of- 
fense the  thief  is  a  competent  witness;  but  his  testimony,  like 
that  of  all  other  accomplices,  should  be  scrupulously  weighed, 
and  upon  it  alone  a  conviction  should  rarely  or  never  be  had. 
Guilty  knowledge  may  be  inferred  from  inadequacy  of  price, 
irresponsibility  of  vendor,  secrecy  of  transaction,  concealment 
of  the  goods,  or  the  like;  and  for  the  purpose  of  guilty  knowl- 
edge, it  is  competent  to  give  in  evidence  other  like  instances 
of  receiving,  if  they  be  not  too  remote.  The  buyer  is  required 
to  exercise  usual  circumspection;  so  that,  if  a  man  in  the  de- 
fendant's position  ought  to  have  suspected,  then  the  accused 
will  be  regarded  as  having  suspected,  as  far  as  was  necessary 
to  put  him  on  his  guard. 

(2)  As  to  goods  bought  in  Virginda,  but  stolen  else- 
where,— If  goods  stolen  in  North  Carolina  are  carried  by  the 
thief  into  Virginia,  and  bought  here  by  one  knowing  of  the 
theft,  Mr.  Minor  says  that  while  the  American  authorities 
differ,  the  weight  of  reason  seem  in  favor  of  the  view  that  it 
is  not  within  the  statute,  because:  (1)  No  cognizance,  inde- 
pendently of  statute,  can  be  had  of  a  crime  committed  outside 
of  the  State;  (2)  the  thief  himself,  under  such  circumstances 
found  in  possession  in  Virginia,  would  not,  at  common  law, 
be  amenable  to  punishment  in  Virginia;  (3)  the  receiver  of  a 
felon,  where  the  crime  was  committed  outside  of  the  State  is 
not  amenable  at  common  law  to  punishment  in  Virginia;  and 
(4)  in  England  they  have  a  statute  authorizing  the  punish- 
ment of  pflurties  under  such  circumstances,  which  would  have 
been  needless  had  the  common  law  authorized  it.  (See 
section  9,  above.) 

(3)  Doctrine  as  to  wife^s  receiving  stolen  goods. — ^A 
wife  cannot  be  convicted  of  receiving  goods  stolen  by  her 
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husband ;  nor  if  stolen  by  some  one  else,  if  her  husband  con- 
nive at  her  guilty  reception,  but  it  is  otherwise  if  such  recep- 
tion is  without  his  knowledge.  Yet  the  husband  may  be  con- 
victed of  receiving  stolen  goods  which  his  wife  has  voluntarily 
stolen,  or  which  she  has  received  if  he  connive  at  her  guilty 
reception. 

(4)  Indictment  for  the  ofense  under  the  statute. — Our 
Supreme  Court  has  held  that  an  indictment  under  this  statute* 
which  makes  the  offense  larceny,  may  be  either  in  the  form  of 
an  indictment  for  larceny,  or  it  may  set  forth  the  specific  facts 
which  the  statutes  declares  constitute  the  offense;  and  proof 
of  the  several  requisite  of  the  offense  is  necessary,  and  will 
sustain  the  indictment  in  either  form. 

(5)  Punish/ment  for  receiving  stolen  goods, — The  pun- 
ishment is  the  same  as  for  larceny-:— see  section  1,  above. 

Would  the  offense  under  the  statute  be  punished  as  grand 
or  petit  larceny,  if  the  money  or  other  property  were  stolen 
from  the  person  of  another,  and  of  greater  value  than  $5  and 
of  less  than  $60?     (H's  G.  &  M.,  194-6.) 

§  IS.    Form  of  **deaciiptiop'*  in  warrant  or  indEctmenL — 

No.  1.    Laboei?t  or  Go(H>8  in  Oenbul 

(Code,  S   4440.) 

Descrtption  : 

"ten  bushels  of  wheat,  (or  other  goods),  of  the  value  of dollars, 

and  one  hundred  pounds  of  tobacco,  of  the  value  of dollars,  of 

the  goods  and  chattels  of  the  said  A.  B.,  feloniously  did  steal,  take, 
and  carry  away." 

If  the  case  be  petit  larceny,  leave  out  the  word  "feloniouslir"  in 
this  and  the  following  warrants,  and  insert  in  its  stead,  "unlawtully." 


No.  2.    Stealiho,  at  same  time,  Two  os  more  Abtioles  belonoino  to 

DiFFEStENT  Persons 

(Idem.) 
Description: 

"one  coat;  of  the  value  of dollars,  of  the  goods  and  chattels 

of  the  said  A.  B.,  and  two  pair  of  boots,  of  the  value  of dollars, 

of  the  goods  and  chattels  of  one  P.  G.,  feloniously  did  steal,  take, 
and  carry  away." 
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No.  8.    Stealing  a  Bank  Note  gb  Bank  Notbs 

(Idem;  SS  4442-3.) 

Debcbiftion: 

"one  bank  note»  for  the  payment  of dollard,  and  of  the  value 

of dollars,  then  being  the  bank  note  and  property  of  the  said 

A.  B.,  jEeloniouBly  did  steal,  take,  and  carry  awasr"; 

<»  SECOND  dbscbiftion: 
"divers,  to-wit:  four  (or  other  number)  bank  notes,  for  the  payment 

of  divers  sums  of  money,  in  the  whole  amounting  to  the  sum  of 

dollars,  and  of  the  value  of dollars,  1|hen  being  the  bank  notes 

and  property  of  the  said  A.  B.,  feloniously  did  Bteal,  take,  and  carry 
away." 

If  mare  tJuin  one  bank  note  be  stolen,  use  the  "second  description"; 
otherwise  use  the  first  "description.' 


rt 


No.  4.    Stealing  a  Bill  or  Exchange,  Pbomibsobt  Noi^  Single  Bill 

0B  Bond 

(Idem.) 

Debcbiftion: 

"one  bill  of  exchange,  for  the  payment  of dollars,  and  of  the 

value  of dollars,  the  said  bill  of  exchange  then  being  the  property 

of  the  said  A.  B.,  and  the  said  sum  of  dollars,  payable  and 

secured  by  and  upon  the  said  bill  of  exchange,  being  then  due  and 
unsatisfied  to  the  said'  A.  B.,  the  proprietor  thereof,  feloniously  did 
8t(sal,  take,  and  carry  away." 

In  case  of  a  promissorv  note^  single  bin,  or  bond,  leave  out  "bill 
of  exchange"  in  the  above  form,  and  substitute  therefor  such  writing 
as  the  case  may  be. 


No.  5.    Stealing  Coin 

Description: 

"five  (or  other  number)  pieces  of  gold  coin,  current  in  this  Ck)mmoii- 
wealth,  called  "eagles,"  and  of  the  value  of  ten  dollars  each,  of  ifie 
moneys  and  coin  of  the  said  A.  B.,  then  and  there  feloniously  did 
steal,  take,  and  carry  away/' 


No.  6.    Stealing  a  Horse  Mule,  Ass,  Cow,  Steeb,  Bull,  ob  Galv 

(Code,  S  4440.) 

Description: 

"one  horse  (or  mule  or  etc.)  of  the  value  of  dollars,  the 

horse  and  property  of  the  said  A.  B.,  feloniously  did  steal,  take,  and 
carry  away." 
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No.  7.    Rmovnro,  Dbbtbotino,  RBODYiifo,  ob  Sbcbbting  Ckxxw  Dm- 

TRAiNCD  Oil  Levied  oir 

(Ck>de,  S  4447.) 

Dbscbiption: 

"felonlouflly  and   fraudulen^y  did  remove    (or  destroy,  receive,  or 

secrete,  as  tlie  case  may  be)  one  bay  horse,  of  the  value  of  

dollars,  the  horse  and  property  of  one  P.  0.»  a  constable  (or  other 
officer)  of  said  county,  with  intent  to  defeat  a  certain  levy  (or 
dit^press)  made  by  the  said  constable  on  the  said  horse  in  faror  of  one 
D.  S." 


No.    8.    SiCAUNO  Things  AirincxED  to  the  Fbebhold 

(Code,  S   4444.) 

Debgbiftion: 

"did  feloniously  sever  from  the  dwelling-house  of  him,  the  said  A.  B., 
a  large  quantity  of  lead,  the  property  of  the  said  A.  B.,  of  the  value 

of dollars,  and  the  same  then  and  there  felonioulsly  did  steal* 

take,  and  carry  away." 


No.  9.    Stealing  fbom  the  Person  of  Anotheb 

Follow  such  one  of  the  foregoing  warrants  as  is  suited  to  the 
thing  stolen,  and  immediately  before  the  word  "feloniously,"  insert 
the  phrase  "from  the  penson  of  him,  the  said  A.  B." 


No.  10.    Feloniously  Rbcrtvino  Stolen?  Goods 

(Ck)de  S  4448.) 

Desobiption: 

"feloniously, did  buy  and  receive  one  gold  watch,  of  the  value  of 

dollars,  and  one  vest,  of  the  value  of cents,  of  the  goods  and 

chattels  of  the  said  A.  B.,  which  said  goods  and  chattels  were  lately 
before. feloniously  stolen,  taken,  and  carried  away  from  the  said  A.  B., 
he  the  said  G.  D.  then  well  knowing  the  said  good  and  chattels  to 
hare  been  feloniously  stolen,  taken,  and  carried  away." 

If  the  case  be  a  misdemeanor,  omit  "feloniously"  in  this  and  the 
following  warrant,  and  in  its  stead  insert  "unlawfully.'' 


No.  11.    Feloniously  Receiving  a  Stolen  Bank  Note  ob  Bank  Notes 

(Idem,) 

Desobiption: 
feloniously  did  buy  and  receive  one  bank  note,  for  the  payment  of 
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dollarB,  and  of  the  value  of dollars,  the  bank  note  and 

property  of  the  said  A.  B^  which  said  bank  note  was  lately  before 
feloniously  stolen,  taken,  and  carried  away  from  the  said  A.  B.,  he 
the  said  C.  D.  then  well  knowing  the  wid  bank  note  to  hare  been 
feloniously  stolen,  taken,  and  carried  away." 

OS  BBOOIVD  I«8CBZFnON: 

"feloniously  did  buy  and  receiye  divers,  tp-wit:  four  (or  other  number) 
of  bank  notes,  for  the  payment  of  divers  sumis  of  money,  in  the  whole 

amounting  to = —  dollars,  and  of  the  value  of dollars*  the 

bank  noteB  and  property  of  the  said  A.  B.,  which  said  bank  notes 
were  lately  before  feloniously  stolen,  taken,  and  carried  away  from  the 
said  A.  B.,  he  the  said  C.  D.  then  well  knowing  the  said  bank  notes 
to  have  been  feloniously  stolen,  taken,  and  carried  away." 

If  nu)re  than  one  bank  note,  use  the  "second  description";  other- 
wise use  the  first  "description." 


LAUNDRIES,  ETC. 

For  regulation  and  inspection  of  public  laundries  and 
wash  houses,  in  reference  to  public  health,  see  Code,  §  1545. 
For  an  act  limiting  the  recovery  for  loss  of,  or  injury  to, 
wearing  apparel,  clothes,  or  other  articles  in  dyeing  or  laun- 
ing,  see  Acts  1920,  p.  817. 


LETTER  OF  CREDIT     . 

See  BUI  of  Exchange 

S  1.    Definition  and  nature 

S  2.    Forms  of  "Letters  of  Credit" 

§  1.  Definition  and  nature^ — ^A  letter  of  credit  is  a  letter 
from  a  merchant  in  one  place  directed  to  another  in  another 
place  or  country,  requiring  him,  if  a  person  therein  named  or 
the  bearer  shall  have  occasion  to  buy  goods  or  to  want  money 
to  any  particular  or  unlimited  amoimt,  to  either  procure  the 
same  or  pass  his  promise,  bill  or  other  engagement  for  it,  the 
writer  of  the  letter  undertaking  to  provide  him  the  money  for 
the  goods  or  to  give  him  other  satisfaction. 
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The  letter  may  be  directed  to  the  writer's  friends  or  cor- 
respondents  or  to  some  particular  one  of  them.  When  the 
letter  is  presented  to  the  person  to  whom  it  is  addressed  he 
either  agrees  to  comply  or  refuses.  If  he  refuse,  the  letter 
should  be  returned  to  the  writer  unless  it  is  addressed  to  a 
merchant  who  is  a  debtor  of  the  writer,  in  which  case  the 
person  holding  it  should  have  it  protested. 

Jf  the  holder  of  the  letter  has  paid  the  writer  for  it  or 
has  secured  payment  therefor  to  be  made,  the  letter  is  similar 
to  a  bill  of  exchange  (see  Bills  of  Exchange) .  If  given  merely 
as  an  accommodation  it  amounts  to  a  guaranty  of  payment  of 
any  advances  made  to  the  holder,  or  for  any  draft  accepted 
or  bill  discounted  for  him  by  the  party  to  whom  the  letter  is 
addressed. 

§  2.    Fonna  of  ''Letters  of  Credit.''— 

No.  1.    Home  LdBTTEB  or  Cbxdit 

Norfolk,  Va,, ,  192—. 

BANK,  NORFOLK,  VA., 

OiafTLBicEEr: — ^Please  honor  the  drafts  of  the  bearer,  Mr. 
-,  who  is  about  to  vlglt  New  York,  to  the  ^tent  of  %— , 


forwarding  the  checks  as  drawn,  to  the  debit  of  this  bank. 

I  am  eta  A.  B. 

To  Bankf  New  York. 


No.  2.    FbBEioir  Lrans  or  Cbedtt,  and  LdBTTEB  Adtisino  or  the  Obulnt.. 

nro  or  It 

Norfolk,  Va.,  .  192—. 

MeflierB.  A.  it  B.,  Ix)ndon. 

OEivTLEMEir. — We  take  pleasure  in  introdticing  to  you  Mr.  Richard 
Roe,  who  is  about  to  visit  England  and  France,  and  desires  us  to  open 
a  credit  for  him  with  you  for  five  hundred  pounds  sterling.  You 
will  please  honor  his  drafts  to  an  amount  not  exceeding  in  all  the 
sum  named,  and  charge  the  same  to  us,  with  advice. 

Annexed,  we  send  you  the  signature  of  Mr.  Roe. 

Respectfully  yours. 

Signature  of  C.  it  D. 

RiGHABD   KOB. 


Norfolk,  Va.,  May ,  192—. 

Messrs.  A.  it  B.,  Liondon. 

Gentlemen.— We  have  this  day  granted  a  letter  of   credit  on 
yon  (duplicate  of  which  we  enclose),  for  five  hundred  pounds  sterling, 
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to  Mr.  Richard  Roe.  Mr.  Roe  is  a  man  ot  aboat  forty-flTe  years  of 
age,  about  five  feet  ten  inches  in  height,  dark  complexion,  and  slightly 
marked  by  smaa-pox. 

Re8peot;fally  yours, 

C.  IbD. 


LIBEL 

(See  "Burks'  Pleading  &  Practice"  (new  ed.)  title  "Slander 
and  liber.) 

See  Slander 

I  1.    Definition 

{  2.    A  civil  injury  and  criminal  offense 

S  8.    What  publication  of  a  libel  necessary 

{  4.    The  malice  necessary  for  a  libel 

S  6.    What  publications  are  lawful  and  priYileged 

(1)  Where  the  publication  is  unInt^ntional 

(2)  Where  the  publication  was  made  in  a  bona  fide  dis- 
charge of  a  moral  duty  to  society 

S  6.    Truth  of  words  and  other  defenses 

{  7.    Damages 

{  8.    Forms  of  "description"  in  warrant  or  indictment 

§  1.  Deiinifion,F-->A  libel  is  a  malicious  defamation  of 
any  person,  living  or  dead,  made  public  by  printing,  writing, 
signs,  or  pictures,  in  order  to  provoke  him  to  wrath,  or  to 
expose  him  to  public  hatred,  contempt,  or  ridicule.  Thus,  it 
is  a  libel  to  print  of  a  person  that  he  is  a  "swindler,"  or  a 
"villain,"  or  a  "scoundrel";  that  "he  has  the  itch  and  stinks 
of  brimstone";  to  charge  a  man  with  gross  misconduct  and 
insulting  females;  or  a  counsellor  with  offering  himself  as  a 
witness  in  order  to  divulge  the  secrets  of  his  clients;  or  that 
a  member  of  Congress  is  a  "fawning  sycophant,  a  misrepre- 
sentative  in  Congress,  and  a  grovelling  office-seeker";  to  im- 
pute to  a  person  the  commission  of  a  crime;  to  impute  inca- 
pacity or  dishonesty  to  a  man  in  his  trade  or  livelihood,  as, 
for  instance,  to  call  a  tradesman  a  bankrupt,  a  physician  a 
quack,  a  lawyer  a  knave;  or  such  other  like  defamatory  mat- 
ter.    (H's  G.  &  M.,  p.  860;  4  Min.  Inst.  469.) 

§  2.  A  civil  injiny  and  Griminal  offentey — ^A  libel  is  not 
only  a  civil  injury  for  which  an  action  may  be  maintained 
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under  the  common  law,  but  was  also  a  common  law  misde- 
meanor, and  is  now  made  a  statutory  offense — see  Slander ^  sec- 
tion 6.  But  libel  as  a  public  offense  differs  from  libel  as  a 
civil  injury — in  this:  In  the  former  the  defendant  cannot 
plead  the  truth  of  the  charge  by  way  of  justification  or  bar 
to  the  prosecution,  for  the  libel  endangers  the  public  peace, 
whether  true  or  false,  but  he  may  by  way  of  mitigating  the 
punishment ;  also  the  offense  is  complete  by  sending  the  libel  to 
the  party  defamed,  no  one  else  seeing  it :  whereas,  in  the  latter 
case,  truth  is  a  sufficient  answer  to  the  libel,  if  it  be  alleged 
and  proved  (Code,  §  6240)  ;  yet  the  libel  must  have  been  com- 
municated to  one  or  more  strangers,  who  must  have  reason- 
ably understood  the  words  in  the  sense  complained  of.  Di- 
rectly tending  as  a  libel  does  to  a  breach  of  the  public  peace, 
it  is  no  wonder  that  the  common  sense  of  the  common  law 
should  label  it  as  a  public  injury,  deserving  public  prosecution. 
(H's  G.  &  M.,  p.  360;  17  Grat.  265;  4  Min.  Inst.,  469-70.) 

By  Acts  1922 :  "Any  person  who  knowingly  and  wilfully 
states^  delivers  or  transmits  by  any  means  whatever  to  any 
publisher,  or  employee  of  a  publisher,  of  any  newspaper,  mag- 
azine, or  other  publication,  any  false  and  untrue  statement 
concerning  any  person  or  corporation,  with  intent  that  the 
same  shall  be  published,  shall  be  guilty  of  a  misdemeanor'' — 
punishable  by  a  fine  not  over  $500  or  jail  not  over  12  months, 
or  both  (Code,  §4782). 

The  law  as  to  slander  applies  in  most  particulars  to  libel 
as  a  civil  injury — ^see  Slander. 

§  3*  What  publication  of  a  libel  necesaary. — Publication 
of  the  defamatory  matter  is  necessary  to  libel — i.  e.,  it  must 
be  made  known  to  another,  though  it  be  only  the  party  de- 
famed, by  delivery,  reading,  repeating,  or  the  like,  provided 
the  person  making  the  publication  knows  or  might  know  the 
contents  or  character  of  the  libel.  The  authority  who  writes, 
the  printer  who  prints,  the  publisher  of  a  journal  in  which 
it  appears,  the  bookseller  who  sells,  and,  in  ^ort,  all  who  are 
concerned  in  giving  publicity  to  the  defamation,  are  alike 
guilty  of  the  ojffense  as  soon  as  publication  thereof  takes 
place.     (H's  G.  &  M.,  p.  361;  4  Min.  Inst.  471.) 

§  4.  The  malice  necessary  for  a  libcL — Malice  is  es- 
sential to  support  a  prosecution  for  libel,  and  whilst,  in  com- 
mon acceptation,  it  signifies  '^ill-will  against  a  person,"  yet  in 
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its  legal  sense  malice  means  ^'a  wrongful  act  done  intentionally 
without  just  cause  or  excuse'';  and  in  libel  it  is  presumed  from, 
the  fact  of  publication,  for  in  this,  as  in  other  cases,  a  man 
is  always  taken  to  intend  the  natural  consequences  of  his  own 
conduct.  So  that,  if  the  publication,  from  considerations  of 
public  policy,  be  for  a  lawful  purpose,  and  hence  justified  or 
excused,  or  if  malice  be  otherwise  negatived  or  disproved,  the 
prosecution  fails;  but  even  in  cases  prima  facie  lawful,  if 
malice  be  proved,  as  it  may  be,  by  the  declarations  and  conduct 
of  the  party,  or  the  notorious  falsity  of  the  publication,  or  the 
like,  a  prosecution  may,  nevertheless,  be  sustained.  (H's  G.  & 
M.,  p.  361 ;  4  min.  Inst.  475.) 

§  5.  What  poblicatknis  are  lawful  and  privileged. — 
From  considerations  of  public  policy  publications  are  deemed 
lawful  and  exempt  from  public  prosecution  in  the  following 
instances : 

(1)  WJiere  the  publication  is  unintentional — e.  g.,  where 
a  writing  is  delivered  without  knowing  its  contents,  or  by 
mistake  in  good  faith  for  another  paper. 

(2)  Where  the  pvhlication  was  made  in  a  bona  fide  dis- 
charge of  a  Tooral  duty  to  society—^,  g.,  giving  a  character  to 
a  servant;  making  a  confidential  communication  in  good 
faith  by  or  to  a  person  interested;  by  way  of  admonition 
or  advice,  or  in  the  confidence  of  friendship;  for  redress  of 
supposed  public  abuses  to  persons  having  power  to  reform 
them ;  to  afford  the  party  disparaged  an  opportunity  to  excul- 
pate himself;  in  the  course  of  church  discipline;  warning  in 
good  faith  against  swindles;  in  promotion  or  assertion  in 
good  faith  of  a  party's  rights;  and  such  like  publications. 

(3)  Certain  literary  criticisms — e.  g.,  fair,  candid,  and 
bona  fide  criticism  or  examination  of  any  work  of  literature, 
science,  or  art,  and  of  the  qualifications,  merits,  or  compe- 
tency of  the  author. 

(4)  Criticisms  of  public  entertainments— e.  g.,  fair,  can- 
did, and  bona  fide  comments  on  any  places  or  species  of  public 
entertainment,  or  public  performances. 

(5)  Legislative  or  judicial  proceedings^  but  only  state- 
ments of  facts  and  proceedings,  and  not  defamatory  speeches 
of  members  or  counsel,  nor  matter  scandalous,  blasphemous, 
or  indecent;  nor  comments  or  conclusions  of  the  publishers; 
nor  in  any  case  preliminary  ex  parte  examination  before  a 
justice  or  a  coroner. 
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(6)  Fair  and  honest  criticisms  on  persons  who  hold^  or 
who  are  candidates  far^  public  office. 

The  foregoing  instances  are  prima  facie  lawful,  but  the 
presumption  is  rebutted  if  actual  malice  be  proved. 

(7)  Certain  publications  absolutely  lawful — e.  g.,  where 
it  occurs  in  the  performance  of  a  legal  duty,  which  defendant 
is  bound  to  perform,  as  a  member  of  the  legislature,  judge, 
juror,  witness,  party  in  the  cause,  or  the  like — in  all  which 
cases  the  publication  is  unqualifiedly  lawful,  and  the  prose* 
cution  is  totally  barred,  irrespective  of  malice,  truth,  or  false- 
hood.    (H's  G.  4  M.  p.  362;  4  Min.  Inst.  472-4.) 

§  <L    TmA  of  words  and  other  defenses.^ — See  Sland^^ 
sections  3  and  4,  which  apply  equally  to  libel. 
§  7.    Damaget. — .'See  Slander^  section  5. 
8  8.    Fomu  of  "daiuiiition^  in  warrant  or  indictmenL — 

No.  1.     LdBEL  Genebaixt 
(Code,  S  4782.) 

DEBCBiPTiozr: 
^'a  certain  fUse,  scandalous,  and  libelous  writing  falsely,  malldouslj, 
?and  scandalously  did  frame  and  make  and  caused  tp  be  written  and 
l>ubllshed,  of  and  concerning  him  the  said  A.  B.,  the  following  words, 
'Signs,  and'  figure,  to-wlt:  [here  Insert  the  exact  language];  which 
said  writing  the  said  C.  D.  did  deliver,  read,  repeat,  and  imbllsh 
to  divers  persons  of  this  Commonwealth,  with  Intent  to  bring  Into  dis- 
repute the  goo'^'  name,  fame,  credit  and  reputation  of  him  the  said 
A.  B.,  and  thereby  to  provoke  him  to  a  breach  of  the  public  peao, 
and  to  expose  him  to  public  hatred,  contempt,  and  ridicule/' 


LIKRARIES 


§  1.  Virginia  State  fibnuy.— See  Code,  §§  348-72.  For 
an  act  to  allow  public  officials,  State  and  local,  to  deposit 
records  in  the  Virginia  State  Library,  see  Acts  1918,  p.  409. 

§  2.  Law  libraries  for  courta  and  bar^ — See  Code, 
§§  373-4. 

§  3.    Libraries  in  public  achoolsd — See  Code,  §§  754-6. 

§  4  Librariea  eatablisbed  by  dty  or  town^ — See  Code, 
§30r4. 
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■ 

LICENSE  (ON  LANDS) 

See  Easement 

S  1.  Deflnition  and  nature 

S  2.  Different  kinds  of  license 

S  3.  How  license  created 

I  4.  Assignability  or  license 

S  6.  Revocation  of  license 

§  !•  Definitioo  and  luitiired — ^A  license  is  an  authority 
conferred  by  the  owner  of  land  upon  another  to  do  an  act 
or  series  of  acts  upon  the  former's  land,  the  licensee  possesimig 
no  estate  or  interest  in  the  land  itself,  as,  to  hunt  or  fish  upon 
another's  land,  or  to  flood  it,  or  to  cut  timber  or  gather  fruit 
thereon,  or  to  go  upon  another's  land  under  a  ticket  to  wit- 
ness a  game,  show,  or  other  spectacle,  etc.;  or  else  a  license 
is  an  authority  conferred  upon  the  owner  of  land  on  which  one 
has  an  easement  to  do  an  act  or  series  of  acts  upon  the  land  in 
obstruction  of  the  easement,  as,  where  one  entitled  to  an  ease- 
ment of  light  over  another's  land  or  entitled  to  flood  it,  gives 
authority  to  the  land-owner  to  erect  a  structure  on  his  own 
land  obstructing  the  light  or  flow.  In  either  case  there  is  an 
implied  authority  or  license  to  do  whatever  is  necessary  to 
the  accomplishment  of  the  acts,  as,  where,  upon  a  license  to 
hunt,  the  hunter  may  remove  the  game,  or  upon  a  license  to 
cut  trees,  the  licensee  may  enter  and  remove  them.  A  licensee 
must  act  with  due  care  and  skill.     (1  M's  Beal  Prop.,  §  132.) 

For  dijfference  between  a  license  and  an  easement,  see 
Ectsementy  section  1. 

§  2.  Different  kuuk  of  license^ — ^They  are:  (1)  Execu- 
tory when  the  acts  are  yet  to  be  performed;  (2)  executed, 
when  the  acts  have  already  been  performed;  and  (3)  coupled 
with  an  interest,  when,  accompanying  a  grant  of  an  easement, 
or  other  right  to  enter  upon  land  for  a  particular  purpose,  or 
a  grant  of  a  building  or  other  property  upon  such  land,  there 
is  an  express  or  implied  authority  or  permission  to  act  upon 
the  land  in  a  manner  necessary  for  the  complete  operation  of 
the  grant,  or  complete  enjoyment  of  the  thing  granted,  as, 
where  one  is  given  the  right  to  enter  upon  another's  land  to 
cut  timber,  his  implied  right  to  remove  the  timber  is  a  license 
coupled  with  an  interest,  or  where  one  places  his  chattels  upon 
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another^s  land  by  his  permission,  or  purchases  chattels  already 
upon  the  seller's  land,  his  implied  license  to  remove  the  chat- 
tels is  a  license  coupled  with  an  interest.  (1  M's  Real  Prop., 
8  133.) 

§  3.  How  licente  croaledL — ^A  license,  not  being  an  in- 
terest in  land,  need  not  be  in  writing,  but  may  also  be  created 
orally,  or  it  may  be  implied,  no  particular  formality  being 
necessary.     (1  M's  Real  Prop.,  §  134.) 

§  4  Assignability  of  license.^— Being  a  mere  mutual  per- 
sonal trust  and  privilege,  a  license  cannot  ordinarily  be  as- 
signed ;  but  the  servants  or  agents  of  the  licensee  may  perform 
the  acts  whenever  this  was  contemplated  by  the  parties,  or, 
where  assistance  is  reasonably  necessary,  as,  where  a  house  is 
to  be  built  or  timber  cut,  or  the  like;  and  where  a  license  is 
coupled  with  an  interest,  it  is  assignable  with  the  interest. 
(1  M's  Real  Prop.,  §  135.) 

§  5.  Reivocatioii  of  ficense-F— As  a  license  is  a  mere 
mutual  personal  trust  or  privilege,  it  is  revocable  at  the  option 
of  the  licensor,  and  if  he  afterwards  enters  upon  the  land  he 
is  a  trespasser;  but  if  the  revocation  breaks  a  contract,  the 
licensor  is  liable  in  damages,  but  he  is  not  liable  for  damage 
caused  to  the  licensee  by  the  revocation,  if  no  contract  is  vio- 
lated; except  where  the  transaction  (being  oral),  if  it  were 
in  writing  under  seal  would  create  an  easement,  a  court  of 
equity,  upon  part  performance,  wiU  regard  it  as  an  equitable, 
easement,  and  therefore  not  revocable.  A  license  ma} 
be  revoked  by  a  writing  or  orally;  or  by  implication 
from  the  acts  and  conduct  of  the  licensor,  the  essential 
question  being  has  he  intended  to  revoke,  as,  where  he  has 
transferred  the  land  to  a  stranger,  or  by  his  death,  unless  the 
license  be  coupled  with  an  interest.  Licenses  cannot  be  re- 
voked :  ( 1 )  Whetre  ithje  lioense  is  to  do  an  act  upon  the  licensee's 
own  land,  in  obstruction  of  an  easement  therein,  and  the  act  is 
permanent,  such  as  the  erection  of  a  building,  which  is  actually 
performed;  or  (2)  where  the  license  is  coupled  with  an  interest 
(see  section  2,  above),— -even  death  will  not  revoke  such  a 
license.     (1  M's  Real  Prop.,  §§  136-7.) 
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LICENSES  AND  LICENSE  TAXES 

I.      I4ENCENSE8  IN  GsmOELAL 

S    1.  How  license  obtained 

S    2.  When  licenses  expire 

S    3.  Llcei^e  for  less  than  a  year;  abatement 

9    4.  Increase  or  decrease  of  tax  on  merchant's  license 

I    6.  LScense  to  i>artnershlp  or  corporation 

S    6.  Place  of  business;  change  of  location 

S  7.  When  doable  tax  Imposed  and  collected, .  and  offender  ar- 
rested.' 

S  8.  Auditor  may  reform  assessment  of  a  license  tax  or  require 
new  bond 

S    9.  License  a  personal  privilege 

S  10.  Assignment  of  license 

S  11.  Revocation 

S  12.  Fees  of  commissioner  on  licenses 

9  13.  Ot^er  proyisions  as  to  license 

9  14.  Penalty  for  doing  business  without  license 

11.    License  and  License  Taxes  on  Pabtigulab  Occupations 

9  15.    Merchant 

(1)  Denmuon 

(2)  License  and  tax 

(3)  Coal,  wood,  or  ice  merchants 

(4)  Canvassers  for  lambs,  pigs,  calves,  fowls,  eggjs,  but- 
ter, etc. 

(5)  Railroad    or    other    corporation    selling    mineral    or 
forest  product,  etc. 

9  16.    Merchant  on  train 

(1)  Definition 

(2)  License  and  l^x 
9  17.    Oyster  packers 

9  18.    Commission  merchant  or  broker 
9  19.    Peddlers 

(1) Definition;  who  not  included 

(2)  License 

(3)  Tax 

9  20.    Itinerant  venders  and  auctioneers 

(1)  Definition;  who  not  included 

(2)  License 

(3)  Tax 

(4)  Act  does  not  alter  law  as  to  fraudulent  advertising, 
fraud,  deceit;  etic. 

(6)  Violation  of  act 

9  21.    Sellers  of  bottled  mineral  water 
9  22.    Lightning  rod  merchant 
9  23.    Patent  rights  seller 
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S  2i.    Real  estate  or  land  a^ent 

S  26.    Book  agents 

S  26.    Auctioneers  and  common  criers 

9  27.    Retail   t)obacco  dealer 

S  28.    Junk  dealers,  canyassers,  etc. 

(1)  Definition 

(2)  License  and  duties 

(3)  Canvassers 

(4)  Penalties 
(6)     Tax 

I  29.    Merchandise  broker,  stock  broker,  broker  In  futures,  ship- 
broker,  and  Insurance  broker 
S  30.    Pawnbrokers 

(1)  Dellnitlon 

(2)  License   and   bond 

(3)  Tax 

(4)  Book  of  transactions 

(5)  Book  and  promises  open  to  inspection 

(6)  Interest 

(7)  8ale 

(8)  Pawns  not  to  be  changed  or  concealed 

(9)  Penalties 

§  31.    Building  and  loan  associations 

9  32.    Mercantile  and   collection  agencies 

9  33.    Undertakers 

9  34.    Civil,  mining,  mechanical  or  electrical  engineer 

9  36.    Contractors 

(1)     Definition 
(2)    License  and  tax 
9  36.    Architects 
9  37.    Hotels 

9  38.    Houses  of  private  entertainment  and  eating  houses 
9  39.    Bowling  saloon 
9  40.    BiUianl  room 
9  41.    Bagatelle  saloon 

9  42.    Theatres,  public  performances,  exhibitions,  etc. 
9  43.    Moving  picture  machines,  phonographs,  etc 
9  44.    Circus,  menagerie,  carnival  shows,  etc 

(1)  License 

(2)  Tax  on  shows,  ciitcuses,  or  menageries 

(3)  Tax  on  circuses,  carnivals,  etc,  held  during  f^rs 
9  46.    Hobby-horse  machines*  merry-go-round,  etc. 

9  46.    Parks  for  public  amusement 
9  47.    Public  rooms  and  skating  rinks 
9  48.    Soft  drinks 
9  49.    Attorneys,  physicians,  and  dentists 

(1)  Al^tomeys 

(2)  Physicians  and  surgeons 

(3)  Dentists 
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S  60.    Vetertnary  surgeons 

S  61.    VendeiB  of  medicines,  salves,  liniments,  etc. 

S  52.    Daguerrean  and  photograidi  cuiists  and  their  agents 

S  63.    Stallionjs  and  Jackasses 

S  64.    (Bulls 

S  66.    Agents  for  renting  houses 

S  56.    LAbor  agents 

§  67.    Laundries 

S  68.    Storage  and  impounding 

§  69.    Livery  stables 

S  60.    Sewing  machines  and  adsessorles 

(1)  Canvassers  to  have  license 

(2)  Manufacturer  selling  throughout  the   State 

(3)  Licensed  merchant  selling  at  his  store 

(4)  Other  State  salesmen 

(6)  Other  county  or  city  salesmen 

(6)  No  abatement  of  tax  for  less  than  year 

(7)  Eiceptions  to  the  statute 

(8)  PenaiUes 

S  61.    Agents  for  sale  of  manufactured'  implements  or  machines 

by  retail  other  than  sewing  machines 
S  62.    Peddlers  of  manufactured  implements  or  machines  other 

than  sewing  machines,  and  peddler  of  cooking  stoves,  ranges 

or  blocks 
(1)     Manufactured  implements  or  machines 

(2)     Cooking  stoves  or  ranges,  or  clocks 
S  63.    Slot  machines 

S  64.    Dealers  in  pistols,  dirks,  or  bowie  knives 
S  65.    Gypsies 
§  66.    Social  club. 

I.    Licenses  in  General 

§  1.  How  license  obtained. — ^Application  is  made  to  the 
commissioner  of  the  revenue  (or  the  treasurer,  in  practice) 
on  a  form  furnished  by  him  (or  the  treasurer),  and  upon 
payment  to  the  treasurer  of  the  license  tax,  which  he  certities, 
the  commissioner  certifies  he  finds  the  application  in  due  form 
and  accompanied  by  the  treasurer's  certificate,  and  this  con- 
stitutes the  license.     (Code,  §§  2360-1,  2372.) 

If  a  court  certificate  is  required,  it  may  be  given  at  the 
March  or  April  court  next  preceeding  May  1st,  when  the 
license  takes  effect;  but  if  the  license  is  not  for  a  year,  the 
court  may  grant  the  certificate,  at  the  time,  or  before  granting 
the  license.     (Code,  §  2373.) 

Where  the  Auditor  is  authorized  to  issue  a  license,  the 
application  and  issue  is  similar  to  the  above  (Code,  §  2362). 
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Where  the  commissioiier  of  the  revenue  desires  a  license, 
the  tax  is  paid  to  the  treasurer,  and  the  license  is  granted  by 
the  court,  upon  his  application  and  the  treasurer's  receipt 
(Code,  i  2363). 

To  ascertain  the  amount  of  the  license  tax,  the  commis- 
sioner must  propound  interrogatories  or  question  on  a  form 
prescribed  and  furnished  by  the  Auditor,  to  be  answered  on 
oath,  and  the  commissioner  certifies  to  the  treasurer  the 
amount  of  the  license  tax  to  be  paid  (Code,  §  2366). 

§  2.  When  Koentes  ezpira — ^All  licenses  expire  April 
30th,  except  to  theatres,  which  and  license  to  panoramas  are 
for  one  week  or  less;  to  public  shows,  exhibitions  or  other  per- 
formances, which  are  for  24  hours;  and  to  bowling  alleys  and 
to  billiard  and  bagatelle  tables  at  watering  places,  which  (and 
licenses  to  pool  tables  at  watering  places)  end  April  30th,  or 
the  expiration  of  4  months,  whichever  happens  first.  (Code, 
§  2373.) 

§  3.  License  for  less  than  a  irear;  abatement  of  taz^ — 
Where  granted  for  less  than  a  year,  the  tax  is  proportionately 
abated  or  reduced,  unless  otherwise  provided,  the  year  ending 
April  30th.     (Code,  §  2373.) 

A  license  (where  a  court  certificate  is  not  required),  the 
tax  on  which  would  be  $50  or  more  a  year,  may  be  issued  for 
3  months  or  less,  to  expire  July,  October,  or  January  31st,  and 
the  tax  is  proportionately  less.     (Code,  §  2361.) 

Licenses  to  bowling  alleys,  billiard  tables  or  pool  tables  at 
watering  places,  if  granted  for  4  months  or  less,  the  tax  is  50 
per  cent,  of  the  annual  tax.     (Code,  §  2373.) 

§  4  Increase  or  decrease  of  tax  on  merchant's  lioense^— 
He  pays  on  purchases.  To  ascertain  any  increase  or  decrease, 
the  commissioner  on  January  and  July  1st,  after  he  has  made 
and  returned  semi-annually  (July  1st  and  December  31st)  to 
the  clerk  a  fair  classified  list  of  all  licenses  granted  the  last 
six  months,  their  duration,  the  business,  amount  of  tax,  data 
on  which  tax  based,  etc.  (Code,  §  2374),  must  lay  before  the 
local  board  of  review  the  interrogatories  taken  on  issuing 
the  license  (see  section  1,  above),  with  a  list  of  the  names  and 
places  of  business  of  all  merchants  in  his  district  (whether 
licensed  or  not),  showing  when  the  license  begins  and  ends, 
amount  of  purchases  on  which  based,  and  the  tax  paid.  The 
board,  with  the  commissioner  and  examiner  of  records  present, 
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must  immediately  review  the  interrogatories  and  make  such 
investigation  and  examination  of  the  books,  invoice^,  a(C- 
counts,  etc.,  of  the  merchant,  or  cause  the  examiner  of  records 
to  do  so  (which  also  he  may  do  on  his  account),  as  is  neces- 
sary, to  ascertain  the  full,  complete,  and  correct  purchases  of  the 
merchant.  For  this  purpose  the  board  may  summon  the  mer- 
chant or  other  witness,  who  must  (under  penalty  of  $10  to 
$100)  appear  and  testify  on  oath.  The  board  reports  to  the 
commissioner,  treasurer,  and  auditor.  The  commissioner 
notifies  the  merchants  of  the  increase  (which  must  be  paid 
within  15  days  under  penalty  of  20  per  cent,  to  be  added), 
and  assesses  the  license  tax  thereon,  on  forms  furnished  by 
the  auditor,  and  delivers  it  to  the  treasurer,  who  collects  the 
additional  tax  from  the  merchant,  and  receipts  him  therefor, 
which  receiplted  assessment  is  delivered  to  the  merchant. 
When  the  purchases  are  decreased,  the  board  delivers  or  mails 
a  copy  of  its  written  order  (showing  the  reason  for  its  de- 
cision, the  amount  of  decrease,  and  the  amount  of  tax  to  be 
refunded)  to  the  merchant  and  auditor;  and  the  auditor  is 
to  refund  the  amount  overpaid,  upon  the  merchant's  forward- 
ing to  him  the  order  properly  endorsed,  unless  the  auditor 
thinks  the  board  has  erred,  when  he  notifies  the  merchant 
and  board  his  reasons  therefor,  and  requests  the  board  to 
re-hear  the  matter;  and  if  the  board  refuses,  or  upon  a  re- 
hearing, its  decision  is  against  the  Commonwealth,  he  may 
direct  the  Commonwealth's  attorney  to  appeal  to  court,  and 
if  the  court's  decision  is  against  the  Commonwealth  the 
auditor  may  appeal  to  the  Court  of  Appeals.  (Code,  §  2361.) 
See,  also.  Erroneous  Aasessmenta, 

§  5*  License  to  partnerahqi  or  corporatkMOL — ^The  license 
must  specify  the  individual  members  of  the  partnership  (but 
not  silent  partners),  and  the  name  of  the  corporation  stating 
whether  domestic  or  foreign,  and  if  foreign  the  authority  to 
transact  business  here.  Changing  the  firm  name,  or  the  mem- 
bership of  the  firm,  if  any  of  the  old  members  remain,  does 
not  terminate  the  license,  even  if  they  dissolve,  and  one  or 
more  old  members  remain,  in  which  case  the  tax  on  purchases, 
sales,  or  profits  is  apportioned  among  them  as  may  be  just. 
(Code,  §§  2364-5,  2367.) 

Separate  licenses  must  be  obtained  by  attorneys,  dentists, 
and  where  the  tax  is  estimated  on  the  income,  if  a  part  is 
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exempt,  the  exemption  applies  to  each  member.  A  corpora- 
tion engaged  in  more  than  one  business  must  pay  on  each 
branch  of  the  business.     (Code,  §  2368;  Tax  Bill,  §  143.) 

§  6L  Place  of  bosiness;  diange  of  location.^ — ^The  place 
of  business  must  be  designated  in  the  license,  else  it  is  void. 
But  if  the  party  desires  to  move  to  another  place,  in  the  same 
county  or  city,  the  commissioner  makes  the  alteration  accord- 
ingly, notifying  the  commissioner  of  his  new  location.  (Code, 
§  2379.) 

§  7.  When  double  tax  impoeed  and  collected,  and  of- 
fender arrested^— Where  one  continues  business  without  re- 
newal of  his  license,  or  does  business  without  a  license,  the 
conmiissioner  is  to  assess  a  double  tax,  and  at  once  deliver  the 
assessment  to  the  treasurer,  who  proceeds  to  collect  by  distress 
or  otherwise;  and  if  no  sufficient  property  can  be  found,  and 
the  tax  is  not  immediately  paid,  the  treasurer  shall  arrest  the 
offender  and  by  his  warrant  commit  him  to  jail  until  payment 
is  made,  or  he  gives  bond  with  sufficient  surety,  in  a  penalty 
double  the  tax,  to  appear  before  the  court  to  answer  such  action 
of  debt,  indictment,  or  information  as  may  be  brought  against 
him,  and  to  satisfy  not  only  the  fine  imposed,  but  to  pay  the 
tax ;  and  upon  trial  of  such  action,  indictment  or  information 
the  court  may  render  judgment  upon  the  bond  for  the  fine 
and  tax.     (Code,  §  2369.) 

§  8.  Auditor  may  reform  assessment  of  a  license  tax, 
or  require  new  bond.— For  good  cause  shown,  he  may  do  so ; 
and  where  a  bond  is  required,  he  may  require  a  new  bond,  with 
additional  security.  (Code,  §  2370.)  See,  also.  Erroneous 
Assessments, 

§  9.  License  a  personal  privilege. — ^A  license  is  a  per- 
sonal privilege  to  be  exercised  only  by  the  one  to  whom 
granted,  unless  otherwise  specially  authorized.  (Code,  §  2376.) 

§  10.  Assignment  of  license. — ^A  license  (other  than  to 
conduct  a  profession)  may  be  assigned  by  the  licensee  or  his 
administrator  or  executor;  but  where  a  court  certificate  or 
bond  was  required,  a  new  certificate  must  be  obtained  or  a 
new  bond  given.     (Code,  §  2377.) 

§  11,  Revocation.^ — ^Upon  motion  of  the  Common- 
wealth's attorney  or  any  person,  after  10  days'  notice,  a  license 
to  sell  something,  granted  upon  a  court  certificate,  the  court 
may  revoke  it,  at  the  licensee's  cost,  including  $5  for  the 
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Commonwealth's  attorney.  (Code,  §  560.)  For  revocation  in 
particular  cases,  see  Attorney  and  Client^  and  other  particular 
heads. 

§  12.  Fees  of  coimnissioiier  on  licenses. — His  fee  is  75 
cents,  and  60  cents  for  a  transfer,  payable  by  the  party.  For 
the  assessment  of  taxes  on  licenses,  he  is  allowed  (out  of  the 
treasury)  one  per  cent,  on  the  first  $6,000;  one-half  of  one  per 
cent,  on  the  excess  over  $5,000  and  under  $10,000;  and  for  the 
excess  over  $10,000,  one-fourth  of  one  per  cent.  (Code,  § 
2383.) 

§  13.  Other  provisions  as  to  license. — For  to  whom 
granted,  see  Code,  §  2358;  auditor  may  deduct  from  pay  of 
commissioner  for  assessing  less  than  legal  tax — §§  2371,  2373; 
commissioners  to  attend  circuit  court  before  May  1st  and 
corporation  court  in  March  and  April  to  issue  licenses — § 
2373 ;  when  commissioners  to  return  lists  of  licenses  to  auditor 
and  clerks,  etc. — §  2374;  lists  of  licenses  to  be  evidence  to 
charge  collecting  officer — §  2375;  each  day's  continuance  in 
business  without  a  license  a  separate  offense — §  2380;  when 
taxes  on  licenses  payable  into  the  treasury — §  2381 ;  property 
used  in  licensed  business  not  exempt  from  taxation — §  2382; 
treasurers  to  report  violation  of  duties  by  commissioners;  pay 
withheld  until  report  made — §  2384. 

§  14.  Penalty  for  doing  business  without  license.^— Any 
one  engaging  in  or  exercising  a  business,  employment  or  pro- 
fession without  a  license,  if  a  license  be  required  by  law,  or 
in  any  manner  violating  the  license  or  revenue  laws  of  the 
State,  if  no  specific  fine  is  imposed  for  such  violation,  shall  be 
fined  $30  to  $1,000  for  each  offense.     (Code,  §  2393.) 

Each  day's  continuance  in  business,  etc.,  constitutes  a 
separate  offense.     (Code,  §  2380.) 

II.    License  and  License  Taxes  on  Particular  Occupation 

(From  Tax  Bill,  etc.,  as  found  in  2  Code,  1919,  pp. 
3120-64,  and  Pollard's  Biennual  1920,  pp.  325-345,  and  Acts 
1922,  thus  bringing  the  laws  down  to  and  including  Acts  1922.) 

§  IS.  Merdianto^ — (1)  Defimtion. — ^A  merchant  is  one 
whose  business  is  to  buy  and  sell  merchandise,  and  the  term 
embraces  all  who  habitually  trade  in  merchandise  (116  Va. 
912). 

(2)  License  and  tax. — ^A  license  is  required,  under  pen- 
alty of  a  fine  of  ^0  to  $1,000.    The  tax  is  graduated  by  the 
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amount  of  purchases,  including  things  manufactured  and  of- 
fered for  sale  by  him,  but  this  section  not  applying  to  manu- 
facturers taxed  on  capital  (see  sections  61,  62,  below).  On 
April  1st  or  within  10  days  thereafter,  he  must  report  (on 
forms  furnished  by  the  commissioner)  in  writing,  under  oath, 
to  the  commissioner  of  the  revenue,  showing  purchases,  and 
also  all  merchandise  manufactured  and  sold  or  olffered  for 
sale  the  preceding  year.  The  tax  on  purchases  not  over  $1,000 
is  $10;  not  over  $2,000,  $20;  not  over  $100,000,  20  cents  per 
$100  for  excess  over  $2,000;  over  $100,000,  10  cents  per  $100 
for  excess  of  $100,000.  He  must  also  pay  any  registration  fee 
and  franchise  tax  (see  GarporationSj  section  3,  (8),  and  (9),) 
and  local  taxes  and  levies  on  the  net  amount  of  capital  (not 
including  real  estate,  and  less  the  amount  he  owes  on  the 
goods)  on  hand  February  1st. 

Merchants  are  required  to  keep  his  invoices  and  a  record 
in  ink  of  all  purchases,  from  which  he  makes  his  sworn  report, 
and  which  the  commissioner  examines  and  from  it  verifies  his 
report.  For  failure  to  keep  such  record,  he  must  pay  at  least 
$25  additional  tax;  and  the  commissioner  must  (under  penalty 
of  loss  of  his  commission  and  a  fine  of  $25)  report  him  to  the 
local  board  of  review,  who  ascertains  his  proper  tax.  If  mer- 
chandise belonging  to  another  is  offered  for  sale  by  him  or 
another  at  his  store,  he  must  take  out  a  commission  merchant's 
license. 

The  purchases  of  a  beginner  in  biisiness  are  the  goods 
bought  (and  manufactured  by  him),  and  also  an  estimate  of 
purchases  he  will  make  (and  of  goods  manufactured  by  him) 
prior  to  March  31st. 

If,  at  the  end  of  the  year,  he  desires  to  close  out  the  rem- 
nant of  stock,  he  pays  thereon  as  for  purchases.  (Tax  Bill,  §  45 
and  §  46,  as  amended  by  Acts  1919,  p.  149;  see  246  U.  S.  1; 
affirming  118  Va.  242;  122  Va.  178.) 

(3)  Codl^  woody  or  ice  merchoMs. — ^These  may  peddle 
the  same  from  vehicles  without  additional  license  or  tax, 
except  dealers  in  coal  and  Wood  in  cities  of  40,000  or  more, 
must  pay  for  such  privilege  an  additional  tax  of  $50  for  each 
wagon.     (Id.) 

(4)  Gaawassers  for  lamba^  piff^^  calves^  fowls^  ^99^^  ^w^- 
ter^  etc. — ^No  license  is  required  of  one  canvassing  for  lambs, 
pigs,  calves,  fowls,  eggs,  butter,  and  such  like  small  matters 
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of  subsistence  designed  as  food  for  man;  but  any  one  keeping 
a  place  of  business  to  sell  ^^such  articles  in,  or  within  a  half 
mile  of  any  city  or  town/'  must  take  out  a  merchant's  license. 

(Id.) 

(5)  Railroad  or  other  corporaiion  selling  mmeral  or 
forest  product^  etc. — ^A  railroad  or  other  corporation  selling 
mineral  or  forest  product,  or  any  other  article,  is  taxed 
like  any  other  merchant  dealing  in  like  commodities;  and 
this  applies  to  companies  keeping  commissaries,  or  hav- 
ing agents  for  the  sale  of  any  other  article  than 
their  own  product;  but  a  railroad  company  may  buy  and 
distribute  to  its  employees,  as  a  part  of  their  compensation, 
meat,  meal,  or  flour,  at  cost,  without  a  license  therefor,  nor  is 
a  license  required  for  selling  the  products  of  their  own  mines, 
lands,  or  manufactories,  unless  sold  at  a  definite  place  of  busi- 
ness apart  from  its  mine,  land  or  place  of  manufacture.  Such 
corporation  selling  on  account  of  the  owner,  and  receiving  a 
compensation  other  than  for  transportation,  storage,  or  hand- 
ling as  provided  for  in  its  charter,  must  be  licensed  as  a  com- 
mission merchant.  (Tax  Bill,  §  47;  see  116  Va.  912;  118  Va. 
242.) 

§  16.  Merdiant  on  trains —  (1)  Defmtion. — He  is  one 
engaged  in  the  business  of  selling  on  railroad  trains,  news- 
papers, periodicals,  magazines,  candies,  fruits,  etc.  (Tax  Bill, 
§  46%.)     His  agent  is  called  news-agent  or  "news-butch." 

(2)  License  amd  tax. — ^A  license  is  required,  under  pen- 
alty of  $30  to  $1,000  (see  section  14,  above).  The  tax  is  20 
cents  per  mile  of  track.  The  party  makes  a  sworn  statement 
of  the  trackage,  and  delivers  it  to  the  commissioner  of  the 
revenue,  who  issues  the  license.  Making  a  false  statement  as 
to  trackage  is  iineable  $25  to  $500.     (Tax  BUI,  §  46y2.) 

§  17.  Oyster  packers^ — ^A  license  is  required  of  one  en- 
gaged in  the  business  of  shucking  or  packing  oysters,  under 
penalty  of  $30  to  $1,000,  the  amount  of  tax  being  based  on 
the  amount  shucked  or  packed.  The  party  on  April  1st 
or  within  10  days  thereafter  is  to  report  under  oath  to  the 
oyster  inspector,  on  forms  furnished  him  by  the  inspector, 
showing  the  amount  actually  shucked  or  packed  the  pre- 
ceding year.  The  tax  is,  for  not  over  25,000  gallons, 
$6;  not  over  50,000,  $10;  not  over  100,000,  $25;  not  over 
200,000,  $50;  over  200,000,  $100.    This  tax  is  in  lieu  of  all 


1242  LICENSES   AND   LICENSE  TAXES 

taxes  for  State  purposes  on  the  capital  actually  employed  in 
the  business  (but  not  real  estate).     (Code,  §§  46^  (a),  46^^ 

(b).) 

§  18.  Commission  merchant  or  broker^ — See  Commis- 
sion Merchant^  or  Factor. 

§  19.  Peddlers* — (1)  Definition;  who  not  included. — 
A  peddler  is  one  who  carries  from  place  to  place  any  goods, 
wares,  or  merchandise,  and  offers  to  sell  or  barter  the  same 
or  actually  sells  or  barters  the  same;  and  he  may  sell  any 
personal  property  a  merchant  may  sell.  All  persons  not  keep- 
ing a  regular  place  of  business  (whether  it  be  a  house  or  a 
vacant  lot,  or  elsewhere),  open  at  all  times  in  regular  business 
hours,  and  at  the  same  place,  and  who  offer  for  sale  goods, 
wares,  and  merchandise,  or  who  do  not  keep  such  a  place  of 
business,  but  who  elsewhere,  personally  or  through  their 
agents,  offer  for  sale  or  sell  and  at  the  same  time  delivers  the 
goods,  etc.,  are  peddlers.  This  section  applies  to  lightning  rod 
peddlers;  but  not  to  peddlers  of  ice,  wood,  meats,  milk,  butter, 
eggs,  poultry,  fish,  oysters,  game,  vegetables,  fruits,  or  other 
family  supplies  of  a  perishable  nature  grown  or  produced  and 
not  purchased  by  them;  nor  to  a  dairyman  with  one  or  more 
wagons  in  a  city  selling  therefrom  milk,  butter,  cream,  and 
eggs;  nor  to  peddlers  of  fish  and  oysters  in  the  country  or  in 
unincorporated  towns;  nor  to  peddlers  of  melons  from  a  car 
or  cars  in  the  country  or  in  towns,  not  remaining  over  24 
houris  at  any  one  place;  nor  to  peddlers  of  meat  in  the  country; 
nor  to  a  farmer  peddling  farm  products,  wood,  or  charcoal 
grown  or  produced  by  him.  (Tax  Bill,  §§  60,  61;  see  103 
Va.  867,  864;  113  Va.  662;  123  Va.  63.  See,  also  itinerant 
venders  or  auctioneers,  section  20,  below. 

(2)  License. — ^A  peddler  is  required  to  have  a  license, 
under  penalty  of  $60  to  $600  for  each  offense  (see  section  14, 
above),  one-half  to  the  informer.  The  license  is  for  one 
county  or  city,  and  for  one  year,  and  is  not  transferable.  He 
must  exhibit  his  license  on  demand  of  any  citizen ;  his  failure 
to  do  so  makes  him  subject  to  the  penalties  of  peddling  without 
a  license.  (Tax  Bill,  §§  60,  61.)  A  vehicle  used  in  peddling 
must  have  conspicuously  displayed  thereon  the  name  of  the 
peddler,  with  the  street  and  number  of  his  residence,  if  he 
resides  in  a  city  or  town.     (Tax  Bill,  §  51.) 

(8)     Tax. — ^The  tax  is  $260,  when  travelling  on  foot,  and 
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$500  in  other  cases;  except  the  tax  on  peddlers  of  ice,  wood, 
meat,  milk,  butter,  eggs,  poultry,  fish,  game,  vegetables,  fruits, 
or  other  family  supplies  of  a  perishable  nature  not  grown  or 
produced  by  them,  is  $25  for  each  vehicle  used;  on  ped- 
dler of  pianos  or  organs,  $10  for  each  salesman  selling 
from  a  wagon  (and  a  city  or  town  may  require  an  additional 
tax,  if  its  charter  so  authorizes) ;  on  peddlers  of  lightning  rods, 
$200;  coal  and  wood  peddlers  in  cities  over  40,000^  selling 
from  vehicles,  $50  for  each  vehicle.  (Tax  Bill,  §  51.) 
§  20.  Itinerant  venders  and  auctioneers^ — 
(1)  Depaition;  who  not  incliuled. — ^An  intinerant  vender 
or  itinerant  auctioneer  is  one  (whether  principal  or  agent), 
who  engages  in,  does,  or  transacts  any  temporary  or  transient 
business,  either  in  one  locality,  or  in  traveling  from  place  to 
place,  in  the  sale  of  goods,  wares,  and  merchandise^  and  who 
for  the  purpose  of  carrying  on  such  business,  hires,  leases, 
uses,  or  occupies  any  building  or  structure,  tent,  car,  boat,  or 
public  room  or  any  part  thereof,  including  rooms  in  a  hotel, 
lodging  house,  or  house  of  private  entertainment;  or  in  any 
street,  alley,  or  other  public  place  in  a  city  or  town,  or  in  a 
public  road  in  a  county,  for  the  exhibition  or  sale  of  such 
goods,  etc.,  and  his  temporary  association  with,  or  his  con- 
ducting the  business  in  connection  with  or  as  a  part  of  the 
business  and  in  the  name  of  a  local  merchant,  dealer,  trader, 
or  auctioneer,  does  not  exempt  him  from  this  act.  (Acts  1918, 
p.  490,  §  9.) 

But  this  act  does  not  apply  to  venders  of  medicine,  salves, 
liniments,  etc.,  (see  section  51,  below) ;  nor  to  peddlers  (see 
section  19,  above) ;  nor  to  lightning  rod  merchants  (see 
section  22,  below) ;  nor  to  a  sale  by  an  assignee,  trustee,  ad- 
ministrator, executor,  or  other  fiduciary,  or  officer  in  bank- 
ruptcy, or  other  officer  appointed  by  a  court ;  nor  to  commercial 
travelers  or  selling  agents  of  regularly  established  merchants 
or  of  manufacturers  selling  to  the  trade  by  sample  for  future 
delivery  from  their  established  place  of  business;  nor  to  any 
person  selling  products  raised  upon  lands  leased  or  owned  by 
him;  nor  to  individuals  handling  vegetables,  fruits,  or  other 
farm  products;  nor  to  hucksters  on  the  streets;  nor  to  a 
sale  at  auction  of  any  wagon,  carriage,  automobile,  mechanic's 
tools,  used  farming  implements,  live  stock,  poultry  (dressed  or 
undressed),  sea  food,  vegetables,  fruits,  melons,  berries,  flow- 
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ers,  leaf  tobacco,  used  household  furniture  and  effects  at  the 
residence  of  the  housekeeper.  (Acts  1918,  p.  490,  §§  4, 11, 13, 
14.) 

(2)  License. — ^A  license  is  required  of  such  vender  or 
auctioneer,  under  a  penalty  of  a  fine  of  $25  to  $500,  or  jail  6 
months,  or  both.  It  is  for  not  under  one  nor  over  3  months, 
which  may  be  renewed  monthly,  but  not  over  3  months.  It 
is  not  transferable,  and  there  is  no  abatement  of  tax.  The  license 
must  be  publicly  exposed  on  his  premises.  Before  issuing  the 
license  the  commissioner  must  be  satisfied  that  neither  fraud 
nor  deception  of  any  kind  is  contemplated  or  will  be  practiced, 
and  that  neither  the  sale,  the  reasons  therefor,  nor  the  goods 
have  not  already  been  or  will  not  thereafter  be  fraudulently 
or  falsely  advertised  or  in  any  wise  whatsoever  misrepresented. 
The  sworn  application  for  license  must  give  the  residence  of 
the  applicant,  street  and  number  of  the  proposed  place  of  sale, 
the  goods  to  be  sold,  and  what  statements  or  representations 
are  to  be  made  or  advertised  as  to  the  same,  and  designate  all 
the  places  where  the  same  business  has  been  conducted  within 
the  preceding  12  months,  etc. 

He  shall  not  advertise,  represent,  or  hold  forth  ^'any  sale 
as  an  insurance,  bankrupt,  insolvent,  assignee,  trustee,  estate, 
executor,  administrator,  receiver,  wholesale,  or  manufacturer's 
or  closing  out  sale,  or  as  a  sale  of  any  goods  damaged  by 
smoke,  fire,  wreck,  water  or  otherwise,  or  in  any  similar  form," 
unless  he  first  state  under  oath  to  the  commissioner  either  in 
the  original  application  for  license  or  in  a  supplementary  ap- 
plication subsequently  filed  and  copied  on  the  license,  all  the 
facts  relating  to  the  reasons  and  character  of  such  special  sale, 
including  the  names  of  the  persons  from  whom  the  goods,  etc., 
were  obtained,  date  of  delivery  to  him,  and  the  place  from 
which  they  were  last  taken,  and  all  details  necessary  exactly 
to  locate  and  fully  identify  the  goods.  A  false  statement  or 
any  violation  hereof,  makes  him  liable  as  for  doing  business 
without  a  license,  and  also  to  a  fine  of  $200,  one-half  to  the 
informer. 

He  must  not  sell  at  auction  between  7  p.  m.  and  8  a.  m. 
during  April  1st  to  September  30th;  nor  between  6  p.  m.  and 
8  a.  m.  in  the  other  months,  any  jewelry,  diamonds,  or  other 
precious  stone,  watch,  clock,  gold  and  silverware,  gold  and  sil- 
ver plated  ware,  rugs,  curtains,  carpets,  tapestries,  statuary, 
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porcelains,  china  ware,  pictures,   paintings,  bric-a-brac,  or 
articles  of  vii^u  (of  rare,  curious,  or  beautiful  quality). 

He  must  be  truthful,  in  making  sales,  as  to  the  kind, 
quality,  description  of  the  goods,  which  statements  shall  be 
considered  as  warranties,  and  any  breach  of  the  same  shall 
vitiate  the  sale,  and  subject  the  party  making  such  false  rep- 
resentation to  a  fine  of  $25  to  $500,  or  jail  6  months,  or  both. 
(Acts  1918,  p.  490,  §§  1,  2,  5  to  8,  12.) 

(3)  Tax, — ^The  license  tax  on  an  itinerant  vender  or 
itinerant  auctioneer,  is  $200  per  month  or  fraction  thereof. 
This  license  and  tax  is  not  in  lieu  of  the  merchant's  license 
on  purchases,  or  county,  city,  or  town  license  taxes  or  levies. 
But  this  act  does  not  excuse  or  release  any  occupational  or 
property  tax,  or  any  other  tax  imposed  or  levied  by  law. 
(Acts  1918,  p.  490,  §§  2,  10.) 

(4)  Act  does  not  alter  law  as  to  fraudulent  advertising^ 
frwud^  deceit^  etc. — See  Acts  1918,  p.  490,  §  10. 

(5)  Violaiion  of  act. — ^Any  violation  of  this  act  is  pun- 
ishable by  a  fine  of  $25  to  $500,  or  jail  6  months,  or  both. 
(Acts  1918,  p.  490,  §  12.) 

§  21.  Sellers  of  battkd  mineral  waters — ^A  license  is 
required,  under  penalty  of  a  fine  of  $30  to  $1,000  (see  section 
14,  above) .  The  tax  is  $5,  where  gross  sales  are  not  over  5,000 
gallons  annually,  and  10  cents  per  100  on  excess  over  6,000. 
The  dealer  must  keep  proper  books,  which  the  commissioner 
may  inspect;  failure  to  do  so,  is  fineable  not  under  $100,  and  a 
tax  not  under  $25.  (Tax  Bill,  §  51^^.)  This  section  is  from 
Act  of  1919;  the  title  says,  «  ♦  ♦  ♦  and  to  add  thereto  a  new 
section  to  be  known  as  §  51^;''  is  this  sufficient  under  section 
52  of  the  constitution? 

§  22.  Lightning  rod  mercfaani. — He  is  one  selling  by 
sample  in  person  or  through  agents  taking  orders  and  there- 
after delivering  the  goods  and  erecting  the  same.  A  license 
is  required,  under  penalty  of  a  fine  of  $50  to  $500.  The  State 
tax  is  $25  per  year,  and  not  abateable  for  less  time,  and  $10 
for  a  county  or  city  license.  (Tax  Bill,  §  51  (a).)  For 
peddlers,  see  section  19,  (3),  above. 

§  23.  Patent  rights  isdler. — One  not  the  patentee  must 
have  a  license  to  sell  or  barter  patent  rights,  which  if  au- 
thenticated by  the  clerks  of  court  of  the  other  counties  and 
cities  certifying  the  authority  and  signature  of  the  commis- 


1246  LICENSES  AND   LICENSE  TAXES 

sioner,  may  be  used  throughout  the  State.  A  separate  license 
is  required  for  each  thing  patented.  A  person  owning  a  State 
right,  may  sell  anywhere  through  agents  furnished  with  a 
copy  of  the  license.  The  tax,  if  the  party  is  a  citizen,  is  $25. 
The  license  does  not  authorize  a  sale  of  the  thing  patented. 
(Tax  BiU.  §§  62,  63.) 

§  24  Real  estate  or  land  agent. — See  Real  Estate  Agent 
or  Broker. 

§  25.  Book  agents. — ^A  book  agent  is  one  (not  a  licensed 
merchant)  who  receives  subscriptions  for,  or  in  any  manner, 
furnish  books,  maps,  prints,  pamphlets,  or  periodicals.  A 
license  is  required,  under  penalty  of  $60  to  $100.  The  tax  is 
$10.  But  one  desiring  to  distribute  religious  books,  etc.,  ap- 
plies to  the  judge,  who,  if  satisfied  of  his  good  character  and 
that  he  is  a  proper  person  for  the  purpose,  directs  the  com- 
missioner to  issue  him  a  license  free  of  tax.  (Tax  Bill,  §§ 
66,  67.)  See,  also  Interstate  Commerce. 

§  26.  Auctioneers  and  Common  Criersw— See  Aitction 
cmd  Auctioneers. 

§  27.  Retail  tobacco  dealer^ — ^A  person  not  a  producer, 
must  under  a  penalty  of  $30  to  $1,000  fine  (see  section  14, 
above) ,  have  a  license  to  sell  by  retail,  tobacco,  snuff  and  cigars. 
The  specific  tax  is  $6 ;  and  he  must  also  pay  on  purchases  as  a 
merchant  (see  section  16,  (2),  above).  But  a  hotel  keeper  or 
keeper  of  a  house  of  private  entertainment  or  eating  house, 
whose  annual  purchases  are  less  than  $600,  need  not  also  to 
take  out  a  merchant's  license,  unless  he  is  also  conducting  a 
mercantile  business.     (Tax  Bill,  §  68.) 

§  2&  Junk  dealMV,  canvassers,  etc— (1)  Defawtion. — A 
junk  dealer  is  one  who  purchases,  sells,  barters,  or  exchanges, 
any  kind  of  second-hand  articles,  junk,  rags,  rag  cullings, 
bones,  bottles,  puer  (the  dung  of  dogs),  scrap  metals,  metal 
drosses,  steel,  iron,  paper,  old  lead  pipe,  old  bathroom  fixtures, 
old  rubber,  old  rubber  articles,  and  other  like  commodities, 
except  furniture,  clothes,  shoes,  and  stoves  intended  to  be  re- 
sold for  use  as  such.     (Tax  Bill,  §  69.) 

(2)  License  and  duties. — ^This  is  granted  by  the  court 
upon  satisfactory  evidence  of  his  good  character  to  carry  on 
the  business,  and  must  specify  the  premises.  To  do  business 
without  a  license,  or  to  change  the  place  of  business  without 
the  consent  of  the  court,  is  fineable  $60  for  each  day.    The 
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place  must  be  kept  open  for  purchase  or  sale,  or  inspection  of 
any  revenue  or  police  officer.  The  purchases  must  be  made 
between  sunrise  and  sunset.  He  must  place  over  his  principal 
entrance  a  sign  designating  that  he  is  a  licensed  junk  dealer. 
This  section  does  not  prevent  one  keeping  or  operating  a  foun- 
dry or  machine  shop  from  exchanging  his  new  castings  for  old 
ones,  or  from  buying  old  metals  or  old  machines  for  use  in 
his  business,  or  to  be  renovated  and  sold,  but  such  person 
cannot  buy  those  things  and  sell  them  again  in  the  same 
condition  they  were  when  purchased,  nor  does  this  section 
prevent  any  regularly  licensed  merchant  in  the  country  or  in 
towns  of  2,000  or  less  (who  is  subject  to  like  inspection  as  a 
junk  dealer),  from  buying  or  trading  for  rags,  old  iron,  or 
other  articles  or  junk,  unless  there  be  a  regularly  licensed 
junk  dealer  within  3  miles  of  his  place  of  business.  Every 
junk  dealer  and  every  such  foundryman  and  merchant,  must 
keep  at  his  place  of  business  a  book  of  all  his  daily  transactions 
(except  as  to  rags,  bones,  old  iron,  and  paper),  describing  the 
goods  purchased,  the  time  of  receiving  the  same,  name  and 
residence  of  the  seller  or  delivery,  terms  and  conditions  of 
purchase,  or  receipt  thereof,  and  all  other  facts  respecting 
the  transaction;  which  book  shall  at  all  times  be  subject  to  the 
inspection  of  the  judges  of  the  criminal  courts,  chief  of  police, 
captains  and  sergeants  of  the  police,  sergeant  or  sheriff,  or 
other  officer  with  police  jurisdiction,  and  such  junk  dealer, 
foundryman,  or  merchant  must  admit  to  his  premises  at  any 
time  any  such  officer,  to  examine  books  or  records  or  articles 
purchased  or  received,  and  to  search  for  and  take  any  article 
known  by  him  to  be  missing,  or  known  or  believed  by  him  to 
be  stolen,  without  a  search  warrant  or  other  process.  (Tax 
Bill,  §  69.)     See  also,  Code,  §  4711,  prescribing  penalties. 

(3)  Caafuvassers, — Canvassers  for  the  above  articles  for  a 
junk  dealer  or  for  sale  to  him  or  any  other  person,  must  be 
authorized  in  writing  by  some  junk  dealer,  who  must  take  out 
in  his  name  a  license  for  each  canvasser  he  appoints,  who  is 
furnished  with  2  tin  signs,  "Licensed  Junk  Canvasser  No. — ", 
one  to  be  fixed  on  each  side  of  his  wagon.  Canvassers  may 
canvass  anywhere  in  the  State.     (Tax  Bill,  §  69.) 

(4)  Penalties. — A  violation  of  the  provisions  of  this  sec- 
tion is  punishable  by  a  fine  of  $50  to  $100  for  each  offense. 
And  a  junk  dealer  is  liable  whether  the  violation  is  by  himself 
or  by  his  agent,  clerk,  or  employee.     (Tax  Bill,  §  69.) 
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(5)  Tax, — ^A  junk  dealer's  license  tax  is  $50,  and  $25  for 
doing  business  at  other  premises,  and  $30  for  each  canvasser, 
and  he  also  pays  the  cost  of  the  tin  signs.     (Tax  Bill,  §  70.) 

§  29.  Mcfflmndiie  broker,  stock  broker,  broker  in  fa- 
tnres,  ahip-brdiieri  and  inaoranoe  broker^ — See    Brokers, 

§  30.  PawnbrokerSii— (1)  Definition.-— A  pawnbroker  is 
one  who  in  any  manner  lends  or  advances  money  or  other 
thing  for  profit  on  the  pledge  and  possession  of  personal  prop- 
erty, or  other  valuable  things  other  than  securities  or  written 
or  printed  evidences  of  indebtedness,  or  who  deals  in  the 
purchasing  of  personal  property  or  other  valuable  thing  on 
condition  of  selling  the  same  back  to  the  seller  at  a  stipulated 
price.     (Tax  Bill,  §  79.) 

(2)  (License  aand  hond^  and  accovmis. — He  must  obtain  a 
license,  under  penalty  of  a  fine  of  $50  to  $500.  License  is 
issued  by  the  court,  upon  satisfactory  evidence  of  good  char- 
acter to  carry  on  such  business  in  the  county  or  city,  and  must 
designate  the  building,  and  the  business  must  not  be  carried  on 
in  any  other  building,  except  by  the  court's  consent,  under 
penalty  of  $50  for  each  day. 

He  must  also  give  a  bond,  with  two  sufficient  sureties,  for 
$2,500,  to  observe  and  keep  the  law,  on  which  a  customer  may 
sue  by  leave  of  court,  if  an  execution  against  the  pawnbrc^er 
is  returned  not  satisfied.     (Tax  Bill,  §  79.) 

(3)  Tax.—TLis  license  tax  is  $250.     (Tax  Bill,  §  80.) 

(4)  Book  of  transactions. — He  must  keep  a  book  of  daily 
entries,  giving  a  description  of  the  articles  pawned  or  pledged, 
the  amount  loaned,  rate  of  interest,  name  and  residence  of  the 
customer  (giving  him  a  memorandum  thereof),  the  time  of 
receiving  the  article,  the  terms  and  conditions  of  the  loan  in- 
cluding the  period  for  which  made,  and  all  other  facts  and 
circumstances  respecting  such  loan,  with  a  particular  descrip- 
tion of  the  complexion,  color  of  eyes  and  hair,  height  and  gen- 
eral appearance  of  the  customer. 

(6)  Book  amd  premises  open  to  inspection. — ^The  pawn- 
broker's books,  pawns,  and  records  must  be  open  to  inspection, 
at  all  reasonable  times,  of  the  judges  of  the  criminal  courts, 
chief  of  police,  and  captains  and  sergeants  of  the  city,  town, 
or  county  police,  sergeant  and  sheriff,  or  other  officer  with 
police  jurisdiction,  who  may  search  for  and  take  into  posses- 
sion any  article  Imown  by  him  to  be  missing,  or  known  or 
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believed  by  him  to  have  been  stolen,  without  a  search  warrant 
or  other  process.     (Tax  Bill,  §  79,) 

(6)  IrUerest, — ^A  pawnbroker  must  not  ask  or  receive 
greater  interest  than  10  per  cent,  per  month  on  $25  or  less;  5 
per  cent,  per  month  on  over  $25  and  under  $100;  3  per  cent, 
per  month  on  $100  or  more,  secured  by  a  pledge  of  tangible 
personal  property.  And  no  loan  must  be  divided  to  increase 
the  rate  of  interest.  On  blankets,  clothing,  carpets,  furs,  rugs, 
dress  goods,  clothes,  mirrors,  oil  paintings,  glass  and  china 
ware,  pianos,  organs,  curtains,  beddings,  and  upholstered  fur- 
niture, an  extra  charge  of  2  per  cent,  per  month  for  the  first 
3  months  or  less,  to  cover  storing  or  taking  care  of  such 
goods.     (Tax  Bill,  §  79.) 

(7)  Sale. — No  sale  shall  be  made  within  4  months,  ex- 
cept by  consent  in  writing  of  the  pawner.  Sales  must  be  by 
public  auction,  by  auctioneers  designated  and  approved  by  the 
court.  Notice  of  time  and  place  of  sale,  name  of  auctioneer, 
and  description  of  article  must  published  at  least  5  days  in  a 
daily  newspaper  of  general  circulation,  in  the  place,  or  if  none 
published  there,  in  a  newspaper  published  in  an  adjoining 
county.  Any  surplus,  after  payment  of  loan  and  interest,  and 
expenses  of  advertisement  of  sale,  is  to  be  paid  to  the  pawner. 
(Tax  Bill,  §  79.) 

(8)  Pawns  not  to  he  changed  or  concealed, — ^Pawns  must 
not  be  disfigured  or  their  identity  destroyed  or  affected  in 
any  manner  whatsoever  while  with  the  pawnbroker,  nor.  must 
they  be  in  any  manner  concealed  for  48  hours  after  they  have 
been  received.     (Tax  Bill,  §  79.) 

(9)  Penalties. — ^For  a  pawnbroker  to  violate  or  neglect 
or  refuse  to  comply  with  any  provision  of  this  act,  other  than 
doing  business  without  a  license  (see  (2),  above),  he  is  fined 
not  over  $100.  He  is  liable,  whether  such  violation  be  by 
himself  or  by  his  agent,  clerk,  or  employee.  Every  person 
convicted  of  violating  any  of  the  provisions  of  this  section, 
shall  (except  where  a  different  penalty  is  prescribed)  be 
fined  not  over  $25,  and  for  a  subsequent  offense,  pay  such 
penalty  as  the  court  may  impose,  and  shall,  in  discretion  of 
the  court,  forfeit  his  license.     (Tax  Bill,  §  79.) 

The  last  two  and  the  8th  from  the  last  paragraphs  of  the 
act  fixing  the  penalty,  seem  to  be  conflicting. 

§  3L    Bnildiiig  and  loan  awodationid— Such  association 
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must  obtain  a  license,  under  penalty  of  a  fine  of  $50  to  $500. 
The  specific  State  license  tax,  if  capital  paid  in  is  not  over 
$25,000,  is  $75;  if  over  $25,000,  $3  per  $1,000  for  the  excess; 
and  a  non-resident  association  must  also  pay  the  same  tax ;  and 
no  additional  State  tax  is  to  be  imposed  on  paid  in  capital,  and 
the  city  or  town  tax  cannot  be  greater.  An  association  on  the 
purely  mutual  plan  and  making  loans  only  to  stockholders,  and 
confining  its  business  solely  to  the  county  or  city  where  organ- 
ized and  immediately  adjoining  counties  and  cities,  pays  a 
license  tax  of  only  $50.  The  association  must  on  April  1st 
or  within  10  days  thereafter,  of  each  year,  report  to  the  com- 
missioner of  the  revenue  its  capital  paid  in  or  invested  in  this 
State.  The  shares  of  stock  are  not  taxable  in  the  hands  of  the 
holder.  (Tax  Bill,  §  82.)  'See,  also,  Building  &  Loan  and 
Indttstrial  Loan  Associations. 

§  32.  Mercantile  and  ooUectioa  \ag)encies^^License  is 
required  of  mercantile  agencies,  under  penalty  of  $100  to 
$500;  tax,  $250  on  each  agency,  paid  annually  to  auditor. 
(Tax  Bill,  §§  85,  86.)  A  collection  agency  is  the  business  of 
collecting  for  others  all  kinds  of  claims,  including  notes,  drafts 
and  other  negotiable  instruments.  Such  agency  whose  com- 
missions amount  to  $1,000  annually  must  be  licensed,  under 
penalty  of  a  fine  of  $100  to  $500 ;  and  the  tax  is  $25.  But  this 
does  not  apply  to  attorneys  at  law  (Tax  Bill,  §  86^^). 

§  33.  Undertakers.— A  license  is  required,  under  pen- 
alty of  $10  to  $25.  Tax,  in  the  country  and  towns  not  over 
1,000  inhabitants,  $5;  not  over  3,000,  $10;  not  over  5,000,  $15; 
in  cities  not  over  10,000,  $25 ;  not  over  30,000,  $35 ;  over  30,000, 
$50.     (Tax  Bill,  §§  87,  88.) 

§  34.  Civil,  miningy  mechanical  or  electrical  engineer^ — 
A  license  is  required  under  penalty  of  a  fine  of  $20  to  $30. 
The  tax  (for  whole  State)  is  $15;  but  if  he  has  not  practiced 
over  5  years,  or  his  income  the  last  year  is  under  $500,  the  tax 
is  $5.     (Tax  Bill,  §  89.) 

This  section  does  not  apply  where  one  is  in  the  exclusive 
employment  of  another,  and  so  not  engaged  in  his  own  busi- 
ness (122  Va.  906). 

For  an  act  ''to  provide  for  the  examination  and  certifica- 
tion of  professional  engineers,  architects  and  land  surveyors, 
and  to  regulate  the  practice  of  engineering,  architecture,  and 
land  surveying;  to  establish  their  relation  to  public  works  and 
the  surveying  and  platting  of  land'^  see  Acts  1920,  p.  496. 
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§35.  Contractors. — (1)  Defmtion. — ^A  contractor  is  one 
who  accepts  orders  or  contracts  for  doing  any  work  on  or  in 
any  building  or  structure,  or  to  do  any  paving  or  curbing  on 
sidewalks  or  streets,  public  or  private  property;  or  to  exca- 
vate for  foundations  or  any  other  purposes;  or  to  construct  any 
sewer.     (Tax  Bill,  §  90.) 

(2)  License  and  tax. — ^A  State  license  is  required,  under 
penalty  of  a  fine  of  $30  to  $100.  The  State  tax  for  doing 
business  anywhere  in  the  State,  is  as  follows:  No  tax  where 
gross  orders  or  contracts  do  not  amount  to  $5,000  annually;  if 
gross  orders  or  contracts  accepted  are  $5,000  (perhaps  it  was 
intended  to  say  "not"  over  $5,000),  $5;  not  over  $10,000,  $10; 
not  over  $20,000,  $15 ;  not  over  $50,000,  $20 ;  not  over  $100,000, 
$50;  not  over  $150,00,  $100;  over  $150,000,  $150;  if  he  has  paid 
less  than  the  maximum  tax,  he  must  not  accept  contracts  above 
the  maximum  amount,  unless  he  pays  the  additional  tax. 
(Tax  BUI,  §§  90,  91;  see  120  Va.  524.) 

§  36.  Arcbitecta.— One  who,  for  compensation,  draws 
or  furnishes  plans  for  the  construction  of  any  building  or 
other  structure,  is  an  architect,  and  nxust  obtain  a  license, 
under  penalty  of  a  fine  of  $10  to  $30.  The  tax  for  doing 
business  anywhere  in  the  State,  is  $25,  but  if  his  income 
last  year  was  less  than  $500,  it  is  $10.  (Tax  Bill,  §  92.)  See, 
also,  at  end  of  section  34,  above,  and  Architect  <md  Builder. 

§  37.    HoteU^-See  Hotels. 

§  38.  Houses  of  private  entcrtainnyiit  and  eating 
hottscSd     See  Boarding  and  Eating  Houses. 

§  39.  Bowling  saloon^ — ^This  is  a  saloon  for  the  recep- 
tion of  company  to  play  at  bowls,  and  the  keeper  must  have  a 
license,  under  penalty  of  $50  to  $150  fine.  The  tax  is  $25, 
and  $10  for  each  alley  over  one.  (Tax  Bill,  §§  98,  99;  see 
sections  2  and  3,  above.) 

Furniture  may  also  be  taxed.     (Tax  Bill,  §  104.) 

§  40.  Billiard  roonu— This  is  a  saloon  wherein  there  is 
a  table  at  which  billiards  or  pool  is  played.  The  keeper  must 
have  a  license,  under  penalty  of  $50  to  $100  fine.  The  tax 
on  a  billiard  or  pool  room  is  $50,  and  $25  for  each  table  over 
one;  if  at  a  watering  place  and  is  for  4  months  or  less,  or  if  in 
the  country,  or  a  town  under  1,000  inhabitants,  the  tax  is  $26; 
and  $12.60  for  each  table  over  one.  (Tax  Bill,  §§  100-1 ;  see 
sections  2  and  8,  above  i  J*urniture  may  also  be  taxed.  (Tax 
BiU,  §  104.) 
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§  41.  Bagatelle  saloon^ — ^This  is  a  saloon  or  other  pub- 
lic room  wherein  is  a  table  at  which  to  play  at  bagatelle, 
whether  a  charge  is  made  or  not;  and  the  keeper  must  have  a 
license,  under  penalty  of  $50  to  $100  fine.  The  tax  is  $10,  and 
$5  for  each  table  over  one.  (Tax  Bill,  §§  102-3 ;  see  sections 
2  and  3,  above.)  Furniture  may  also  be  taxed.  (Tax  Bill, 
§  104.) 

§  42.  Tlieatrea»  public  peifennanoea^  erhihirionSi  elc^ — 
A  license  for  each  performance  is  required,  under  penalty  of 
$50  to  $500,  to  exhibit  for  compensation  any  theatrical  per- 
formance (and  all  engaged  are  liable,  if  there  be  no  license, 
and  the  license  may  be  for  a  week),  or  performance  similar 
thereto,  panorama  (the  license  may  be  for  a  week),  or  any 
public  performance  or  exhibition  of  any  kind,  lectures,  literary 
readings,  and  performances,  except  for  benevolent,  charitable, 
or  educational  purposes.  The  tax  is  $5  for  each  performance, 
or  $15  per  week ;  but  in  towns  under  4,000  inhabitants,  $2  each 
or  $6  per  wedc.  This  does  not  apply  to  football,  baseball, 
basketball,  or  kindred  gamea  (Tax  Bill,  §§  105-6.)  A  pano- 
ramic reproduction  of  the  Boer  War  with  scenery,  etc.,  without 
circus  rings,  trapeze  acting,  clowns,  or  menagerie,  is  under  this 
and  not  section  109  of  the  Tax  Bill  (107  Va.  653). 

§  43.  Mcraiv  pidnre  wiarhines,  phonographs,  elc^ — 
A  license  is  required,  under  penalty  of  $30  to  $1,000  (see 
section  14,  above),  for  the  exhibition  of  any  automatic  moving 
picture  nuichine,  phonograph,  graphophone,  or  similar  musi- 
cal machine,  except  for  benevolent,  charitable  or  educational 
purposes.  The  tax,  where  the  admission  is  not  over  30  cents 
and  seating  capacity  not  over  350,  in  cities  over  20,000  in- 
habitants, is  $15  per  week  or  less,  or  $90  for  a  year;  if  seating 
capacity  exceeds  350,  $2  per  10  seats  or  fraction  thereof  in 
excess ;  in  towns  or  cities  over  4,000  and  under  20,000,  $10  per 
week  or  less,  or  $60  for  a  year,  and  for  additional  seating 
capacity  over  350,  $1  per  10  seats  or  fraction  thereof;  in  towns 
of  1,000  to  4,000,  $3  per  week  or  less,  or  $25  for  a  year,  and  for 
additional  seating  capacity  over  350,  50  cents  for  10  seats  or 
fraction  thereof;  in  towns  under  1,000,  and  in  the  country, 
as  the  only  State  tax,  $1  per  day,  or  $2.50  per  week,  or  $10 
for  a  year.  If  the  exhibition  is  for  benevolent,  charitable,  or 
educational  purposes  for  longer  than  one  day  and  the  exhibitor 
receives  a  part  of  the  receipts  he  is  subject  to  the  tax  above, 
except  as  to  the  first  day.     (Tax  Bill,  §  IO6V2.) 
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§  44    Circas,  nMoagerie,  cammJ,  aliow, 

(1)  License, — One  exhibiting  performances  in  a  side- 
show, dog  and  pony  (or  either)  show,  trained  animal  show, 
circus,  menagerie  and  circus,  or  any  other  show,  exhibition  or 
performance  similar  thereto,  must  under  penalty  of  a  fine  of 
$50  to  $500,  obtain  a  license;  but  this  does  not  apply  to  a 
resident  mechanic  or  artist  exhibiting  the  production  of  his 
own  art  or  invention  without  compensation;  nor  to  an  agri- 
cultural fair  or  the  shows  exhibited  within  the  grounds  of  and 
during  such  fair,  whether  an  admission  be  charged  or  not; 
nor  to  resid^its  performing  in  a  show  or  exhibition  for  charity 
or  other  benevolent  purposes;  nor  to  those  engaged  or  acting 
in  such  show,  exhibition,  or  performance.  But  giving  per- 
formances by  one  who  makes  it  a  business  to  do  so,  under  a 
contract  with  or  under  the  auspices  of  some  benevolent  or 
charitable  body,  does  not  exempt  from  the  license  and  tax. 

Every  show,  exhibition,  or  performance,  whether  under 
the  same  canvas  or  not,  must  have  a  separate  license,  whether 
exhibited  for  compensation  or  not.  The  police  authorities 
must  not  allow  any  such  performance  to  open  until  the  license 
is  exhibited  to  them.  (Tax  Bill,  §  107,  as  amended  by  Acts 
1920,  p.  490,  and  §  108.) 

(2)  Tax  on  circus^  menofferiey  camdval^  ahawy  etc. — 

(a)  In  the  country  or  towns  not  over  3,000  inhabitants, 
for  each  day's  performance  or  exhibition  of  a  carnival  (or 
other  like  show),  $25;  a  side  (or  like)  show,  $5;  on  a  dog 
and  pony  (or  either  or  like)  show,  $15;  a  trained  animal  (or 
like)  show,  or  wild  west  (or  like)  show,  $25;  circus  or  circus 
and  menagerie,  $150. 

(b)  In  a  town  or  city  from  3,000  to  10,000  (or  within 
5  miles  thereof),  for  each  day's  performance  or  exhibition  of 
a  side  (or  like)  show,  $10;  carnival  (or  other  like  show),  $75; 
on  a  dog  and  pony  (or  either,  or  the  like)  show,  $25 ;  a  trained 
animal  (or  like)  show,  or  wild  west  (or  like)  show,  $50;  circus 
or  circus  and  menagerie  (or  like  show),  $200. 

(c)  In  a  city  over  10,000  and  not  over  60,000,  or  within 
5  miles  thereof,  for  each  day's  performance  or  exhibition  of 
a  carnival  (or  other  like  show),  $150;  a  side  (or  like)  show, 
$15;  on  a  dog  and  pony  (or  either,  or  like)  show,  $40;  on  a 
trained  animal  (or  like)  show,  or  a  wild  west  (or  like)  show, 
$75;  on  a  circus  or  circus  and  menagerie  (or  like  show),  for 
each  day  or  part  of  day,  $250. 
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In  a  city  over  60,000,  or  within  5  miles  thereof,  for  each 
day's  exhibition  or  performance  of  a  carnival  (or  other  like 
show,  $150;  on  a  side  (or  like)  show,  $25;  on  a  dog  and  pony 
(or  either,  or  like)  show,  $60;  on  a  trained  animal  (or  like) 
show,  or  wild  west  (or  like)  show,  $100;  on  a  circus,  or  a  circus 
and  menagerie  (or  like)  show,  for  each  day  or  part  day,  $500. 

Under  this  section,  ^^a  carnival  shall  mean  an  aggregation 
of  shows,  amusements,  concessions,  eating  places  and  riding 
devices,  or  any  of  them  operating  together  on  one  lot  or  street, 
or  on  contiguous  lots  or  streets,  moving  from  place  to  place, 
whether  the  same  are  owned  and  actually  operated  by  separate 
persons,  firms,  corporations,  or  individuals,  or  not.  (Tax  Bill, 
§  109,  as  amended  by  Acts  1922.    See  note  under  sec.  42.) 

(3)  Tax  on  circuses^  canuvals^  etc.y  held  during  fairs. — 
A  traveling  circus,  carnival  or  shows  giving  performances  in 
the  open  air  or  tents  outside  the  fair  grounds,  for  one  week 
prior  to  or  during  the  week  of,  or  one  week  after,  the  time 
of  holding  a  regular  or  annual  fair,  must  pay  a  State  license 
tax  of  $1,000  for  each  performance  in  addition  to  the 
tax  under  (2),  above;  and  advertising  such  circus,  carnival  or 
show,  within  30  days  prior  to  such  fair,  is  forbidden  under 
penalty  of  a  fine  of  $2,000.  This  section  does  not  apply  to 
shows,  etc.,  within  the  fair  grounds.    ^Tax  Bill,  §  109^^.) 

§  4S«  Hobby-horse  machines,  meny-go-romid,  etc* — 
A  license  is  required  under  penalty  of  $20  to  $50,  on  a  hobby- 
horse  machine,  merry-go-round,  ocean  wave,  ferris  wheel,  or 
other  like  machines,  on  which  charges  are  made  for  riding, 
whether  run  by  hand,  horse,  steam,  electric,  or  other  power. 
The  tax  is  $10  per  each  county  and  city  where  operated.  (Tax 
Bill,  §§  110-11.) 

§  46w  Parka  for  public  amuaemenb— The  owners  and 
operators  of  permanent  parks  for  public  amusement,  open  at 
least  4  months  continuously  each  day  (Sundays  and  holidays 
excepted)  during  the  year,  may  operate  any  or  all  of  the 
following:  "a  bowling  alley,  trained  animal  show,  hobby-horse 
or  merry-go-round,  ferris  wheel,  penny  or  nickel  machine  for 
exhibiting  pictures,  moving  picture  show,  theatrical  perform- 
ance, old  mill,  or  similar  entertainments,  and  at  which  may  be 
kept  and  operated  any  game  or  wheel  where  the  prize  consists 
of  fruit,  candy,  toys  or  other  novelties,  upon  the  payment  of 
a  license  tax  of  $400  for  4  months ;  $600    for  8  months,  and 
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$800  for  one  year,"  but  the  operation  of  ^'a  carnival  or  circus 
or  show  of  any  kind  which  moves  from  place  to  place  shall 
not  be  allowed  under  the  license  provided  for  in  this  section." 
(Tax  Bill,  §  lllVa,  as  amended  by  Acts  1922.) 

§  47.  Public  rooms  and  akatinir  riiiks«^ — ^A  proprietor  or 
occupier  of  a  public  theater,  or  other  room  or  rooms  for  a 
theatrical  performance,  lecture,  concert,  or  other  exhibitions, 
for  the  use  of  which  a  charge  is  made,  or  compensation  in  any 
manner  received,  must,  under  penalty  of  a  fine  of  $50  to  $100; 
if  in  a  town  of  2,000  or  more  inhabitants,  obtain  a  license.  The 
tax  is  $20;  and  one  who  establishes,  keeps,  or  exhibits  for  profit 
a  skating  rink,  in  a  city  of  over  10,000  inhabitants,  must  pay 
$10  per  quarter;  if  in  a  city  or  town  of  2,000  to  10,000,  $7.50  per 
quarter;  if  anywhere  else,  $5  per  quarter;  and  where  the  house 
or  rooms  are  used  for  both  purposes,  both  taxes  must  be  paid. 
And  the  house  and  furniture  are  taxed  also  as  property.  (Tax 
Bill,  §§  112-13,  104.) 

§  48.  Solt  drinka^ — ^To  sell  soft  drinks  from  a  soda 
fountain,  including  all  drinks  for  which  a  liquor  license  is 
not  required,  a  license  must,  under  penalty  of  $30  to  $1,000 
(see  section  14,  above),  be  obtained. 

In  towns  and  cities  of  over  5,000  inhabitants,  the  annual 
State  tax  is  $10  for  each  fountain;  elsewhere  $5,  and  for  the 
privilege  of  manufacturing  soft  drinks  to  be  sold  by  whole- 
sale or  for  bottling  soft  drinks,  or  for  wholesale,  or  for  whole- 
sale houses  selling  soft  drinks  by  wholesale  where  no  tax  is 
paid  in  this  State  by  the  manufacturer  or  bottler,  the  minimum 
annual  license  tax  $22.50,  and  10  cents  per  $100  of  the  gross 
sales  (not  including  carriers  and  bottles)  over  $10,000  annuallly. 
A  manufacturer  must  keep  a  special  book  of  sales,  which  the 
commissioner  must  inspect  in  making  the  license  assessment; 
failing  to  keep  such  book,  he  is  assessed  a  minimum  tax  of 
$300,  and  the  commissioner  reports  his  failure  to  the  local 
board  of  review,  who  summons  such  manufacturer,  wholesaler, 
or  bottler  before  them  and  ascertain  the  correct  tax  over  $300. 
For  such  failure  and  his  failure  or  refusal  to  give  information 
as  to  his  sales,  the  party  is  fined  not  over  $500,  for  which  pur- 
pose the  matter  is  reported  to  the  Commonwealth's  Attorney 
for  indictment  and  prosecution.  (Tax  Bill,  §  113^,  as 
amended  by  Acts  1919,  p.  152.)  See,  also,  IrUoancMng 
Liquors^  sections  52,  53,  54. 
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§  49.  AttonMys,  lAysidaiu,  and  dentuU^ —  (1)  Attor- 
neys.— ^In  addition  to  being  licensed  by  the  Board  of  Bar 
Examiners,  they  must  also  obtain,  under  penalty  of  a  fine  of 
$50  to  $100  for  each  offense,  a  revenue  license.  The  annual 
tax  to  practice  throughout  the  State,  where  licensed  under  5 
years,  or  whose  annual  receipts  are  under  $500,  is  $15 ;  other- 
wise, $25.  (Tax  Bill,  §§  114-16.)  Must  a  lawyer  be  licensed, 
though  he  is  entirely  employed  by  another  ? — see  122  Va.  906. 

(2)  Physicicms  and  surgeons. — ^Before  applying  for  a 
revenue  license,  to  practice  as  a  physician  or  surgeon,  he  mi^st 
first  have  passed  an  examination  before  the  State  Board  of 
Medical  Examiners,  or  have  a  special  permit  from  the  presi- 
dent of  the  board,  or  file  with  the  commissioner  of  the  revenue 
an  affidavit  that  he  commenced  the  practice  prior  to  January 
1, 1885.     (Tax  BiU,  §  114.) 

There  seems  to  be  no  license  tax  on  physicians  and  sur- 
geons, probably  because  they  do  so  much  charity  practice,  etc. 

For  the  statutes  regulating  the  practice  of  medicine,  see 
Code,  §§  1608-39,  and  Acts  1920,  pp.  247, 11,  amending  §§  1615, 
1636,  respectively;  and  Acts  1918,  p.  361  (defining  and  regulat- 
ing the  practice  of  poropathy),  and  Acts  1918,  p.  771  (for  the 
prevention  of  blindness  from  opthalmia  neonatonmi,  etc.)  and 
Acts  1918,  p.  66  (prohibiting  advertisements  concerning  vene- 
real diseases) . 

(3)  DerHtists. — ^Before  applying  for  a  revenue  license 
to  practice  as  a  dentist,  he  must  first  have  passed  an  exami- 
nation before  the  State  Board  of  Dental  Examiners,  or  have 
a  special  permit  from  the  president  of  the  board,  or  have  had 
a  license  to  practice  January  28, 1890,  and  have  complied  with 
the  law  as  to  registry  of  dentists. 

A  dentist,  to  practice  for  compensation,  must,  under  a 
penalty  of  a  fine  of  $30  to  $100  for  each  offense,  and  being 
barred  from  recovering  compensation  therefor,  obtain  a  reve- 
nue license.  The  annual  tax  to  practice  anywhere  in  the 
State,  if  he  has  been  licensed  not  more  than  5  years,  is  $10; 
if  over  5  years,  $16 ;  in  towns  and  cities  of  5,000  or  more  in- 
habitants, $25;  but  a  dentist  whose  annual  receipts  are  under 
$500,  pays  only  $10. 

This  section  does  not  prevent  any  authorized  physician 
or  surgeon  or  other  person  from  extracting  teeth  from  one  with 
toothache.     (Tax  BiU,  §§  114,  117-18). 
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For  the  statutes  regulating  the  practice  of  dentistry,  see 
Code,  §§  1640-54,  and  Acts  1920,  p.  283,  amending  §  1646. 

§  50.  Veterinary  surgeoi^.^ — ^To  practice  as  such,  for 
compensation,  he  must,  under  penalty  of  $25  to  $50  fine,  obtain 
a  license.  The  tax  is  $10;  but  this  section  does  not  apply  to 
persons  who  confine  their  practice  to  castration,  spaying,  or 
dehorning  of  live  stock.     (Tax  Bill,  §  118-a.) 

§  51.    Vendors   of  medicines^   saKes,   limments,   etc^ 

One  (other  than  a  licensed  merchant  at  his  regular  place  of 
business)  who  sells  any  patent,  proprietary,  or  domestic  medi- 
cines, salve,  liniment,  or  compounds  of  like  kind,  or  any  spices, 
or  extracts,  toilet  articles  or  other  articles  of  like  kind,  whether 
he  be  the  manufacturer  thereof  or  not,  must,  under  penalty  of 
a  fine  of  $30  to  $100,  obtain  a  license.  The  tax  is  $125  for 
each  wagon  used.  (Tax  Bill,  §§  119-20.)  For  an  act  as  to 
itinerant  venders  which  expressly  exempts  the  things  of  this 
section,  see  section  20,  above. 

§  52.  Daguerrian  and  photograph  artitU  and  their 
agenti. — One  who  takes  or  .exposes  on  plates,  films,  or  sen- 
sitized material,  or  who  develops  or  prints,  images  of  objects 
according  to  the  invention  of  the  daguerreotype  process,  or 
who  does  any  or  all  of  these  things  by  whatever  name  it  may 
be  known  or  called,  is  a  daguerreotype  artist,  and  one  who 
canvasses  for,  or  acts  as  the  agent  of,  a  daguerrean  artist  or 
photographer,  in  transmitting  pictures,  daguerreotypes  or 
photographs,  to  other  points  for  the  purpose  of  having  them 
copied  or  enlarged,  or  colored,  is  a  daguerrean  artist's  agent 
or  canvasser,  and  he  is  so  whether  he  acts  for  himself  or  an- 
other, and  such  agent  or  canvasser  (though  nothing  is  said 
about  the  artist  himself,  unless  he  be  the  canvasser)  must, 
under  penalty  of  a  fine  of  $50  to  $500,  obtain  a  license,  and 
pay  a  tax,  in  the  country,  or  in  a  town  under  200  inhabitants, 
of  $10;  in  a  town  or  city  of  2,000  to  10,000,  $30;  in  a  city  of 
10,000  to  20,000,  $40;  in  a  city  over  20,000,  $50;  and  an 
additional  $5  for  each  county  or  city  in  which  he  operates 
other  than  that  in  which  he  has  his  regular  place  of  business. 
This  act  does  not  apply  to  amateur  photographers  who  expose, 
develop  and  finish  their  work,  and  do  not  part  with  same  for 
compensation,  and  do  not  receive  any  compensation  for  per- 
forming any  of  the  processes  herein  set  forth.  (Tax  Bill, 
§§  121-2.) 
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Agents  soliciting  for  a  person  or  concern  out  of  this 
State  cannot  be  taxed  under  this  section,  as  that  would  be 
taxing  interstate  commerce,  which  Congress  alone  can  do ;  but 
if  the  customer  agrees  to  buy  a  frame  when  the  picture  is 
delivered,  he  must  have  a  peddler's  license  for  that,  the  ne- 
gotiations being  wholly  within  the  State — (see  Report  Attor- 
ney-General Anderson  1908,  p.  76;  110  Va.  236  (affirmed  by  U. 
S.  Supreme  Court) ;  113  Va.  562.) 

§  53.  Stallions  and  Jackasses* — ^The  owner  of  a  stallion 
or  jackass,  letting  to  mares,  other  than  his  own,  for  compen- 
sation, must,  under  penalty  of  a  fine  of  $30  to  $50,  obtain  a 
license  for  the  county  or  corporation.  The  annual  tax  is 
$10.  (Tax  Bill,  §§  123-4.)  For  lien  on  colt,  see  Liens  of 
MechomicB  and  Others^  section  24. 

§  54.  Bulls^ — ^The  owner  of  a  bull  or  bulls,  letting  to 
cows  other  than  his  own,  (nothing  said  about  compensation), 
must,  under  penalty  of  $30  to  $1,000  (see  section  14,  above), 
obtain  a  special  license,  and  pay  a  tax  of  $2.50  on  each  bull. 
He  has  a  lien  on  the  calf  until  6  months  old,  for  the  charge. 
(Tax  Bill,  §  125.)  For  further  as  to  the  lien,  see  Lien%  of 
Mechanics  amd  Others^  section  24. 

§  55.  Agents  for  renting  houses. — One  engaged  in  rent- 
ing houses,  farms,  or  other  real  estate  for  compensation  or 
profit  is  an  agent  for  renting  houses  (who  may  also  rent  any 
real  estate),  and  must,  under  penalty  of  a  fine  of  $50  to  $100, 
obtain  a  license.  The  tax,  in  cities  over  5,000  inhabitants  is 
$30 ;  in  other  cases,  $10.  But  administrators,  executors,  guar- 
dians, and  other  fiduciaries  are  exempt  from  this  section. 
(Tax  Bill,  §§  126-7.) 

§  56.  Labor  agents.— -A  labor  agent  is  one  who  solicits, 
hires,  or  contracts  with,  laborers,  male  or  female,  to  be  em- 
ployed by  others,  or  an  agent  of  his  (except  those  doing  all 
their  business  at  their  office,  as  stated  below) ;  and  he  must, 
under  penalty  of  a  fine  of  $100  to  $500,  obtain  a  license.  The 
application  must  first  produce  a  court  certificate  that  he  is  a 
person  of  good  character  and  honest  demeanor.  The  annual 
tax  is  $500;  except  that  labor  agents  in  cities  and  towns  who 
keep  there  a  regular  office,  where  all  their  business  is  trans- 
acted, and  who  do  not  in  person  or  by  agent  solicit,  hire,  or 
contract  with  laborers  outside  of  such  office,  or  attempt  so  to 
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do,  except  by  a  written  or  telegraphic  or  telephonic  communi- 
cation, pay  only  $25,  and  all  their  employees  and  agents  in  such 
office,  work  under  their  employer's  license.  (Tax  Bill,  §§ 
128-9.)  This  section  does  not  prohibit  one  or  his  agent,  need- 
ing men  for  his  own  work,  from  hiring  them  without  a  license 
(123  Va.  420 ;  see  also  24  Va.  805). 

§  57*  LaundhrieSd — For  conducting  the  business  of  a 
laundry,  a  license  is  required  under  penalty  of  a  fine  of  $10 
to  $50.  The  tax,  if  operated  other  than  by  hand,  in  the  coun- 
try, or  in  a  town  of  not  over  2,000  inhabitants,  is  $5 ;  in  a  town 
or  city  of  2,000  to  5,000,  $10 ;  over  5,000,  $25 ;  if  a  hand  laundry, 
in  the  country  or  a  town  not  over  2,000,  $2.50;  in  a  town  or  city 
of  2,000  to  5,000,  $5 ;  over  5,000,  $10.  This  does  not  apply  to 
persons  who  wash  bed-clothing,  wearing  apparel,  etc.,  without 
laundry  machinery,  and  who  do  not  keep  shops  or  other  regu- 
lar places  of  business  for  the  purpose.     (Tax  Bill,  §  130.) 

§  58.  Storage  and  impoaiidiiig'. — One  who  keeps  for 
compensation  a  house,  yard,  lot,  or  wagon  yard,  for  storage 
or  impounding  any  produce,  wares  or  merchandise,  including 
wood,  coal,  lumber,  guano,  marl,  or  other  commodities,  or  any 
live  stock,  or  makes  demand,  or  receives  in  any  manner,  com- 
pensation for  storage  or  impounding,  must,  under  penalty  of 
a  fine  of  $50  to  $500,  obtain  a  license.  Tlie  tax  on  every  house, 
is  $25;  except  in  a  city  of  over  30,000  inhabitants,  it  is  $50; 
on  every  yard,  wagon  yard,  or  lot,  $10 ;  but  no  tax  is  charged 
where  the  compensation  is  under  $50  annually.  (Tax  Bill, 
§§  131-2.) 

§  59*  Livery  stableSd — ^The  keeper  of  a  stable  or  stalls 
in  which  horses  are  kept  at  livery  or  fed,  or  at  which  horses 
and  vehicles  are  hired  for  compensation,  must,  under  penalty 
of  a  fine  of  $30  to  $100,  obtain  a  license,  except  in  case  of  a 
licensed  house  of  private  entertainment,  where  horses  of 
travelers  or  guests  stopping  there  are  fed.  The  tax,  in  the 
country  or  in  a  town  under  2,000  inhabitants,  is  $15,  and  50 
cents  for  each  stall  over  25 ;  in  a  town  or  city  over  2,000,  $25 
and  50  cents  for  each  stall ;  at  water  places  or  summer  resort, 
for  months  or  less,  half  price. 

For  running  a  single  hack,  carriage,  cab,  or  other  vehicle 
for  carrying  passengers  for  hire,  $10,  except  solely  in  the 
country  or  a  town  over  1,000,  $2.50. 
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For  a  feed  stable  for  boarding  horses  for  compensation^ 
in  the  country  or  a  town  under  2,000,  $5;  in  a  town  or  city 
2,000  or  more,  $10. 

For  running  a  conveyance  of  any  kind  for  transfer  of 
baggage,  freight,  furniture,  or  other  articles  of  merchandise, 
in  a  town  or  city  of  2,000  or  more,  $2.50  for  each  one-horse 
conveyance,  and  $5  for  each  conveyance  of  two  horses  or  more. 
(Tax  Bill,  §§  133-4.) 

§  SO*    Senving  marihinaa  and  acccsioriei. 

(1)  Canvassers  to  ha/oe  license. — ^A  manufacturer  or 
other  person,  whether  a  licensed  peddler,  merchant  or  sample 
merchant,  or  not,  who  canvasses  a  county,  town,  or  city,  to 
sell  sewing  machines  and  accessories,  must  be  licensed. 

(2)  Manufacturer  selling  throughout  the  State. — He  gets 
a  license  from  the  auditor,  for  which  he  pays  $200,  which  is 
in  lieu  of  any  additional' State,  county,  city,  or  town  license 
tax  or  levy.  The  license  is  a  personal  privilege  and  not  trans- 
ferable, and  only  one  representative  may  sell  thereunder;  for 
each  additional  representative  he  gets  a  certificate  from  the 
auditor,  paying  therefor  $5. 

(3)  Licensed  merchant  selling  at  his  store. — ^He  may 
sell  under  his  merchant's  license,  without  any  additional 
license  or  tax,  sewing  machines  purchased  from  a  licensed 
manufacturer,  but  if  he  sells  at  any  other  place  than  his  store, 
he  must  obtain  a  certificate  from  the  auditor,  paying  therefor 
$5,  and  $5  for  a  certificate  for  each  salesman,  and  such  pay- 
ment shall  be  in  lieu  of  any  additional  State,  county,  city,  or 
town  license  tax  or  levy. 

(4)  Other  State  salesmen. — One  not  a  manufacturer,  or 
licensed  merchant,  may  sell  throughout  the  State  sewing  ma- 
chines purchased  from  a  licensed  manufacturer,  upon  obtain- 
ing a  certificate  from  the  auditor  and  paying  $5,  which  is  in 
lieu  of  any  additional  State,  county,  city  or  town  license  tax 
or  levy. 

(5)  Other  county  or  city  salesmen, — Such  salesman  of 
sewing  machines  and  accessories  must  obtain  a  license  from 
the  commissioner  of  the  revenue,  upon  payment  of  $20  to  the 
treasurer,  and  the  like  privilege  in  another  county  or  city  on 
producing  his  license  to  the  commissioner,  and  the  pajrment  of 
$10.  Such  license  is  a  personal  privilege  and  not  transfer- 
able. 
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(6)  No  abatement  of  tax  for  less  than  yea/r, — ^The  license 
tax  to  sell  sewing  machines  or  accessories  is  not  reduced  for 
less  than  a  year. 

(7)  Exceptions  to  the  statute. — ^The  act  does  not  prevent 
licensed  auctioneers,  or  officers  under  legal  process,  from  sell- 
ing second-hand  sewing  machines  which  hi^ve  become  such  by 
hav  ing  been  sold  and  used  in  this  State. 

(8)  Penalties, — ^Any  manufacturer,  person,  or  agent 
violating  this  act,  is  punishable  by  a  fine  of  $100  to  $500,  one- 
half  to  the  informer.     (Tax  Bill,  §  135.) 

§  61«  Agents  for  sale  of  manufactured  impiements  or 
nmchine>  by  retail  other  than  tdwing  machines,^ — One  thus  sell- 
ing or  taking  orders  therefor  on  commission  or  otherwise,  un- 
less he  be  the  owner  or  duly  licensed  merchant  at  his  store,  must, 
under  penalty  of  a  fine  of  $50  to  $100,  be  licensed,  and  pays  a 
tax  of  $15,  but  he  cannot,  under  his  license,  sell  through  the 
agency  of  another,  but  such  other  must  obtain  a  separate 
license.  To  sell  in  another  county  or  city,  he  pays  $10  more. 
But  a  person  paying  to  the  State  upon  capital  actually  em- 
ployed in  the  manufacture  of  the  articles  or  machines,  an 
annual  tax  of  not  under  $30,  may,  without  further  payment, 
employ  agents  to  sell  throughout  the  State.  (Tax  Bill.  §§ 
136-7.) 

§  82.  Peddlers  of  manufactured  implementa  or  "^***"py 
other  than  tewing  machines^  and  peddlers  of  oooidng  stoves, 
ranges  or  docks. —  (1)  Manufactured  implements  or  WjOt 
chines. — ^A  peddler  of  such  articles  must,  under  penalty  of  a 
fine  of  $30  to  $1,000  (see  section  14,  above),  obtain  a  license, 
and  pay  a  tax  of  $200,  and  to  sell  in  another  county  or  city 
he  must  pay  $100  more.    See  last  paragraph  under  (2) ,  below. 

(2)  Cooking  stoves  or  ranges,  or  clocks. — ^A  peddler  of 
cooking  stoves  or  ranges,  and  a  peddler  of  clocks,  must,  under 
penalty  of  a  fine  of  $30  to  $1,000  (see  section  14,  above) ,  obtain 
a  license  and  pay  $500,  and  to  sell  in  another  county  or  city 
he  must  pay  $300  more. 

A  person  selling  and  delivering  at  the  same  time,  under 
a  merchant's  license,  clocks,  stoves  and  ranges,  is  deemed  a 
peddler  and  must  take  out  license  accordingly.  (Tax  Bill, 
§  188.) 

§  (3.    Slot  machines^— One  having  in  any  place  a  slot 
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machine  of  any  description,  into  which  are  dropped  money  to 
dispose  of  chewing  gum  or  other  merchandise,  or  operating 
musical  or  other  devices  that  operate  on  the  nickle-in-the-slot 
principle,  used  for  gain,  except  as  a  pay  telephone,  must,  under 
penalty  of  a  fine  of  $20  to  $50  and  forfeiture  of  the  machine, 
obtain  a  license,  and  pay  for  every  such  machine  or  device  an 
annual  license  tax  of  $10,  except  where  used  solely  for  the 
sale  of  agricultural  products  or  cigars,  when  the  tax  is  $3; 
except  also  on  weighing  machines  and  machines  used  solely 
for  selling  shoestrings,  when  the  tax  is  $2;  except  also  on 
automatic  baggage  or  parcel  checking  machines  or  receptacles, 
when  the  tax  is  25  cents  for  each  receptacle.  But  such  ma- 
chines for  the  sale  of  cigarettes,  or  in  which  the  element  of 
chance  enters,  will  not  be  licensed. 

This  section  does  not  apply  (except  as  to  cigarettes  and 
chance  machines)  to  a  merchant  using  a  slot  machine  inside 
his  store,  simply  to  make  sales  of  his  goods  and  merchandise; 
nor  to  the  sales  of  individual  sanitary  drinking  cups,  or  sani- 
tary drinking  cups  and  natural  water  at  one  cent.  (Tax  Bill, 
§  139.) 

§  64.  Dealers  in  pistok,  dirks,  or  bovrie  knii^es.^Such 
a  dealer  must,  under  penalty  of  a  fine  of  $25  to  $50,  obtain 
a  license,  and  pay  an  annual  tax  of  $20,  with  no  reduction  for 
less  than  a  year.     (Tax  Bill,  §  140.) 

A  city  or  town  may,  notwithstanding  this  section,  pro- 
hibit the  sale  of  such  weapons,  or  a  pawnbroker  from  dealing 
in  them  (113  Va.  47). 

§  65.  Gypsies.— Section  (141)  is  repealed  by  Acts  1918, 
p.  264,  which  also  abolishes  their  business. 

§  66.  Social  dubd — ^This  section  (142)  is  repealed  by 
Acts  1908,  p.  275. 
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See  Ardmdls;  "Attachments,"  div.  II.,  under  title  Justice  of 
the  Peace;  Attorney  at  Law;  Conditional  Sale  or  Reser- 
vation Lien  or  Title;  "Distress  WarraJit,"  div.  IV.,  under 
title  Justice  of  the  Peace;  Deed  of  Trust;  Execution; 
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Forthcoming  Bond;  Jvdgment;  Lis  Pendens;  Mortgage; 

Recognizance;  Warehov^e  Receipts;  Vendor* s  Lien* 
S    1.    Liens  embraced'  by  this  title 

I.    LdEifs  OF  Mechanics  and  Supply  Men 

S    2.    The  statute  giving  Hen;   "general"  and  sub-contractor  de- 
fined 

3.  Perfection  of  lien  by  general  contractor 

4.  Perfection  of  Hen  by  8ub-<con tractor;  extent  of  Hen 

5.  Perfection   of  Hen   for   labor   or  material   furnished   sub- 
contractor;  extent  of  lien 

6.  What  inaccuracies  not  to  affect  Hen 

7.  What  owner  may  do  when  contractor  falls  or  refuses  to 
complete  building,  etc. 

8.  Limitation  of  lien 

9.  Lien  of  general  contractor  to  inure  to  benefit  of  suh<x)n- 
tractor,  etc 

10.  Validity  and  priority  of  lien  not  affected  by  assignments 
by  general  contractor,  etp. 

11.  ETxtent  of  Hen  where  owner  has  less  than  a  fee-simple 
estate 

12.  Priority  over  other  liens 

13.  How  liens  are  enforced;  no  priority,  except,  etc. 

14.  Sheriffs,   sergeants,  and   constables  to  serve  notices 
16.    In  case  of  bankruptcy,  death,  or  absconding,  how  notices 

sefrved,  acts  done,  etc. 

16.  How  satisfaction  of  lien  marked 

17.  Liens  of  employees  and  supply  men  against  transportation, 
mining,  and  manufacturig  companies 

18.  Lien  of  mechanics  for  repairs  of  personal  propert^y 

19.  Common  law  lien  of  bailee  for  repairs,  storing,  etc. 

20.  Lien  of  hotel,  boarding  house,  etc. 

21.  Lien  of  keeper  of  livery  stable  or  garage,  or  for  pasturing 
or  keeping  horses,  vehicles,  etc. 

22.  Lien  of  garage-keeper 

23.  Enforcement  of  liens  under  sections  18  to  22  above 

24.  Lien  of  stodc  breeders  for  service  of  stallion,  jack  or  bull 

25.  Lien  against,  commission  merchant 

26.  Lien  on  crops  for  advances  to  farmers 

27.  Lien  of  landlords  and  farmers  for  advances  to  tenants  and 
laborers 

28.  Lien  of  the  Mutual  Assurance  Society 
Various  forms  under  "Liens  of  Mechanics  and  Others" 


§  1.  Liens  embraced  by  this  titles — ^Under  this  head  we 
include:  (1)  Liens  of  mechanics  and  supply  men;  (2)  liens 
of  employees  and  supply  men  against  transportation,  mining 
and  manufacturing  companies;  (3)  lien  of  mechanics  for  re- 
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pairs  of  personal  property;  (4)  common  law  lien  for  re- 
pairs, etc.;  (5)  lien  of  hotel,  boarding  house,  or  house  of 
private  entertainment;  (6)  lien  of  keeper  of  livery  stable  or 
garage,  or  for  pasturing  or  keeping  horses  or  other  animals, 
or  keeping  vehicles  or  harness;  (7)  lien  of  stockbreeder  for 
service  of  a  stallion,  jackass,  or  bull;  (8)  lien  against  a  com- 
inission  merchant,  failing  or  dead;  (9)  lien  on  crops  for  ad- 
vances to  farmers;  (10)  lien  of  landlords  and  farmers  for  ad- 
vances to  tenants  and  laborers;  and  (11)  lien  of  the  Mutual 
Assurance  Society  for  assessments. 

I.    Liens  op  Mechanics  and  Supply  Men 

§  I.  The  statute  tthmg  lien;  ^general''  and  '^sab-contrac- 
tor^  definfiAi — By  section  6426  of  the  Code :  "All  persons  per- 
forming labor,  or  furnishing  materials,  of  the  value^  of  $10 
or  more,  for  the  construction,  removal,  repair,  or  improve- 
ment of  any  building  or  structure  permanently  annexed  to 
the  freehold,  and  all  persons  performing  any  labor  or  furnish- 
ing materials  of  like  value  for  ihe  construction  of  any  rail- 
road, shall  have  a  lien,  if  perfected  as  heinafter  provided, 
upon  such  building  or  structure,  and  so  much  land  there- 
with as  shall  be  necessary  for  the  convenient  use  and  enjoy- 
ment thereof,  and  upon  such  railroad  and  franchise  for  the 
work  done  and  materials  furnished.  But  when  the  claim  is 
for  repairs  or  improvements  only,  no  lien  shall  attach  to  the 
property  repaired  or  improved  unless  such  repairs  or  im- 
provements were  ordered  by  the.  owner,  or  his  agent.  As 
used  in  this  chapter,  the  term  ^general  contractor'  shall  in- 
clude contractors,  laborers,  mechanics,  and  persons  furnish- 
ing materials,  who  contract  directly  with  the  owner,  and  the 
term  ^sub-contractor'  shall  include  all  such  contractors, 
laborers,  mechanics,  and  persons  furnishing  materials,  who 
do  not  contract  with  the  owner  but  with  the  general  contrac- 
tor." 

§  3.  Perfection  of  lien  by  general  oontractoTd — ^To  per- 
fect his  lien,  he  must,  after  the  work  is  done  and  materials 
furnished  and  within  60  days  from  the  completion  of  the 
building,  etc.,  or  the  termination  of  the  work  thereon,  file  in 
the  clerk's  office  there,  a  memorandum  of  the  names  of  the 
property  owner  and  claimant  of  the  lien,  the  amount  and  con> 
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sideration  of  his  claim,  and  the  times  when  due  and  payable, 
verified  by  the  oath  of  the  claimant,  or  his  agent,  including 
a  statement  declaring  his  intention  to  claim  the  lien,  and 
giving  a  brief  description  of  the  property  on  which  he  claims 
the  lien.  The  clerk  must  record  the  memorandum  in  the 
Miscellaneous  Lien  Book,  and  index  it  both  in  that  book  and 
the  General  Index  of  Deeds,  when  all  persons  shall  be  deemed 
to  have  notice  thereof.  The  costs  of  recording  is  tasked 
against  the  party  found  liable  in  the  suit  enforcing  the  lien. 
(Code,  §§  6427,  3393  (as  amended  by  Acts  1920,  p  313).) 

An  assignee  of  the  claim  may  file  the  memorandum  and 
perfect  the  lien,  with  the  same  rights  as  the  assignor  (Code, 
§  6440),  but  subject  to  section  10,  below. 

For  forms  of  claiming  such  lien,  with  affidavit,  given  in 
the  statute,  see  No.  1,  under  section  29,  below. 

§  4.  Perfection  of  lien  by  Biib-contractor;  extent  of 
lien. —  To  perfect  his  lien,  he  must  comply  with  the  preceding 
section  and  in  addition  give  notice  in  writing,  to  the  property 
owner  or  his  agent  of  the  amount  and  character  of  his  claim ; 
but  the  amount  of  his  lien  must  not  exceed  the  amount  the 
owner  is  indebted  to  the  general  contractor  at  the  time  of  the 
notice,  or  shall  thereafter  become  indebted  to  him  upon  his 
contract.    (Code,  §  6428.) 

For  form  of  claiming  such  lien,  with  affidavit  and  no- 
tice, given  in  the  statute,  see  No.  2,  under  section  29,  below. 

§  5«  Perfection  of  lien  for  labor  or  material  famiabed 
anb-contractor;  extent  of  Ken^/ — ^Any  person  performing  labor 
or  furnishing  materials  for  a  sub-contractor,  to  perfect  his 
lien,  must  comply  with  section  3,  above,  as  to  general  con- 
tractors, and  in  addition  give  notice  in  writing  to  the  owner 
of  the  property,  or  his  agent,  and  also  to  the  general  contrac- 
tor, or  his  agent,  of  the  amount  and  character  of  his  claim. 
But  the  amount  of  his  lien  must  not  exceed  the  amount  the  sub- 
contractor could  claim  a  lien  for  under  section  4,  above  (i.  e., 
the  amount  in  which  the  owner  is  indebted  to  the  general 
contractor).    (Code,  §  6429.) 

For  form  of  claiming  such  lien,  with  affidavit  and  notice, 
given  in  the  statute,  see  No.  3,  under  section  29,  below. 

§  6.  Wbat  inacrgrariea  not  to  affect  lien^ — No  inac- 
curacy in  the  memorandum  filed  or  description  of  the  property 
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to  be  covered  by  the  lien,  shall  invalidate  the  lien,  if  the 
property  can  be  reasonably  identified  by  the  description  given, 
and  the  memorandum  conform  substantially  to  the  require- 
ments of  the  statute,  and  is  not  wilfully  false.    (Code,  §  6431.) 

§  7.  What  owner  may  do  when  contractor  fails  or  ra- 
fuaet  to  complete  boilding,  etcp— If  the  owner  is  compelled  to 
complete  the  building,  etc.,  or  any  part  thereof,  because  of 
the  general  contractor's  failure  or  refusal  to  do  so,  the  amount 
thus  spent  by  him  shall  have  priority  over  all  liens  by  general 
or  sub-contractor,  or  any  one  furnishing  labor  or  material. 
(Code,  §  6432.) 

§  8.  Limitation  of  lien^ — ^The  limitation  for  the  enforce- 
ments of  any  of  the  forgoing  liens  is  12  months  from  the 
time  the  whole  amount  covered  by  such  liens  has  become 
payable;  but  the  filing  of  a  petition  in  another  suit  is  re- 
garded as  the  institution  of  a  suit.    (Code,  §  6433.) 

§  9.  Lien  of  general  contractor  to  inure  to  benefit  of 
enb-contFactor,  etc — ^The  general  contractor's  lien  inures  to 
the  benefit  of  the  sub-contractor,  and  of  any  person  perform- 
ing labor  or  furnishing  materials  to  a  sub-contractor  who 
has  not  perfected  a  lien  on  such  building  or  structure,  pro- 
vided he  gives  written  notice  of  his  claim  against  the  general 
contractor  or  sub-contractor,  as  the  case  may  be,  to  the  owner 
or  his  agent  before  the  amount  of  such  lien  is  actually  paid 
oflf  or  discharged.     (Code,  §  6434.) 

§  10.  Validity  and  priority  of  lien  not  affected  by  assign- 
ments by  general  contractor,  etCd — By  section  6435  of  the 
Code:  "Every  assignment  or  transfer  by  a  general  contrac- 
tor, in  whole  or  in  part,  of  his  contract  with  the  owner  or  of 
any  money  or  consideration  coming  to  him  under  such  con- 
tract, or  by  a  sub-contractor  of  his  contract  with  the  general 
contractor,  in  whole  or  in  part,  or  of  any  money  or  considera- 
tion coming  to  him  under  his  contract  with  the  general  con- 
tractor, and  every  writ  of  fieri  f acids  (i.  e.,  execution),  at- 
tachment or  other  process  against  the  general  contractor  or 
sub-contractor  to  subject  or  encumber  his  interest  arising  un- 
der such  contract,  shall  be  subject  to  the  liens  given  by  this 
chapter  to  laborers,  mechanics,  and  material-men.  No  such 
assignment  or  transfer  shall  in  any  way  affect  the  validity 
or  the  priority  of  satisfaction  of  liens  given  by  this  chapter.'' 
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For  how  notice  may  be  given  of  the  assignment  of  a 
debt  secured  on  land  by  mechanic's  lien,  see  Deed  of  Trusty 
at  end  of  section  8. 

§  11.  Extent  of  Uen  where  owner  has  less  than  a  fee  sim- 
ple estate^— -If  the  person  having  the  work  done  owns  less 
than  a  fee  simple  estate  in  the  land,  only  his  interest  is  li- 
able.   (Code,  §  6436.) 

§  12.  Priority  over  other  lienSd — As  to  the  building  or 
structure  erected,  or  materials  furnished  and  used  therein, 
the  foregoing  liens  have  priority  over  prior  liens  or  encum- 
brances upon  the  land ;  and  as  to  the  land,  they  have  priority 
over  liens  or  encumbrances  created  after  the  work  was  cran- 
menced  or  materials  furnished.  And  in  the  enforcement  of 
the  mechanic's  lien,  etc.,  a  prior  lien  or  encumbrance  created 
upon  the  land  is  preferred  only  to  the  value  of  the  land  es- 
timated, exclusive  of  the  building  or  structure,  at  the  time 
of  sale,  and  the  residue  of  the  proceeds  is  applied  to  the  me- 
chanic's liens,  etc.    (Code,  §  6436.) 

§  13.  How  lieiis  are  enforced;  no  priority,  except,  etCd — 
They  are  enforced  in  a  court  of  equity,  where  the  building, 
etc.,  or  a  part  thereof,  or  one  of  the  owners  is.  The  plaintiff 
must  file  with  his  bill  an  itemized  statement  of  his  account, 
showing  the  amount  and  character  of  the  work  done,  or  ma- 
terials furnished,  the  prices  charged  therefor,  the  pavments 
made,  if  any,  the  balance  due,  and  the  time  from  which  in- 
terest is  claimed  thereon;  the  correctness  of  which  account 
must  be  verified  by  his  or  his  agent's  affidavit.  When  a  suit 
is  brought,  all  other  lien-holders  may  come  in  by  petition. 
There  is  no  priority  among  them,  except  the  lien  of  a  sub- 
contractor is  preferred  to  that  of  his  general  contractor;  and 
the  lien  of  persons  performing  labor  or  furnishing  materials 
for  a  sub-contractor  is  preferred  to  that  of  such  sub-con- 
tractor.    (Code,  §  6437.) 

§  14.  Sheriffs,  sergeants,  and  constables  to  serve  no- 
tices.p— Such  officer,  when  so  required,  must  serve  any  notice 
authorized  or  required  by  this  chapter.     (Code,  §  6430.) 

%  15.  In  ca)8e  of  bankraptcy,  death  or  of  absconding,  how 
notice  served,  acts  dooe^  etcp— Where  an  act  is  required  to 
be  done  by  or  a  notice  given  to  a  person,  if  such  person  be- 
come banlmipt,  the  bankrupt  or  trustee  takes  his  place ;  or  if 
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such  person  die,  his  administrator  or  executor;  or  if  he  ab- 
scond, the  notice  may  be  given  to  any  person  over  16  at  his 
last  known  place  of  residence  or  business,  and  if  no  such  per- 
son there,  by  posting  the  notice  at  the  front  door  of  such 
place,  or  at  some  other  conspicuous  part  of  the  building,  or 
he  may  be  proceeded  against  by  order  of  publication  as  a 
non-resident.    (C!ode,  §  6442.)  '"^ 

§  18.  How  satishictMMi  of  lien  markodL — ^The  same  as  in 
case  of  a  deed  of  trust,  etc. — see  Deed  of  Trusty  section  15. 
(Section  6441  of  the  Code,  on  the  same  subject  has  been  re- 
pealed as  unnecessary — Acts  1920,  p.  388.) 

II.    Other  Liens 

§  17.  Lieoia  of  onployoaa  and  rapply  men  against  trans- 
portation, mining  and  mamifactnring  companies. — ^They 
have  a  prior  lien  on  the  franchises,  gross  earnings,  and  all 
property  of  the  company,  as  against  all  mortgages,  deeds  of 
trust,  sfde,  pledge,  or  conveyance  since  May  1, 1888  (when  the 
Code  of  1887  went  into  effect).  There  are  no  priorities  among 
the  liens  of  this  section,  except  that  a  supply  lien  is  subse- 
quent to  that  allowed  to  clerks,  mechanics,  and  laborers.  A 
person  cannot  claim  under  this  and  under  section  2,  above. 
(Code,  §  6438,  as  amended  by  Acts,  1922.)  To  perfect  such 
lien,  the  party  must  within  90  days  after  the  last  item  of 
his  biU,  file  in  the  clerk's  office  a  similar  memorandum  as  in 
section  3,  above ;  and  the  lien  is  enforced  in  a  court  of  equity. 
(Code,  §  6489.) 

An  assignee  of  the  claim  may  file  the  memorandum  and 
perfect  the  lien,  with  the  same  rights  as  his  assignor.  (Code, 
§6440.) 

Such  liens  may  be  marked  satisfied  as  in  the  case  of  a 
deed  of  trust,  etc. — see  Deed  of  Trusty  section  15.  Sections 
14  and  15  above,  also  apply  in  case  of  these  liens. 

§  18.  Lien  of  modianics  for  repairs  of  personal  prop- 
ertyd —  By  statute  (§  6443),  for  any  alteration  or  repairs  done 
at  the  owner's  request,  the  mechanic  (whether  a  blacksmith,  a 
jeweler,  an  automobile  or  other  mechanic),  has  a  lien  on  the 
property  for  his  just  and  reasonable  charges  therefor,  and 
may  retain  possession  thereof  until  such  charges  are  paid. 
For  enforcement  of  this  lien,  see  section  23,  below.    This  lien 
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is  not  as  broad  as  the  common  law  lien  for  repairs,  but  the 
deficiency  is  recognized  and  provided  for  in  the  statute  for 
the  enforcement  of  liens.    See  next  section. 

§  IflL  Comnoii  hiw  lien  of  bailee  for  repairs,  atoring, 
etCd—  This  is  treated  under  the  law  of  '  bailment," — ^i.  e.,  where 
property  is  delivered  to  another  for  different  purposes,  as, 
repairs,  etc.  (22  Qrat.  254) ;  and  it  will  be  observed  that  in 
the  enforcement  statute  this  conmion  law  lien  is  expressly  men- 
tioned— see  Sediment^  section  4;  and  section  23,  below. 

§  20.  Lien  of  hote!,  boarding  house^  etc — By  statute 
(§  6444),  every  '4nn-keeper"  (i.  e.,  hotel-keeper),  and  "keeper 
of  a  boarding  house,  or  house  of  private  entertainment,"  has 
a  lien  on,  and  may  retain  possession  of,  the  baggage  and  other 
property  of  his  guest  or  boarder  brought  upon  the  premises, 
and  also  upon  the  property  of  the  employer  of  such  guest  or 
boarder  in  the  course  of  his  employment  (as,  an  agent  or  sales- 
man having  goods  of  his  employer  with  him),  for  the  proper 
charges  due  from  such  guest  for  his  board  and  lodging.  The 
lien  does  not  extend  to  goods  which  he  actually  wears  on  his 
person.     (3  Min.  292.) 

For  enforcement  of  this  lien,  see  section  23,  below. 

For  punishment  for  defrauding  hotel-keepers,  and  their 
duties  and  liabilites,  see  Hotels. 

§  21.  Lien  of  keeper  of  liTerjr  stable  or  garage^  or  for 
paatnring  or  keeping  horses,  vehicles,  etc^By  statute 
(§  6445),  a  keeper  of  a  livery  stable  or  garage,  or  a  person 
pasturing  or  keeping  any  horses,  or  other  animals,  "vehicles" 
(including  automobiles),  or  harness,  has  a  lien  thereon  for  the 
amount  due  him  for  the  keeping,  supporting  and  care  thereof, 
until  such  amount  is  paid. 

For  enforcement  of  this  lien,  see  section  23,  below. 

§  22.    Lien  of  garage-keqier. — See  section  21,  above. 

§  23.  Enf  oroement  of  liens  under  sections  18  to  22, 
above.^-Any  lien-holder  mentione  din  §§  18  to  22  above,  if  the 
debt  is  not  paid  within  10  days  after  due,  and  the  value  of 
the  property  does  not  exceed  $20,  may  sell  the  prop- 
erty, after  advertising  the  sale,  giving  the  owner,  if  within 
the  county  or  corporation,  ten  days'  written  notice  of  the  same 
and  the  amount  claimed;  if  the  owner  cannot  be  found,  the 
notice  must  be  posted  at  three  public  places.    The  sale  is  made 
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by  public  auction  for  cash,  and  any  surplus  is  paid  to  the 
owner.  If  the  value  of  the  property  is  over  $20  and  not  over 
$100,  the  party,  after  giving  notice  as  above,  applies  by  petition 
to  a  justice,  or  if  the  value  exceeds  $100,  to  court,  for  the  sale 
of  the  property,  and  the  justice  or  court  upon  hearing  may 
order  the  constable,  sheriff,  or  sergeant  to  make  the  sale  as 
above.  And  by  sections  6450-1,  any  person  may  file  his  petition 
before  the  property  is  sold  or  the  proceeds  are  paid  over,  dis- 
puting the  lien,  or  stating  a  claim  to  or  an  interest  in  or  lien, 
on  the  property,  and  its  nature,  which  will  be  inquired  into  by 
the  justice  or  court.  But,  in  either  case,  an  appeal  may  be 
taken  from  the  justice,  as  in  the  case  of  warrants  for  small 
claim& 

§  24.  Lien  of  stockbreeder*  for  aenrioe  of  stallion,  jade, 
or  buZL — ^The  owner  of  a  licensed  stallion  or  jackass,  has  for 
his  fee  a  lien  on  a  colt  foaled  by  him  for  12  months  only,  or 
until  (within  that  time)  the  price  agreed  upon  for  the  season 
or  service  be  paid.  When  judgment  is  taken,  the  officer  levies 
the  execution  on  the  colt,  and  sells  for  the  amount  and  costa 
The  lien,  if  in  writing,  must  be  recorded  in  the  Miscellaneous 
Lien  Book,  and  is  operative  from  the  recordation;  if  not  in 
writing,  the  clerk,  upon  application  of  the  owner  of  the 

stallion  or  jackass,  records  the  lien  as  follows:  " 

(giving  the  name  of  the  owner  of  the  stallion  or  jackass) 

versus (giving  the  name  of  the  owner  of  the  colt). 

The  owner  of  the  stallion  or  jackass  claims  a  lien  on  a  colt 
less  than  12  months  old  for  $- — »  for  the  get  thereof."  The 
clerk's  fee  is  30  cents.     (Ck>de,  §  6446.) 

A  bull  owner  may  procure  a  special  license  privilege  for 
his  service  on  paying  $2.50  for  each  animal.  He  has  for  his 
fee  a  lien  on  a  calf  (for  the  get  thereof)  for  6  months;  but 
the  lien  is  void  as  against  an  innocent  purchaser  for  value  and 
without  notice,  except  it  be  recorded  in  the  Miscellaneous  Lien 

Book,  which  may  be  done  as  follows : " (giving  the  name 

of  the  owner  of  the  bull;  versus (giving  the  name 

of  the  owner  of  the  calf) .    The  owner  of  the  bull  claims  a  lien 

on  a  calf  less  than  6  months  old  for  $ for  the  get  thereof." 

The  clerk's  fee  is  25  cents.     (Code,  §  6447.) 

§  25.  Lien  against  commission  merdianir— Where  any 
farm  product  consigned  to  a  commission  merchant  for  sale, 
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has  been  sold,  and  he  becomes  insolvent  or  dies  before  paying 
oyer  the  proceeds  to,  or  on  account  of,  the  consignor  or  owner 
of  the  produce,  the  latter^s  claim,  when  legally  proved,  is  a  lien 
on  the  commission  merchant's  estate,  subject  only  to  such  liens 
thereon  and  recorded  prior  to  said  insolvency  or  death;  but 
no  lien  shall  attach  where  the  consignor  or  owner,  without 
requesting  payment,  allows  the  said  proceeds  to  remain  with 
the  commission  merchant  at  interest,  or  in  his  hands  over  30 
days  after  becoming  informed  of  such  sale.  Courts  of  equity 
may  enforce  this  section.     (Code,  §  6448.) 

§  26.  Lien  on  eropB  for  advances  to  farmers. — If  a  per- 
son, not  a  landlord,  makes  advances,  either  in  money,  supplies, 
or  other  thing  of  value,  to  one  engaged  in  or  about  to  engage 
in  the  cultivation  of  the  soil,  he  has  a  lien,  to  the  extent  of 
the  advances,  on  the  crops  made  or  seeded  during  the  year 
upon  the  lands  where  the  advances  have  been  or  were  intended 
to  be  expended;  but  he  has  no  lien  unless  there  is  an  agreement 
in  writing  between  the  parties,  specifying  the  amount  ad- 
vanced  or  a  limit  to  the  amount  of  the  advances  from  time  to 
time  during  the  year,  and  the  same  is  docketed  or  recorded  in 
the  clerk's  office,  in  the  '^Crop  Lien  Book";  and  such  lien  is 
valid  as  to  purchasers  (including  creditors  under  a  deed  of 
trust  or  mortgage,  who,  in  law,  are  purchasers)  without  notice 
from  any  creditors  (by  lien)  of  the  person  making  the  ad- 
vances only  from  the  time  the  said  agreement  has  been  deliv- 
ered to  the  clerk  to  be  docketed.  (Code,  6452,  as  amended  by 
Acts  1920,  p.  339.) 

For  what  liens  and  rights  this  section  does  not  affect,  see 
last  paragraph  under  next  section. 

Sale  or  other  disposal  of  said  crops  may  be  stopped  by 
injunction  (Code,  §  6453). 

§  27.  Lien  of  landlords  and  farmers  for  advances  to  ten- 
ants and  laborers^ — If  an  owner  or  occupier  of  land  contract 
with  a  person  to  cultivate  the  same  as  his  tenant  for  rent 
either  in  money  or  a  share  of  the  crop;  or  if  a  person,  en- 
gaged in  the  cultivation  of  land,  contract  with  a  laborer 
thereon  for  a  share  of  the  crop  as  his  wages;  and,  in  either 
case,  such  person  makes  advances  in  money,  supplies  or  other 
thing  to  such  tenant  or  laborer,  he  has  a  lien  therefor  on 
all  the  crops,  or  the  share  of  such  laborer  in  the  crops,  made 
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or  seeded  on  the  land  during  the  year,  in  which  the  advances 
were  made,  which  is  prior  to  all  other  liens  thereon,  and 
may  be  enforced  by  distress  when  the  claim  is  due*  or  by  at- 
tachmfent  when  the  claim  is  not  yet  payable,  as  is  given  a 
landlord  for  the  recovery  of  rent  under  sections  5522  and 
6416  of  the  Code  (see  "Distress,"  div.  IV.,  under  title  Jus- 
tice  of  the  Peace^  and  "Attachments,"  div.  II.,  under  title  of 
Justice  of  the  Peace) :  Provided,  he  or  his  agent,  before  su- 
ing out  the  distress  warrant,  make  affidavit  before  the  jus- 
tice to  the  amount  of  the  claim,  that  it  is  then  due  and  is 
for  advances  made  under  contract  to  a  tenant  cultivating  his 
land,  or  a  laborer  working  the  same;  and  before  suing  but 
the  attachment,  make  the  like  affidavit,  and  also  at  what  time 
the  claim  will  become  payable,  and  that  the  debtor  intends 
to  remove,  or  is  removing  from  such  land,  the  said  crops,  or 
his  portion  thereof,  or  share  therein,  so  that  there  will  not 
be  left  enough  to  satisfy  the  claim.  The  defendant  has  all 
the  rights  and  remedies  allowed  a  tenant  against  a  distress 
or  attachment  for  rent.     (Code,  §  6454.) 

The  lien  of  section  26,  above,  does  not  affect  the  rights 
of  the  landlord  to  his  proper  share  of  rents,  or  his  lien  for 
rent  or  advances,  or  his  right  of  distress  or  attachment  for 
the  same;  nor  any  prior  lien  required  to  be  and  actually  re- 
corded ;  nor  the  right  of  the  party  to  whom  the  advances  have 
been  made  to  claim  such  part  of  his  crops  as  is  exempt  from 
levy  of  distress  for  rent.     (Code,  §  6455.) 

§  28.  Lien  of  the  Matnal  AsMiruioe  Society^ — Pur- 
chasers for  valuable  consideration  without  notice  are  not  af- 
fected by  the  liens  of  such  society,  for  assessments,  on  build- 
ings, until  such  liens  are  filed  in  the  clerk's  office.  (Code, 
§  6458.) 

§  29.  Various  forms  under  ^Liens  of  Medianics  and 
Others.'' 

No.  1.    Memobandum  or  Mbohanio's  tamn  Ciaimed  bt  OfinntAL  Con* 

TBACTOB 

(Code,  S  6427.) 

(contractor)  claims  that (owner)   Is  Indebted'  to 

him  In  the  sum  of ,  dollars  (| )  for  work  done  (or  materials 

furnished,  or  both,  as  the  case  may  be),  in  and  about  the  construction 
(or  removal^  repair,  or  improvement,  as  the  case  may  be),  of  a 


LDSNS  OF  MECHANICS  AND  OTHEBS  1273 

(describe  nature  of  structure,  whether  dwelling,  store,  or,  etc,)  in  the 

county  (or  city)  of with  interest  thereon  from  the day  of 

: —  until  pa^yment,  which  sum  is  now  due  and  payable  (or  will  he 

due  and  payable,  as  follows,  to-vHt:  ),  and  for  which  sum  of 

dollars  the  said (contractor)  claims  a  lien  on  the  follow- 
ing described  property  of  the  said (owner)  to-wit:  (in- 
sert description  of  property). 

(Date). 

(Name  of  contractor). 

Affidavit 
State  of  Virginia, 

County  (or  city)  of ,  to-wlt: 

I,       »  (notary   or   other   officer)    for   the   county    (or   city) 

aforesaid,  do  certify  that (>eontractor,  or  agent  for ,  as 

the  case  may  be,)  this  day  made  oath  before  me  in  my  county  (or 

city)   aforesaid  that  '- (the  owner)   is  Justly  indebted  to  him 

(or  to  — i  contractor,  as  the  case  may  be)  in  the  sum  of 

dollars,  for  the  consideration  stated  in  the  foregoing  memorandum, 
and  that  the  same  is  payable  as  therein  stated'. 

Given  under  my  hand  this  the  day  of  ,  192 — . 

(N.  P.  or  J.  P.,  etc) 


No.  2.    Memobandum  of  Mechanic's  Lien  Claimed  bt  SnB-CoNTaAci!OR 

(Code,  S   6428.) 
(sub-contractor)   claims  that  (general  contrac- 


tor)  is  indebted  to  him  in  the  sum  of  dollars   ($ )   for 

work  done  (or  materiala  furnished,  or  both,  aei  the  case  may  be) 
for  him.  In  and  about  the  construction  (or  removal,  repair  or  im- 
provement, as  the  case  may  be,)   of  a  (describe  nature  of 

structure,  whether  dwelling,  store,  or,  eftc,)  which  he  has  contracted 

to  construct  (or  remove,  etc),  for (owner),  which  sum  bears 

intefrest  from  the  day  of  ,  192 — ,  and  Is  now  due  and 

payable    (or  will  be  due  and   payable  as  follows,   to-wit:    ). 

For  the  foregoing  sum  due  to  the  said  (sub-contractor)   as 

aforesaid,  he  claims  a  lien  on  the  following  described  property  of  the 
said  (owner),  to-wit:  (insert  description  of  property). 


(Date). 


( Sub-contractor) . 


Affidavit 
State  of  Virginia, 

County  (or  city)  of ,  to-wit: 

I,  (notary  or  other  officer)    for  the  county    (or  city) 

aforesaid  do  certify  that (sub-contractor,  or  his  agent,  as  the 

case  may  be,)  this  day  made  oath  before  me  in  my  county  (or  city) 

aforesaid  that  (general  contractor)   is  Justly  indebted  to  him 

(or  to  ,  sub-contractor,  as  the  case  may  be,)   in  the  sum  of 
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No.  4.     MBlfOBAWPUM  or  IdEN  OF  EMFLOTEBB  AND  SUTPLT  MbIT  CLAXUXD 

AGAINST  Transportation,  Mining,  or  Mannufacturing  Compant 

(Code,  8   6439.) 

Know  all  men  by  these  presents  that  under  and  by  virtue  of  the 
statutes  of  Virginia  in  such  icases  made  and  provided  I  hereby  claim  a 
prior  lien  on  the  franchises,  gross  earnings,  and  all  real  and  personal 

property  of  ,  a  transportation  (mining  or  manufacturing) 

company,  by  reason  of  having  furnished  said  company  with  certain 
supplies  necessary  to  its  operation   (or  with  labor  or  service  in  the 

capacity  of  ).     The  amount  and  consideration   of  my  claim, 

and  when  each  item  thereof  was  or  is  to  become  due  and  payable,  is 
truly  and  in  detail  set  forth  in  the  account  (Here  insert  account.) 

Given  under  my  hand  tjbis day  of ,  192 — . 

Append  an  acknowledgment. 


Na  6.    Notice  of  Sale  of  Property  of  $20  or  Less  in  Value  to  Satisfy 

Lien  fob  Rn^Aiss,  etc. 

(Code,  S8  6443-5,  6449.) 

For  the  enforcement  of  a  lien  which  I  have  on  one  silver  watch 
of  the  value  of  $16,  for  repairs  thereon  done  at  the  request  of  the 
owner  [or  "on  one  valise  with  contents  of  the  value  of  $6,  for  board 
and  lodging  at  my  boarding  house  (or  inn  or  ordinary  or  house  of 
private  entertainTnent)  ;*'  or  "on  one  set  of  single  buggy  harness  of 
the  value  of  $8,  for  keeping,  supporting,  and  caring  for  a  horse"],  for 
the  sum  of  $5,  due  by  one  A.  B.,  and  pursuant  to  section  2491  of  the 
Code  of  Virginia,  providing  for  the  enforcement  of  said  lien,  I  shall, 

on  the day  of ,  192 — ,  at o'clock  a.  m.  (or  p.  w.), 

of  that  day,  at ,  in  i  county,  Va.,  offer  for  sale,  by  public 

auction,  for  cash,  to  the  highest  bidder,  the  said  watch  (valiae  with 
contentCfi  or  set  of  harness)  to  satisfy  my  said  lien. 

This day  of ,  192 — , 

A.  B. 


No.    6.     Notice  to  Owner  jn  Sttch  Case 

{Idem,) 
To  Mr.  B.  C: 

Take  noUce  that  on  the  day  of  ,  192—,  at  

o'clock  a.  m.  (or  p.  m.),  of  that  day,  at ,  in i  county,  Va.. 

I  shall  offer  for  sale,  by  public  auction,  for  cash,  to  the  highest  bidder, 
unless  the  amount  due  me  is  sooner  paid,  one  silver  watch  {valise  with 
contents  or  set  of  single  buggy  Jiamess)  to  satisfy  a  lien  which  I 

have  thereon,  for  the  sum  of dollars  (not  exceeding  $20),  due 

by  you  for  repairs  done  on  said  watch  at  your  request  [or  "for  board 
and  lodging  at  my  boarding  house  (or  inn  or  ordinary  or  house  of 
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dollars  for  the  oonsideratlon  stated  In  the  foregoing  memo- 


random,  and  that  the  same  Is  payable  as  therein  stated*. 

Given  under  my  hand  this  the day  of ,  192 — . 

(N.  P.  or  J.  P.,  etc.) 


Nonov 
To (owner). 

You  are  hereby  notified  that (general  contractor)  is  in- 
debted to  me  in  the  sum  of  dollars   ($ )    with  interest 

thereon  from  the  day  of  ,  192 — ,  for  work  done  (or 

materials  furnished,  as  the  case  may  be,)  in  and  about  the  construction 

(or  remoYal,  etc.,)  of  a (describe  structure,  whether  dwelling, 

store,  or,  etc.)  which  he  has  contracted  to  construct  (or  remove,  etc.,) 

for  you,  in  the  county  (or  city)  of ,  and  that  I  have  duly  reicorded 

a  mechanicfs  lien  for  the  same. 

Given  under  my  hand  this  the day  of  ,  192 — . 


( SulH»ntractor ) . 


No.  3.    Mi!MaaA.NDUM  of  Mechanic's  Lien  Claimxd  bt  Sub-Subcon- 

TBACTOB 

(Code,  8  6429.) 


(sub-contractor  claims  that  (sub-contractor) 

is  indebted  to  him  in  the  sum  of  '  dollars  (| for  work  done 

(or  materials,  etc.,)  for  him  as  sub-contractor  under contractor 

to  construct  (or  remove,  etc.,)  a (describe  structure,  whether 

dwelling,  store,  or,  etc.,)  for •  (owner)  which  sum  bears  inter- 
est from  the day  of ,  192 — ,  and  is  now  due  and  payable 

(or  will  be  due  and  payable  a^  follows,  to-wit:  ).    For  the  fore- 
going sum  of  $ ,  due  to  the  said —  (sub-subcontractor)  he 

claims  a  lien  on  the  following  described  property  of  the  said 

(Date). 

(owner),  to-wit: (insert  description  of  property). 

(Sub-subcontractor). 

Affidavif 
State  of  Virginia, 

County  (or  city)  of ,  to-wit: 

I^ (notary   or   other   officer)    for  the  county    (or   city) 

aforesaid  do  certify  that  (sub-subcontractor,  or  his  agent, 

as  the  case  may  be,)  this  day  made  oath  before  me,  in  my  county 

(or  city)  aforesaid  that (sub-contractor)  is  Justly  indebted 

to  him  (or  to ,  sub-contractor,  as  the  case  may  be^)  in  the  sum 

of dollars  for  the  consideration  stated  in  the  foregoing  memo- 
randum, and  that  the  same  is  payable  as  therein  stated. 

Given  under  my  hand  this  the day  of ,  198 — . 

(N.  P.,  or  J.  P.,  etc,) 
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parcel  of  land  aforesaid,  and  which  the  said  F.  F^  for  himself  and  his 
heirs,  agrees  to  repay  in  gold  io  the  said  M.  M.,  or  his  assigns,  on  or 

before  the  day  of  ,  192 — ,  with  lawful,  interest  on  the 

several  adyances  aforesaid,  from  the  time  when  they  were  respectively 
made,  until  payment.  And  it  is  further  agreed  by  and  between  the 
said  parties,  that  the  said  M.  M.  shall  be  entitled  to  a  lien,  according 
to  the  statute  in  that  case  made  and  provided,  to  the  extent  of  the 
advances  which  he  shall  make  as  aforesaid  to  the  said  F.  F.,  on  all 
the  icrops  which  may  be  made  by  the  said  F.  F.,  on  the  said  tract 

or  parcel  of  land,  during  the  year  aforesaid,  ending  on  the day  of 

,  192—. 

Witness  the  hands  and  seals  of  the  said  parties,  this day 

of ,  in  the  year  our  Lord  192 — . 

M.  M.  (seal.) 

F.   P.    (SBAL.) 

No.    11    AmDAvir  fob  Distbess  Wabbaitt  fob  Advakobs  bt  LuLirnLotib, 

TO  Tenant  ob  T^Annttwia 

{Idem.) 
County  of ,  to-wlt: 

This  day  personally  appeared  before  me  J.  T.,  a  Justice  of  the 
peace  in  and  for  the  county  aforesaid,  in  the  State  of  Virginia,  L.  L. 
(or  A.  A,,  agent  for  L.  L,),  and  made  oath  that  there  is  now  Justly 

due  to  him   (or  toi  the  said  L.  L,),  from  T.  T.,  the  sum  of  

dollars  and  cents  with  interest  thereon  from  the  day 

of  ,  192 — ,   and  that  the  same  is  for  advances  made  under 

contract  to  the  said  T.  T.,  a  tenant  cultivating  the  lands  of  said 
(or  a  taborer  working  the  lands  of  L.  L.) 

Given  under  my  hands,  this day  of ,  192 — . 

J.  T.,  J.  P. 

For  distress  warrant,  see  ''Distress  Warrant/'  div.  lY.,  under 
title  Justice  of  the  Peace. 


No.  12.    AFFmAVir  fob  Attachment  in  Such  Cases,  Whebb  Cujm  is 

Not  Dub 

(Idem.) 
County  of  ,  to-wit: 

This  day  personally  appeared  before  me  J.  T.,  a  Justice  of  the 
peace  in  and  for  the  county  aforesaid,  in  the  State  of  Virginia,  L.  Li. 
(or  A,  A.t  agent  for  L,  L,),  and  made  oath  thait  there  is  Justly  owing 

to  him  (or  to  the  eaid  L.  L.)  from  T.  T.,  the  sum  of dollars 

and cents,  which  amount  is  for  advances  made  by  him  under 

contract  to  the  said  T.  T.,  a  tenant  cultivating  the  lands  of  said  L.  Li. 
(or  Uthorer  working  the  lands  of  said  L,  L.),  which  said  amount  will 
be  payable  on  the day  of ,  192 — ^  and  that  said  T.  T. 
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intends  to  remore  or  la  removing  from  such  lands  t^ie  crops,  or  his 
portion  of  the  crops,  or  share  therein,  so  that  there  will  not  be  left 
enough  to  satisfy  the  said  claim  of  the  said  L.  L. 

Given  under  my  hand,  this  day  of  192 — . 

J.  T.,  J.  P. 

¥\>r  attachment,  see  ''Attachments,"  Diy.  II.,  under  title  Justice 
of  the  Peace. 


No.  13.     Notice  of  Application  to  Have  Mechanic's  Lien  Mabkib 

Satisfied 
[See  No.  6,  under  Deed  of  Trtut.} 


No.    14.    Petition  in  Such  Case 
[See  No.  7,  under  Deed  of  TrtMt] 


No.  16.     CouBT  Obdeb  IN   Such   Case 
[See  No.  8,  under  Deed  of  Trust] 


LIMITATIONS  TO  REMEDIES 

(See  Burks'  "Pleading  &  Practice"  (new  ed),  title  "Limitation 
of  Actions.") 

S  1.    Limitations  in  equity 
S  2.    Ck>mmon  law  limitations 
I  3.    Statute  of  limitations 

(1)  In  general 

(2)  Periods  of  limitation  prescribed  by  statute 

(a)  Unlawful  or  forcible  entry  or  detainer 

(b)  Entry  on,  and  actions  for  land 
i>e)    €k)ntract  under  seal;  fiduciaries 

(d)  Written  contract  not  under  seal,  or  an  award 

(e)  Contracts  not  in  writing 

(f)  Accounts  between  partners  and  mercbanttf 

(g)  Contract   or  award  of   deceased 

(h)    RecognizaxMe   for    appearance  or   good  be- 
havior 
(i)    Motion  against  offlcer  for  failure  to  return 
execution 
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(i)  Ground  rents 

(k)  Any  other  personal  action 

(1)  Deed  of  trust,  mortsage,  or  vender's  Hen 

(m)  Judgment 

(n)  Voluntary  conveyanoe 

(o)  Bill  to  repeal  a  grant 

(p)  Distress 

(q)  Appeals 

(r)  Motion  to  correct  a  Judgment  in  same  court 

(s)  Bills  of  reriew 

(t)  Re-hearlng 

(u)  Criminal  prosecutions 

(▼)  Miscellaneous  instances 

(3)  When  limitation  commences  to  run 

(a)  Generally 

(b)  Money  in  bank 

(c)  Bond   of  administrator,   executor,   guardian, 

etc 

(d)  Money  paid  under  fraud  or  mistake 

(e)  Accounts 

(4)  When  limitation  repelled 

(a)  As  to  administrator,  executor,  guardian,  or 

other  fiduciary 

(b)  As  to  subsequent  acknowledgment  or  promise 

(c)  When  suspended  in  creditors'  suit 

(d)  Promise  not  to  plead  the  statute 

(e)  Where   suit  prerented   by  non-residence   or 

other  act  of  defendant 

(f)  Where  cause  of  action  accrued  elsewhere 

(g)  Where  suit  fails  for  certain  causes 
(h)     Where  limitation  is  repealed 

(5)  State  not  within  statute  of  limitations 

(6)  Effect  of  Code,   1919,   as    to    existing    rights,  and 

remedies 

§  I.  Limitatioiu  in  equityip— Courts  of  equity  have  ever 
refused  relief  to  stale  demands,  and  independently  of  stat- 
ute, have  discountenanced  gross  "laches,"  or  long  or  unrea- 
sonable neglect  to  enforce  one's  claims;  and  laches  does  not 
depend  upon  the  length  of  time  alone,  but  also  upon  proper  dil- 
igence under  all  the  circumstances;  but  in  the  absence  of  neg- 
ligence, the  period  of  limitation  prescribed  by  statute  for 
actions  at  law  govern;  in  fact,  in  analagous  cases,  equity  fol- 
lows the  rule  at  law.    (See  "Laches"  in  some  Virginia  digest.) 

§  2.  Common  law  limitations. — ^The  common  law  pre- 
scribes no  limitations  to  actions  at  law;  except  such  as  may 
arise  after  the  lapse  of  20  years  (as,  prescription  in  case  of 
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an  easement — see  Easement^  section  2,  (6)  ),  from  the  presump- 
tion of  satisfaction,  etc.,  which  may  be  repelled  by  proof  that 
the  claim  had  been  neither  satisfied  nor  relinquished,  as,  by 
the  debtor's  acknowledgment  of  the  debt,  or  having  made  a 
payment  on  principle  or  interest,  within  the  20  years;  or  by 
his  removal  to  another  state  or  country,  with  address  unknown 
to  the  creditor,  or  by  the  debtor's  promises  to  provide  for  the 
creditor  by  will,  or  by  the  collection  being  suspended  by  in- 
junction, etc.  This  presumption  of  payment  from  lapse  of 
time  may  still  be  relied  upon,  even  where  the  statute  of  limi- 
tations would  have  been  applicable  had  it  been  pleaded.  (4 
Min.  Inst.  602-3.) 

§  3.    Statata  of  LimitatioiiSi^ — 

(1)  /n  general. — ^The  statute  of  limitations  applies  to  all 
actions  at  law,  real  and  personal;  and  to  several  cases  in 
equity,  as,  the  enforcement  of  a  mortgage,  deed  of  trust,  or 
vendor's  lien,  or  to  avoid  a  grant  or  voluntary  conveyance, 
etc.— see  (1)  and  (n),  under  (2),  below. 

(2)  Periods  of  limitation  prescribed  by  statute. — 
They  are  as  follows: 

(a)  Unlawful  or  forcible  entry  or  detainer,  3  years — 
Ck)de,  §  5445. 

(b)  Entry  on,  and  actions  for  land,  other  than  forcible 
entry,  15  years  east  and  10  years  west  of  the  Alleghany  moun- 
tains, with  exceptions  as  to  minors  and  insane  persons — §§ 
6805-8. 

(c)  Contract  under  seal;  ftduciaries.-rCo^trvLdta, 
whether  made  by  a  private  person,  public  officer,  an  admin- 
istrator, executor,  committee,  guardian,  trustee,  or  other  fidu- 
ciary, 10  years — §  5810;  or  where  such  fiduciary  has  settled 
his  accounts  as  required  by  law,  a  suit  to  surcharge  and  fal- 
sify the  same,  or  to  hold  either  him  or  his  sureties  liable  for 
any  balance  against  him  on  the  account,  the  limitation  is  10 
years  after  the  account  has  been  confirmed — §  5811.  See,  also, 
sub-section  (4) — (a),  below. 

(d)  Written  contract  not  under  seal,  or  an  oMOPrd,  5 
years —  §  5810. 

(e)  Contracts  not  in  writing,  express  or  implied,  8 
years  — §  5810,  except — 

(f )  Accounts  between  partners,  and  merchants  and  their 
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factors  (or  common  merchants),  or  servants*  5  years  from 
cessation  of  dealings  between  them — §  5810. 

(g)  CorUract  or  award  of  deceased,  not  over  5  years 
from  qualification  of  administrator  or  executor,  or  if  the  right 
of  action  had  not  accrued  at  his  death,  not  over  5  years  from 
its  accrual — §  5810.  But  one  year  from  the  death  of  any  one  is 
excluded  from  the  period  of  limitation — §  5809  (which,  how- 
ever, does  not  apply  to  death  by  wrongful  act — 99  Va.  189) ; 
and  if  a  person  dies  before  the  right  of  action  accrues,  and 
there  be  over  2  years  (after  his  death)  before  the  qualifi- 
cation of  his  administrator  or  executor,  he  is  deemed  to  have 
qualified  on  the  last  day  of  the  two  years — §  5824. 

(h)  Becognizance  for  appearance  or  good  behavior^  10 
years;  if  in  a  civil  case,  3  years  after  the  right  to  sue  out  ex- 
ecution upon  the  judgment  shall  have  accrued,  omitting  the 
time  of  suspension  by  injunction,  supersedeas,  or  other  legal 
process — §  5815. 

(i)  Motion  against  officer  for  failure  to  return  execu- 
tion^ 10  years  from  the  return  day — §  5816. 

(j)     Ground  rents,  10  years — §  6817. 

(k)  Any  other  personal  action,  where  the  action  is  re- 
vivable  against  the  defendafut's  administrator  or  executor 
(as  are  all  actions  arising  out  of  contract,  and  also  all  torts 
or  wrongs  relating  to  property),  5  years,  but  in  the  case  of 
death  by  wrongful  act,  1  year — §§  5818,  5787,  as  amended  by 
Acts  1920,  p.  26  and  §  5781 ;  where  the  action  is  not  so  revivable 
(as  in  the  case  of  slander,  assault  and  battery,  etc.),  1  year — 
5818. 

(1)  Deed  of  trust,  mortgage,  or  vendor^s  lien,  20  years 
from  the  time  the  obligation  last  maturing  thereby  secured 
shall  have  become  due  and  payable,  with  an  additional  year 
from  the  death  of  the  lienholder.  (Code,  §  5827,  as  amended 
by  Acts  1922.)     See  Deed  of  Trust,  section  7. 

Though  the  debt  may  be  barred,  yet  the  lien  may  be 
enforced  (119  Va.  813). 

(m)  Judgments  and  ^^recognizances,  and  bonds  having 
the  force  of  a  judgment,  scire  facias  or  action  on,  10  years, 
and  where  kept  alive  by  executions  and  returns  thereon,  20 
years — §§  6477-8,  6040;  foreign  judgments,  the  period  pre- 
scribed by  the  foreign  laws,  not  over  10  years — §  5819.  See, 
also,  Judgments,  section  6. 
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(n)  Vohmtary  cowoeycmce^ — i.  ©.,  "a  gift,  conveyance, 
assignment,  transfer  or  charge  (as,  a  deed  of  trust  or  mort- 
gage), which  is  not  on  consideration  deemed  valuable  in  law  or 
which  is  upon  consideration  of  marriage,"  5  years  from  its  rec- 
ordation, or  if  not  recorded,  5  years  from  the  time  the  same 
was  or  should  have  been  discovered — §  5820. 

This  limitation  applies  only  where  the  conveyance  is 
impeached  simply  because  it  is  voluntary,  (i.  e.,  with  con- 
sideration). If  it  be  impeached  for  actual  fraud  (of  wl'ich 
its  being  voluntary  may  be  partial  proof),  the  statute  does 
not  apply,  there  being  no  limitation  in  such  a  case  (12  Grat. 
363).     See,  also,  Ftcmdvlent  cmd  VohMary   C<mvcy(mces. 

(o)     BUI  to  repe(d  a  grant^  10  years — §  5822. 

(p)  Distress^  for  rent,  5  years — §  5522;  for  taxes,  1  year 
from  June  15th,  following  assessment  year — §§  2440,  2412; 

(q)  Appeals^  1  year,  but  if  from  a  final  order,  judg- 
ment or  finding  of  the  State  Corporation  Commission,  6 
months — §  6337;  from  board  of  supervisors,  6  months — § 
2761;  from  clerk's  probate  of  a  will,  1  year — §  6248; 

(r)  Motion  to  correct  a  judgment  in  same  court^  3 
years— §  6333; 

(s)  BUls  of  review^  1  year  from  the  decree,  or  from 
the  removal  of  any  disability  of  minority  or  insanity — §  6313; 

(t)  He-hearing,  2  years  where  not  served  with  process, 
and  1  year  where  served — §  6072. 

(u)  Criminal  prosecutions:  Perjury,  3  years;  petit  lar- 
ceny, 5  years;  attempt  to  produce  abortion,  2  years;  a  mis- 
demeanor, or  "any  pecimiary  fine,  forfeiture,  penalty,  or 
amercement,"  one  year;  violations  of  the  revenue  laws,  2 
years — §  2396;  abduction  of  a  female  for  defilement  or  mar- 
riage, 2  years — §  4413;  seduction,  2  years — §  4413;  trial  for 
felony,  3  regular  terms  of  the  circuit  court  or  4  of  the  cor- 
poration or  hustings  court — §  4926. 

(v)  Miscellaneous  instances:  (1)  Recovery  of  dam- 
ages to  adjacent  land  by  the  establishment  of  a  cemetery,  1 
year — §  66; 

(2)  Recovery  of  money  paid  on  a  void  school  contract, 
2  years— §  683 ; 

(3)  Action  by  a  guest  against  a  hotel  keeper,  1  year^— 
§  1«06; 
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(4)  Claims  against  the  State  10  years— §§  2179,  258,  or 
2  years  from  time  allowed  by  a  court— §  2180; 

(5)  Corrections  of  erroneous  assessment  of  taxes  on  prop- 
erty, 2  years  from  September  1st  of  the  year  of  the  assess- 
ment, or  if  on  income  or  a  license,  1  year  from  that  time— § 
2385,  as  amended  by  Acts  1920,  p.  316,  §§  2387-8,  and  §  2389, 
as  amended  by  Acts  1920,  p.  341; 

(6)  Redemption  of  land  sold  for  delinquent  taxes,  2 
years  from  the  day  of  sale — §§  2475,  2482,  and  if  deed  not 
made  within  the  2  years,  1  year  longer  allowed — §§  2475,  2482, 
2487,  or  after  1  year  from  the  date  of  application  to  purchase 
land  bought  in  by  the  State,  if  no  deed  be  made  within  three 
years — §  2i96^Delmqttent  Tax  Sales^  sections  15,  16,  (4) ; 
suit  to  cancel  tax  deed,  2  years  (except  for  fraud)  after  ad- 
mission to  record — §  2488 — see  Delinquent  Taa  Salea^  section 
20; 

(7)  Actions  against  an  officer  for  an  illegal  contract  with 
a  county,  2  years  after  payment  by  the  county — §  2707; 

(8)  Recovery  back  of  illegal  claim  allowed  by  board  of 
supervisors,  2  years  from  order  of  allowance — §  S^59; 

(9)  Petition  of  officer  for  salary  withheld  for  debt  due 
the  State,  12  months— §  3477 ; 

(10)  Recovery  of  officer's  fees  5  years  after  service  ren- 
dered—§  3500; 

(11)  Claim  for  witnesses'  fees;  2  years,  after  service 
rendered,  and  entry  of  attendance  at  court,  60  days  from  end 
of  the  term— §§  3531-2; 

(12)  Suits  against  directors  of  corporations,  2  years — 

§  3816; 

(13)  Recovery  on  contract  with  company  acting  as  bank 
of  circulation,  1  year  after  payment — §  4151 ; 

(14)  Provisions  in  insurance  policy  limiting  action  to 
one  year  not  valid — §  4227; 

(15)  Suit  to  set  aside  fraudulent  transfer  of  stock  of 
merchandise,  6  months — §  5187; 

(16)  Bill  to  impeach  or  establish  a  will  admitted  to  pro- 
bate, 2  years,  or  one  year  after  removal  of  any  disability  of 
minority  or  insanity — §§  5259-60; 

(17)  Probate  of  will  against  purchaser  from  heir,  1 
year— §  5263; 
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(18)  Setting  aside  for  fraud  compromise  of  suit  on  be- 
half of  an  infant,  6  months  after  coming  of  age — §  5832; 

(19)  Suit  against  a  legatee  or  distributee  for  refund  to 
creditors,  5  years — §  6439 ; 

(20)  Action  by  an  infant  or  insane  person  to  set  aside 
a  judgment  in  ejectment,  5  years — §  5487; 

(21)  Recovery  of  usury,  1  year — §  6555; 

(22)  Recovery  of  money  or  property  lost  in  gambling,  3 
months— §  5669; 

(23)  Claim,  of  juror  for  attendance  and  mileage,  2  years 
— §  6010; 

(24)  Recovery  of  unclaimed  court  funds  paid  into  the 
treasury,  10  years — §  6314; 

(25)  Mechanic's  lien,  12  months  from  the  time  the  whole 
claim  is  payable — §  6433; 

(26)  Motion  for  a  new  execution  by  an  obligor  in  an 
indemnifying  bond,  against  whom  there  has  been  a  recovery 
thereon,  5  years — §  6498. 

(3)     When  limitation  commencea  to  run, — 

(a)  Generally. — Generally  and  in  all  cases  where  not 
otherwise  provided,  the  statute  commences  to  run  from  the 
time  when  the  right  of  action  accrued. 

As  to  when  the  right  of  action  accrues,  see  in  the  enumer- 
ation of  (2),  above,  and  further  note  the  following  distinc- 
tions: 

(b)  Money  in  bank. — The  limitation  to  an  action  or 
other  proceedings  for  money  on  deposit  with  a  bank  or  any 
person  or  corporation  doing  a  banking  business,  shall  not  be- 
gin to  run  until  a  request  in  writina:  be  made  therefor  by 
check,  order  or  otherwise.     (Code,  §  5810.) 

(c)  Bond  of  administrator^  executor^  guardian^  etc, — 
In  the  case  of  a  guardian  or  curator  of  a  ward,  when  the  child 
attains  21,  or  the  office  otherwise  ends;  in  case  of  an  admin- 
istrator, executor,  or  committee,  at  the  return  day  of  an  execu- 
tion against  such  person,  or.  from  the  time  the  right  to  re- 
quire payment  or  delivery  of  the  estate  upon  the  order  of 
the  court  acting  upon  the  account  of  his  administration. 
(Code,  §  5811.) 

(d)  Money  paid  under  fraud  or  mistake, — ^'*The  right 
to  recover  money   paid   under    fraud  or    mistake    shall    be 


1286  LI1CITATION8  TO  REMSDIB8 

deemed  to  accrue  both  at  law  and  in  equity  at  the  time  such 
fraud  or  mistake  is  discovered,  or  by  the  exercise  of  due  dil- 
igence ought  to  have  been  discovered."  (Code,  §  5811.)  8ee 
(4),  (e),  below. 

(e)  Accounts. — ^In  the  case  of  store  accounts,  the  time 
the  action  accrues  depends  upon  the  terms,  express  or  implied, 
upon  which  the  articles  are  sold.  If  the  plaintift  is  notoriously 
accustomed  to  sell  his  goods  to  be  paid  for  the  first  of  Jan- 
uary, July,  or  at  the  end  of  each  month  or  week,  or  other 
time,  and  this  usage  is  known  to  the  defendant,  the  right  of 
action  then  accrues.     (4  Min.  Inst.  613.) 

(f)  As  to  minors  and  insane  persons. — ^Where  such  a 
disability  exists  when  the  right  of  action  accrued,  the  limit- 
ation conmiences  to  run  upon  the  removal  of  the  disablity, 
but  the  whole  period  must  not  be  over  20  years — §  5823. 
If  both  disabilities  existed  when  the  right  of  action  accrued, 
either  may  be  relied  on  (9  Leigh,  495;  77  Va.,  67;  78  Va.,529). 

(4)  When  limitation  repelled, — (a)  As  to  administra- 
tor, executor,  guardian,  or  other  fduciary. — ^While  a  suit 
against  such  fiduciary,  himself,  or  his  representatives,  not 
founded  on  his  bond,  but  on  his  failure  to  discharge  a  trust 
committed  to  him,  is  not  barred  by  any  statute,  yet  it  may 
be  repelled  by  presumption  of  satisfaction  at  common  law 
by  the  lapse  of  20  years,  which,  however,  may  be  repelled — 
see  rection  :?,  above,  and  sub-section  (2),  (c)  above.  (Code,  § 
5811.) 

(b)  As  to  subsequent  acknowledgment  or  promise. — 
The  limitation  is  renewed  to  commence  as  from  the  date  of 
such  new  promise,  or  acknowledgment  from  which  a  prom- 
ise may  be  implied;  which  must  be  in  writing  signed  by  the 
defendant  or  his  agent.  (Code,  §  5812.)  And  it  must  be  a 
promise  to  pay  a  debt,  or  a  distinct  acknowledgment  that  a 
definite  amount  is  due.  A  promise  to  settle  or  an  acknowl- 
edgment that  something  is  due,  but  designating  no  certain 
amount,  will  not  repel  the  statute.  The  new  promise  or  ac- 
knowledgment may  be  made  to  a  third  person  as  well  as  to 
the  creditor  himself. 

But  no  acknowledgment  or  promise  by  an  administra- 
tor or  executor,  or  by  one  or  more  joint  contractors  shall  repel 
the  bar  of  the  statute  as  to  the  estate  of  the  deceased  or 
another  joint  contractor.     (Code,  §  5813.) 
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The  old  debt  still  subsisting,  but  only  the  remedy  being 
barred,  it  is  a  sufficient  consideration  for  the  new  promise. 
(4  Min.  Inst.  616-18.) 

No  provision  in  a  will  making  real  estate  subject  to,  or 
charging  it  with  debts,  shall  repel  the  bar  of  the 
statute,  unless  it  plainly  appears  to  be  the  testator^s 
intention.    (Code,  §  5814.)    See,  also.  Contracts^  section  4,  (8). 

(c)  When  suspended  in  ^^creditors^  suUy — By  Acts  1920, 
page  87 :  "When  a  suit  in  chancery  is  commenced  as  a  gen- 
eral creditor's  suit,  or  as  a  general  lien  creditors'  suit,  or  as 
a  suit  to  enforce  a  mechanics'  lien,  the  running  of  the  stat- 
ute of  limitations  shall  be  suspended  as  to  debt?  provable  in 
such  suit  from  the  commencement  of  the  same,  provided 
they  are  brought  in  before  the  master  under  the  first  refer- 
ence for  an  account  of  debts;  but  as  to  claims  not  so  brought 
in  the  statute  shall  continue  to  run,  without  interruption  by 
reason  either  of  the  commencement  of  the  suit  or  of  the  de- 
cree for  an  account,  until  a  later  decree  for  an  account,  under 
which  they  do  come  in,  or  they  are  asserted  by  petition  or 
independent  suit  or  action.  In  suits  not  instituted  originally 
either  as  general  creditors'  suits,  or  as  general  lien  credit- 
ors' suits,  but  which  become  such  by  subsequent  proceed- 
ings, the  statute  of  limitations  shall  be  suspended  by  a  de- 
cree of  reference  for  an  account  of  debts  or  of  liens  only 
as  to  those  creditors  who  come  in  and  prove  their  claims 
under  the  diecree  and  as  to  creditors  who  come  in  after- 
wards by  petition  or  under  a  decree  of  recommittal,  or  a 
later  decree  of  reference  for  an  account,  the  statute  shall 
continue  to  run  without  interruption  by  reason  of  previous 
decrees  until  filing  of  the  petition,  or  until  the  date  of  the 
reference  under  which  they  prove  their  claims,  as  the  case 
may  be." 

(d)  Promise  not  to  plead  the  stattite, — By  section  6821, 
inserted  by  the  Revisors  of  the  Code  1919:  "Whenever  the 
failure  to  enforce  a  promise,  written  or  unwritten,  not  to 
plead  the  statute  of  limitations  would  operate  a  fraud  on  the 
promisee,  the  promisor  shall  be  estopped  to  plead  the  statute. 
In  all  other  cases  an  unwritten  promise  not  to  plead  the 
statute  shall  be  void,  and  a  written  promise  not  to  plead 
it  shall  have  the  effect  of  a  promise  to  pay  the  debt  or  dis- 
charge the  liability." 
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(e)  Where  9uit  prevented  by  noty-residence  or  other 
act  of  defendaafkt, — Obstruction  of  the  'plaintiff's  right  to 
sue  by  a  resident  departing  from  the  State,  or  by  abscond- 
ing or  concealing  himself  or  by  any  other  indirect  ways  or 
means,  the  time  of  such  obstruction  is  deduoted  from  the 
period  of  limitation;  but  this  does  not  apply  to  a  party 
jointly  liable  with  the  one  so  obstructing,  nor  to  such 
grantees  for  value  and  those  claiming  under  them  as  are 
mentioned  in  section  6474  of  the  Code — see  JvdgmerUa^  sec- 
tion 6.     (Code,  §  5825.) 

^'Besidence",  within  the  meaning  of  this  statute,  is  the 
permanent  abiding  or  dwelling  in  a  place  for  a  length  of  time 
as  contradistinguished  from  a  mere  temporary  locality  of 
existence  (100  Va.  478). 

It  must  appear  that  the  plaintiff  was  actually  obstructed 
in  bringing  his  action,  not  merely  that  he  might  have  been 
(31  Grat.  214;  87  Va.,  625-6).  Obstruction  may  be  by  re- 
moval of  the  personal  property,  which  is  the  subject  of  the 
demand,  to  a  distant  county,  or  by  dispersing  it  in  various 
quarters  (1  Leigh,  163).  A  fraud  by  the  defendant  unknown 
to  the  plaintiff  will  not  stop  the  running  of  the  statute  (2 
Munf.  511-12;  4  Leigh,  479-80;  17  Grat  14);  neither  is  ig- 
norance merely  of  a  cause  of  action,  not  brought  about  by  the 
fraud  or  purposed  concealment  of  the  defendant,  a  bar  to  the 
statute  (17  Grat.  345;  76  Va.  686;  119  Va.  73) ;  see  (3),  (d), 
above.     (4  Min.  Inst.,  622-3.) 

(f )  Where  cause  of  action  accrued  elsewhere. — Upon  a 
contract  made  and  to  be  performed  in  another  state  or  county 
by  one  then  resident  therein,  no  action  is  maintainable  after 
the  same  is  barred  either  there  or  here  (Code,  §  5825) .  But 
where  one  resides  in  another  state  and  makes  a  contract  there 
to  be  performed  here,  or  makes  it  here  to  be  performed  there, 
or  makes  in  one  state  to  be  performed  in  another,  the  case  is 
still  controlled  by  the  common  law,  which  makes  the  ^^lex  forp^^ 
or  the  law  of  the  place  whose  court  has  jurisdiction  control. 
(2  Rand.  303;  76  Va.  772;  4  Min.  Inst.  614.) 

(g)  Where  evM  fails  for  certain  causes, — ^Where  an  ac- 
tion or  suit,  commenced  in  due  time,  in  the  name  of  or  against 
several,  abate  as  to  one  of  them,  by  the  return  of  ''no  inhabi- 
tant," or  by  death  or  marriage;  or  if  the  judgment  or  decree 
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be  arrested  or  reversed,  without  precluding  a  new  action  or 
suit;  or  if  there  was  a  loss  or  destruction  of  any  of  the  papers 
or  records, — a  new  suit  may  be  brought  within  one  year  after 
such  abatement,  or  such  arrest  or  reversal  of  judgment  or 
decree,  or  such  loss  or  destruction.     (Code,  §  5826.) 

Dismissal  on  demurrer  or  for  want  of  formality,  or  for 
want  of  jurisdiction,  is  not  within  this  statute  (2  Munf .  fill ; 
4Munf.  181). 

(h)  Where  limitation  is  repealed. — ^"If  after  a  right  of 
action  or  remedy  is  barred  by  a  statute  of  limitations,  the 
statute  be  repealed,  the  bar  is  not  thereby  removed."  (Code, 
§  6828). 

(5)  State  not  vyithin  statute  of  Urnitatians^ — except 
^'agencies  of  the  State  incorporated  for  charitable  or  educa- 
tional purposes."    (Code,  §  5829.) 

(6)  Efect  of  Code  1919  as  to  existing  rights  and  reme- 
dies.—See  §  5880. 


LIS  PENDENS 


S  1.    What  it  1b;  must  be  recorded 
S  2.    FbnuB  under  ''Lis  Pendens' 


■»» 


§  1.  What  it  is;  miiat  be  recorded. — :  A  Us  pendens 
(literally,  pending  suit)  is  a  lien  which  a  party  to  a  suit 
has  on  the  property  involved  in  the  litigation,  as  against 
purchasers  and  creditors.  But  by  statute  (§§  6469,  5186,  3393 
(as  amended  by  Acts  1920,  p.  213),  no  Us  penden9  shall  bind 
or  affect  a  subsequent  bona  fide  purchaser  of  real  or  personal 
estate  for  valuable  consideration  and  without  actual  notice, 
until  and  except  from  the  time  a  memorandum  thereof,  au- 
thenticated by  the  clerk  is  recorded  and  indexed  in  a  ^^Deed 
Book''  or  ^^Hand  Record."  The  statute  does  not  require  rec- 
ordation as  to  lien  creditors,  with  or  without  notice,  nor  as  to 
prior  purchasers,  nor  as  to  purchasers  without  consideration 
(as,  gifts  by  deed  or  will). 

§  2.    Fomu  under  ''Lis  Pcndeos.'*— 


1290  LOANS  NOT  OVEB  $300 

No.     1.    MwfOEAifDPig.  or  Lib  Pkiibbiis 

Code,  SS  6469,  3393  (as  amended  by  Acts  1920,  p.  313);  Pa 

Code  Biennial  1920,  p.  319. 

I,  ,   complainant   in  the   suit  hereinafter  mentioned,   do 

hereby  file  in  the  clerk's  office  of  the  court  of  the  of 

,  Virginia,  this  memorandum,  of  lis  pendens  bearing  date  on 

the day  of ,  192 — ^  for  admission  to  record  in  said  clerk's 

office: 

(1).  The  title  of  the  cause  is  C.  C.  ts.  D.  D. 

(2).  The  general  object  thereof  is  

(3).  The  cause  is  pending  in  the      ■         court  of  the  of 

,  Virginia. 


(4).  The  amount  of  the  claim  asserted  by  the  plaintiff  is 

(5).  The  description  of  the  property  is  as  follows: 

(6).  The  name  of  the  person  whose  property  is  intended  to  be 
affected  is  D.  D. 

Oiyen  under  my  hand,  this  day  of  — ,  192 — , 


Add  an  acknowledgment,  and  the  following  "authentication": 

I, ,  clerk  of  the —  court  of  the of ,  Vir- 
ginia, pursuant  to  section  6469  of  the  Code  of  Virginia  1919  and 
acts  amendatory  thereof,  do  hereby  authenticate  the  foregoing  memo- 
randum of  lis  pendens,  and  do  hereby  certify  that  on  the  

iAj  of ,  192 — ,  suit  was  instituted  and  is  now  pending  by  C.  C. 

against  D.  D.,  in  the  said  court,  whose  title,  general  object,  amount 
of  claim  asserted,  description  of  the  property  affested,  as  well  as 
the  name  of  the  person  whose  property  is  intended  to  be  affested, 
are  as  above  set  forth  in  said  memorandum. 


-,  Clerk. 
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(Acts  1918,  p.  662  as  amended  by  Acts  1922.) 
See  Banks  and  Banking;  Building  and  Loan  and  Industrial 
Loan  Associations;  Credit  Unions;  Interest  and  Usury, 

S    1.    Purpose  of  act 

§    2.    License,  bond  and  place  of  business 

S    3.    Official  investigation  of  loans,  examinations  of  books,  papers, 

etc. 
§    4.    False  or  deceptire  advertisements  prohibited 
S    5.    Maximum  interest  charge;  collection  of  interest  regulated, 

and  what  charges  prohibited;  what  may  be  reimbursed 
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(a)  Lioan  Toid  for  excess  charges 

(b)  Debt  limited  to  |300  principal 

S     6.    Requirements  of  licensee  in  making  loans 

(a)  Each  obligation  to  state  amount  and  terms  of  loan 

(b)  Statement  of  loan  to  be  deliyered  borrower;  what 
particulars  to  contain 

(c)  Receipts  for  payments  as  made 

(d)  Upon  repayment  obligations  to  be  cancelled  and 
surrendered  with  security  pledged;  mortgage  to  be 
satisfied;  pasrment  of  surplus  on  foreclosure 

S  7.  Restrictions  of  obligations  to  be  taken;  what  obligations  or 
securities  shall  state;  no  instrument  to  contain  unfilled 
blanks 

§  8.  Restrictions  of  assignments  of  salary  or  wages;  power  of 
attorney  forbidden;  when  written  assent  of  wife  required 

S    9.    Penalties  for  violation  of  section  1,  7,  13  and  14 

S  10.  License  not  required  by  banks,  trust  companies,  and  build- 
ing and  loan  associations 

S  11.    Citation  of  the  act,  or  short  title 

§  12.    How  act  to  be  interpreted;   uniformly  with  other  States 

S  13.  Section  81  of  Tax  (Bill  (as  to  loans  on  household  goods,  etc.) 
and  conflicting  act  repealed 

§  1.  Purpose  of  met* — See  the  preamble  for  a  justifiable 
excoriation  of  the  '4oan  shark." 

§  2.    License,   bond,   and   place   of   business.^ — For   the 

business  of  loaning  not  over  $300,  a  license  must  first  be  ob- 
tained from  the  Chief  Examiner  of  the  banking  division  of 
the  State  Corporation  Commission,  and  it  mu^  be  conspic- 
uously posted  in  the  place  of  business,  together  with  section  14 
of  the  Act,  or  such  part  thereof,  as  may  be  furnished  by  the 
Chief  Examiner.  The  annual  license  fee  is  $100,  with  propor- 
tionate abatement  for  less  than  a  year. 

The  applicant  must  also  give  a  bond  for  $1,000,  with  some 
authorized  surety  company  as  surety. 

The  license  may  be  revoked  for  any  violation  of  the  act. 

Business  is  to  be  conducted  under  only  one  name  and  at 
one  place  of  business.  The  name  must  not  hereafter  use 
the  words  "savings",  "trust,"  "bank",  "banker",  "banking", 
investment,"  or  "building  and  loan";  but  must  use  the  words 
"small  loan,"  which  must  not  be  used  with  "or,"  or  disjunc- 
tively. A  change  of  the  place  of  business  must  have  attached 
to  the  license  the  approval  of  the  Chief  Examiner.  (Acts  1918, 
p.  662,  §§  1-9,  18,  as  amended  by  Acts  1922.) 

§  3.    Official    investigation    of    loans,    examination    of 
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(Id.,  §§  10-11,  as  amended  by  Acts  1922.) 

§  4    Fake  or  deocpttre  adhrertiseineiits  prohibitedL — It 

is  made  unlawful  to  ^'print,  publish  or  distribute,  or  cause  to 
be  printed,  published  or  distributed  in  any  manner  what- 
soever, any  written  or  printed  statement  with  regard  to  the 
rates,  terms  or  conditions  for  the  lending  of  money, 
credit,  goods,  or  things  in  action  in  amounts  of  $300  or 
less,  which  is  false  or  calculated  to  deceive.'^  (Id.,  §  13,  as 
amended  by  Acts  1922.) 

§  S.  Mazmmin  mterett  charge;  coQection  ol  interest 
regolatedi  and  %ifliat  diarges  prohibited;  what  may  be  reim- 
bursed^—By  section  14  of  Act,  as  amended  by  Acts  1922: 
"Every  person,  co-partnership  or  corporation  licensed  here- 
under may  lend  any  sum  of  money  not  exceeding  in  amount 
the  sum  of  $300  and  may  charge,  contract  for.  and  receive 
thereon  interest  at  a  rate  not  to  exceed  3^  per  centum  per 
month.  Interest  shall  not  be  payable  in  advance  or  com- 
pounded, and  shall  be  computed  on  unpaid  daily  balances*  In 
addition  to  the  interest  herein  provided  for,  no  further  or 
other  charge  or  amount  whatsoever  for  any  examination  ser- 
vice, brokerage,  commission,  fine,  notarial  fee  or  other 
things  or  otherwise  shall  be  directly,  indirectly,  charged, 
contracted  for,  or  received,  except  the  lawful  fees,  if 
any,  actually  and  necessarily  paid  out  by  the  licensee  to 
any  public  officer  for  filing  or  recording  in  any  public  office 
any  instrument  securing  the  loan,  which  fees  may  be  collected 
when  the  loan  is  made  or  at  any  time  thereafter,  provided, 
however,  that  all  notarial  fees,  including  those  for  acknowl- 
edgments to  deeds  and  other  papers  for  recordation  shall  be  at 
the  expense  of  the  lender,  and  under  no  circumstances  shall 
the  borrower  be  required  to  pay  any  notarial  fee  whatsoever. 

**(a)  Loan  void  for  excess  charges, — If  interest  or 
charges  in  excess  of  those  permitted  by  this  act  shall  be 
charged,  contracted  for  or  received,  the  contract  or  loan  shall 
be  void,  and  the  licensee  shall  have  no  right  to  collect  or  re- 
ceive any  principal,  interest  or  charges  whatsoever. 

"(b)  Debt  limited  to  $300  principal. — No  person  as  prin- 
cipal ^all  owe  any  licensee  at  any  time  more  than  three  hun- 
dred dollars  ($300)  exclusive  of  interest." 

§  8.    Requirements  of  Uoensee  in  making  loans.— 


LOANS  NOT  OYER  $300  1293 

^^(a)  Each  obligation  to  state  amount  and  terms  of  loan, 
—Every  licensee  shall  state  in  every  note,  mortgage,  assign- 
ment of  wages,  or  other  evidence  of  indebtedness  the  date  of 
its  execution,  the  amount  of  money  actually  lent,  the  com- 
pensation to  be  paid  for  interest,  and  the  dates  and  amounts 
of  repayment  agreed  upon  and  the  place  where  payable. 

"(b)  Statement  of  loan  to  be  delivered  borrower; 
what  particulars  to  contain, — ^Every  licensee  shall  deliver  to 
the  borrower,  at  the  time  a  loan  is  made,  a  pass  book,  or  card 
stating  in  the  English  language  in  clear  and  distinct  terms 
the  date,  amount  and  compensation  for  interest,  and  dates  and 
amounts  of  repayments  agreed  upon,  the  nature  of  the  security 
if  any;  also  the  names  and  addresses  of  both  borrower  and 
licensee.  On  the  back  of  such  pass  book,  or  card,  there  shall  be 
printed  in  English  a  copy  of  section  fourteen  (14)  of  this 
act,  in  type  not  smaller  than  eight  point  (brevier) . 

"(c)  Receipts  for  payments  as  made. — Every  licensee 
shall  enter  in  such  pass  book,  or  card,  or  give  to  the  borrower 
a  plain  and  complete  receipt  for  all  payments  made  on  account 
of  any  such  loan,  at  the  time  such  payments  are  made,  and 
show  the  amount  of  balance  due. 

"(d)  Upon  repaymsnt^  obligaiians  to  be  cancelled  and 
surrendered  with  security  pledged;  mortgages  to  be  satisfied; 
payment  of  surplus  on  foreclosure. — Every  licensee  shall,  upon 
repayment  of  the  loan  in  full,  mark  indelibly  every  obligation 
signed  by  the  borrower  with  the  word  ^paid'  or  ^cancelled^  and 
release  any  mortgage,  cancel  and  return  any  note  and  any  as- 
sigmnent  given  as  security,  end  surrender  any  personal  prop- 
erty,  if  pledged  by  the  borrower.  In  the  event  of  collection  by 
foreclosure  sale  or  otherwise,  any  surplus  arising  after  the  pay- 
ment of  the  expenses  of  collection,  sale  or  foreclosure  and  sat- 
isfaction of  the  debt,  shall  be  paid  and  returned  to  the  bor- 
rower or  whomsoever  is  entitled  to  the  same.''  (Acts  1918,  p* 
662,  §  15,  as  amended  by  Acts  1922.) 

§  7.  Reatrietioii  of  obligatioiis  to  be  taken;  what  obK« 
gatumli  or  aetmliei  shall  state;  no  instmment  to  contain  on- 
fiDed  blanksw — *  "No  licensee  shall  take  any  confession  of  judg- 
ment or  any  power  of  attorney ;  nor  shall  any  licensee  take  any 
note,  promise  to  pay,  or  security  which  does  not  state  the 
actual  amount  of  the  loan,  the  time  for  which  it  is  made,  and 
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the  rate  of  interest  charged;  nor  shall  any  licensee  take  any 
instrument  in  which  the  blanks  are  left  to  be  filled  in  after 
execution."     (Id.,  §  16,  as  amended  by  Acts  1922.) 

§  8.  Restrktioiis  of  assignments  of  sakuir  or  wmgies; 
power  of  attorney  forbidden;  when  written  assent  of  wife  re- 
quired.— ^"No  assignment  of  or  order  for  the  payment  of 
any  salary,  wages,  commissions  or  other  compensation  for 
services  earned  or  to  be  earned,  given  to  the  licensee  to  se- 
cure a  loan  shall  be  valid  unless  such  loan  is  contracted  simul- 
taneously with  its  execution,  nor  shall  any  such  assignment 
or  order  or  any  chattel  mortgage,  or  other  lien  on  household 
furniture  then  in  the  possession  and  use  of  the  borrower  be 
valid  unless  in  writing  signed  in  person  by  the  borrower  and 
not  by  an  attorney,  nor  if  the  borrower  is  married,  unless 
signed  in  person  and  not  by  attorney  by  both  husband  and 
wife,  provided  that  written  assent  of  a  spouse  shall  not  be 
required  where  the  husband  and  wife  have  been  living  separate 
and  apart  for  a  period  of  at  least  five  months  prior  to  such 
assignment,  order,  mortgage  or  lien. 

"(a)  Collection  of  salary  or  wages  wider  assiffnment  re- 
stricted to  ten  per  centum,  instaHments ;  regulations^  notice 
to  employer. — ^When  collections  under  assignment  of  salary 
or  wages,  as  herein  provided  for,  is  enforced  by  judgment  or 
otherwise  made  or  enforced,  said  collection  shall  be  in  install- 
ments from  said  salary  or  wages  at  such  times  as  the  same 
shall  become  due  and  payable  by  the  employer,  and  no  install- 
ment so  collected  shall  exceed  ten  per  centum  of  the  amount 
of  such  salary  or  wages  due  the  assignor  at  the  time  collection 
is  made;  nor  shall  any  such  assignment  be  valid  as  against 
the  employer  except,  and  from  the  time  a  copy  thereof,  veri- 
fied by  the  oath  of  the  licensee  or  his  agent  together  with  a 
statement  of  the  amount  unpaid  upon  such  loan,  is  served  upon 
the  employer."     (Id.,  §  17,  as  amended  by  Acts  1922.) 

§  9.  Penalties  for  violation  of  this  acL — "Any  person, 
co-partnership  or  corporation  and  the  several  officers  and 
employees  thereof  who  shall  violate  any  of  the  provisions  of 
this  act  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof,  shall  be  punishable  by  a  fine  of  not  more  than  $500 
or  by  imprisonment  of  not  more  than  six  months,  or  by  both 
such  fine  and  imprisonment  in  the  discretion  of  the  court. 
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^^(a)  R(Ue  of  interest. — No  loan  for  which  a  greater  rate 
of  interest,  or  charge  than  is  allowed  by  this  act,  has  been 
contracted  for  or  received,  wherever  made,  shall  be  enforced 
in  this  State  and  any  person  in  anywise  participating  therein 
in  this  State  shall  be  subject  to  the  provisions  of  sections  1, 
14  (a),  and  18  of  this  act."  (Id.,  §  18,  as  amended  by  Acts 
1922.) 

§  10*  License  not  required  by  banks,  tnist  companies 
and  buiidmg  and  loan  associations.^ — "No  license  shall  be  re- 
quired under  this  act  for  loan  transactions  of  any  person,  co- 
partnership, corporation,  bank,  or  association  doing  business 
under  any  law  relating  to  banks,  trust  companies,  building 
and  loan  associations  and  licensed  pawnbrokers  of  this  State, 
or  of  the  United  States,  as  they  are  already  regulated  by  ap- 
propriate laws.  Nor  shall  a  license  be  required  of  loan  trans- 
actions of  any  corporations  which  make  loans  at  a  rate  not 
exceeding  the  conventional  interest  rate  per  annum,  and  which 
require  the  borrower  to  purchase  certificate  of  investment  equal 
in  amount  to  the  sum  borrowed,  and  to  pay  therefor  in  uni- 
form weekly  installments  of  not  less  than  fifty  weeks;  nor  shall 
this  act  apply  to  loans  for  which  real  estate  security  is  given, 
if  said  security  is  evidenced  by  mortgage  or  deed  of  trust. 

"(a)  No  person,  co-partnership,  or  corporation,  except 
as  authorized  by  this  act  shall,  directly  or  indirectly,  charge, 
contract  for,  or  receive  any  interest,  or  consideration  greater 
than  the  legal  contract  rate  per  centum  per  annum  upon 
the  loan,  use,  or  forbearance  of  money,  goods,  or  things  in  ac- 
tion or  upon  the  loan,  use,  or  sale  of  credit,  of  the  amount  or 
value  of  $300  or  less.  The  foregoing  prohibition  shall  apply 
to  any  person  who,  as  security  for  any  such  loan,  use  or  for- 
bearance of  money,  goods  or  things  in  action  or  for  any  such 
loan,  use  or  sale  of  credit,  make  a  pretended  purchase  of 
property,  salary  or  wages  from  any  person  and  permits  the 
owner  or  pledgor  to  retain  possession  thereof  or  who  by  any 
device  or  pretense  of  charging  for  his  services  or  otherwise, 
seeks  to  obtain  a  greater  compensation  than  is  authorized 
by  this  act."    (Id.,  §  19  as  amended  by  Acts  1922.) 

§  11.    atation  of  die  act,  or  diort  titles— "This  act 

may  be  cited  as  the  uniform  small  loan  law."     (Id.,  §  20,  as 

§  12.    How  act  is  to  bo  interpreted;  onfomily  with  other 
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Statet^— "This  act  shall  be  so  interpreted  and  construed  so 
as  to  effectuate  its  general  remedial  purposes  and  to  make 
uniform  laws  of  those  States  which  enact  it."  (Id.,  §  20  (a), 
as  amended  by  Acts  1922.) 

§  13.  Swtion  81  ol  Tax  Bill  (as  to  Imu  on  boosehoU 
goods,  etc)  and  conflicting  Acts  ifpealcd.  (Id.,  §  21,  as 
amended  by  Acts  1922.) 


LOBBYING 

Paying  or  receiving  compensation  to  secure  the  passage  or 
defeat  of  a  measure  by  the  Greneral  Assembly,  or  employing 
paid  agents  to  give  information  to  be  used  for  such  purpose, 
is  punishable  by  jail  not  over  12  months  and  fine  not  over 
$5,000;  but  this  does  not  apply  to  persons  invited  or  permitted 
to  appear  before  a  regular  or  special  committee.  (Code,  §§ 
4499-4501.  The  statute  applies  to  the  use  of  money  for 
bribery  and  corruption,  debauching  the  members,  or  buying 
votes,  and  not  to  contracts  with  attorneys  for  purely  profes- 
sional services,  such  as  drafting  petitions,  setting  forth  client's 
claim,  taking  testimony,  collecting  facts,  preparing  or  making 
arguments,  oral  or  written,  addresses  to  the  legislature  or  its 
conmiittee,  with  intention  to  reach  its  reason  by  argument 
(80  Va.  476). 


LOSS  OF  RECORDS  OR  PAPERS 

For  how  court  may  proceed,  when  original  papers  lost  or 
destroyed;  plaintiff  may  commence  new- suit;  when  certified 
copy  of  a  paper,  required  to  be  recorded,  may  be  used  as  evi- 
dence; and  for  actions  at  law  on  lost  evidence  of  debt,  the 
plaintiff  giving  indemnifying  bond,  see  Code,  §§  6241-2;  see 
Burks'  PL  &  Pr.,  §  816. 
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MAIMING  OR  MAYHEM 

I    1.    Definition;  ciyil  and!  criminal  wrong 

§    2.    Maiming  as  a  criminal  offense 

S    3.    Form  of  "description"  in  warrant  or  indictment 

§  1*  Definitioii;  civil  and  criminal  wron^. — Mayhem,  or 
maiming,  at  common  law,  is  such  a  hurt  of  any  part  of  a 
man's  body  whereby  he  is  rendered  less  able  in  fighting  to 
defend  himself,  or  to  annoy  his  adversary— e.  g.,  cutting  off, 
disabling,  or  weakening  his  leg,  arm,  hand,  or  finger,  or  strik- 
ing out  his  eye  or  foretooth,  or  depriving  him  of  those  parts 
which  in  all  animals  abate  their  courage.  But  cutting  off  his 
ear,  nose  or  lip,  or  knocking  out  his  jaw  teeth,  are  not  may- 
hems at  common  law,  for  they  merely  disfigure,  and  do  not 
weaken  so  as  to  make  one  less  able  in  fighting.  (H's.  G.  &  M., 
p.  124.) 

Maiming  is  both  a  civil  injury  for  which  damages  may  be 
recovered,  and  a  criminal  offense. 

§  2.  Maiming  as  a  criminal  offense.^— By  section  4402  of 
the  Code :  "If  any  person  maliciously  shoot,  stab,  cut,  or  wound 
any  person  or  by  any  means  cause  him  bodily  injury,  with 
intent  to  maim,  disfigure,  disable,  or  kill,  he  shall,  except  where 
it  is  otherwise  provided,  be  punished  by  confinement  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  years.  If 
such  act  be  done  unlawfully,  but  not  maliciously,  with  the 
intent  aforesaid,  the  offender  shall,  in  the  discretion  of  the 
jury,  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years,  or  be  confined  in  jail  not  exceeding 
twelve  months,  and  fined  not  exceeding  $500." 

Our  Virginia  statute  not  only  embraces  such  acts  as  con- 
stituted mayhem  proper,  at  common  law,  but  also  embraces 
acts  of  similar  character,  though  they  do  not  tend  to  weaken, 
but  merely  to  disfigure.  And  the  offense  under  the  statute  is 
graded  as  either  malicious,  or  unlawful  maiming. 

(1)  Shooting. — The  gun  may  be  loaded  with  any  de- 
structive material  which  will  endanger  life,  even  with  paper, 
but  it  must  be  so  charged  with  powder,  or  other  explosive 
material,  as  to  be  capable  of  doing  damage.  Could  the  offense 
be  committed  by  the  use  of  any  other  explosive  material  be- 
besides  gunpowder — e.  g.,  gun-cotton?   or,  if  charged  only 
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with  condensed  air?    Mr.  Minor  says  ^it  would  seem  that  it 
could." 

(2)  Stabbing. — Stabbing  is  making  a  wound  with  a 
pointed  instrument. 

(3)  Cutting. — Cutting  is  wounding  with  a  sharp-edged 
instrument. 

(4)  Wounding — Wounding  is  often  defined  as  *the 
breaking  of  the  true  skin,  whether  with  a  sharp  or  blunt  in- 
strument," but  not  bruising,  nor  breaking  bones  nor  biting 
off  the  nose  or  a  finger,  the  la^  contemplating  the  use  of  an 
instrument  other  than  the  teeth.  The  medical  definition  of  a 
wound,  however,  which  the  law  now  adopts,  is,  ^'a  recent 
solution  of  continuity  in  the  soft  parts." 

(5)  Bodily  injury. — Bodily  injury  comprehends,  it 
would  seem,  any  bodily  hurt  whatever.  The  English  statute 
has  it  '^grievous  bodily  hurt,"  which  includes  such  injuries  only 
as  may  endanger  life. 

(6)  Malice, — ^Malice  must  exist  in  malicious  maiming  as 
it  does  in  murder,  and  is  proved  in  like  manner;  so  whenever, 
had  death  ensued,  it  would  have  been  murder,  if  death  does 
not  ensue,  it  is  malicious  maiming. 

(7)  Intent. — ^The  intent  in  doing  any  of  the  acts  men- 
tioned in  the  statute  must  be  one  or  the  other  of  the  intents 
specified  therein — i.  e.,  with  intent  either  to  maim,  disfigure, 
disable,  or  kill — for  it  is  by  uniting  one  or  the  other  of  these 
intents  with  one  or  the  other  of  the  acts  that  the  offense  is 
consummated. 

^'On  any  indictment  for  maliciously  shooting,  stabbing, 
cutting,  or  wounding  a  person,  or  by  any  means  causing  him 
bodily  injury,  with  intent  to  kill  him,  the  jury  may  find  the 
accused  not  guilty  of  the  offense  charged,  but  guilty  of  ma- 
liciously doing  such  act  with  intent  to  maim,  disfigure  or 
disable,  or  of  unlawfully  doing  it  with  intent  to  maim,  dis- 
figure, disable,  or  kill  such  person."     (Code,  §  4920.) 

But  all  these  intents  may  be  averred  conjunctively  in  the 
same  warrant  or  indictment,  so  as  to  reach  the  proof  upon 
any  one  of  them,  and  it  will  be  sufficient  to  prove  either  of  the 
purposes.  Nor  need  the  intent  be  conceived  against  the  person 
struck,  if  it  was  aimed  at  another.  And  intent  will  be  pre- 
sumed from  such  being  the  probable  consequence.  (See  122 
Va.  826.) 
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(8)  Distinction  between  malicioua  <md  imlav>fvi  wmmr- 
ing. — ^Malicious  and  unlawful  maiming,  as  comprised  in  section 
4402,  differ  only  by  the  presence  of  malice  in  the  one  case  and 
the  want  of  it  in  the  other.  In  malicious  maiming,  malice 
exists  and  is  proved  as  in  murder;  so  that  whenever,  had 
death  ensued,  it  would  have  been  murder,  if  death  does  not 
ensue,  it  is  malicious  maiming:  while  in  unlawful  maiming, 
malice  is  wanting;  so  that  whenever,  had  death  resulted,  the 
offense  would  have  been  manslaughter,  if  death  does  not  en- 
sue, it  is  unlawful  maiming,  as,  for  instance,  when  the  act  is 
done  in  heat  of  blood  or  in  mutual  combat,  or  results  from  the 
negligent  performance  of  a  lawful  act,  or  as  an  incident  to 
the  prosecution  of  an  unlawful  act.  Unlawful  maiming,  as 
defined  by  section  4403,  differs  from  unlawful  maiming  of 
section  4402  only  in  the  fact  that  in  the  one  case  the  act  is 
done  with  ^'intent  to  maim,  disfigure,  disable,  or  kill,  while  in 
the  other  case  the  act  is  done  'in  the  conmiission  of  or  attempt 
to  conmiit  a  felony."     (H's  G.  &  M.  pp.  124-7.) 

§  3.    Form  **cl  descriptum"  in  warrant  or  nkictnient. 

No.  1.     Wabrant  or  Abbesi*  fob  Unlawful  ob  Mauoious  SHOormo, 

Stabbiko,  Cutfino,  ob  Wounduvo  a  Pebsom 

(Code,  S  4402.) 

DE8CBIFTION I 

"nnlawfaUy,  maliciously,  and  feloniously  did  shoot  (or  sfab,  cut,  or 
ioound)  one  E.  F.,  with  Intent  to  maim,  disfigure,  disable,  and  km 
him  the  said  E.  F." 

The  above  warrant  and  the  one  followincr  are  drawn  for  both 
unlawful  and  malicious  maiming,  and  a  c(»iyiction  may  be  had  under 
them  for  either  ofFense. 


No.  2.     Indictment  fob  Unlawfully  ob  BfALioiousLT  Shootino  ▲ 

PEB80N 

(€k>de,  SS  4402,  4920.) 

DBSCBIPnON: 

"with  a  certain  gun  then  and  there  loaded  with  gunpowder  and  leaden 
shot,  unlawfully,  maliciously,  and  feloniously,  did  shoot  one  Bl  F^ 
with  intent  him  the  said  B.  F^  then  and  there  to  maim,  disfigure,  dis- 
able, and  kUl." 
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No.  3.      iHMOTIfBHT  FOB  UTftAWrULLT  OB  IIaUOIOUBLT  STABBIHO, 

Wounding,  ob  Cumno  a  Pbbson 
(/dem.) 


'^In  and  upon  one  B.  F.,  did  make  an  aMault,  and  him  the  said  B.  F., 
ttnlawfuUy  and  feloniously  did  stab  (or  cut  or  wound),  vHth  intent 
bim  the  said  B.  F..  then  and  there  to  maim,  disfigure,  disable,  and  kill." 


MAINTENANCE  AND  CHAMPERTY 


S  1.    Definition 
S  2.    Punishment 


§  1.  Definilioiii*— Tliese  offenses  are  common  law  mis- 
demeanors, and  are  defined  as  follows: 

(1)  Maintenance  is  a  malicious  or  at  least  officious  in- 
termeddling in  a  suit  in  which  the  offender  has  no  interest,  by 
assisting  one  of  the  parties  to  it  against  the  other,  with  money 
or  advice,  to  prosecute  or  defend  the  action  without  any  au- 
thority of  law;  but  a  man  may  with  impunity  maintain  the 
suit  of  his  kinsman,  servant,  tenant,  or  poor  neighbor,  out  of 
charity  and  compassion;  and  an  attorney  may  even  advance 
money  to  carry  on  a  cause,  to  be  repaid,  but  his  assistance  must 
be  strictly  professional,  and  not  by  deceitful  practice. 

(2)  Champerty  is  a  species  of  maintenance,  and  is  a 
bargain  with  the  plaintiff  or  defendant  to  divide  the  land  or 
other  subjects  of  disputes  between  them  if  they  prevail,  where- 
upon the  champertor  is  to  carry  on  the  suit  at  his  own  expense. 
For  "common  barratry,"  see  Nuisance^  section  3.  (H's  G. 
&  M.,  p.  368.) 

§  2.  PrniiahmcnL — ^They  are  punishable  by  a  fine  not 
over  $500,  or  jail  not  over  12  months,  or  both.     (Code,  §  4782.) 
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MALICIOUS  PROSECUTION 

(See  ^^Burks'  Pleading  &  Practice''  (new  ed.),  same  title.) 

See  Assatidt  wnd  Battery 

\  1.    Definition 

i  2.    Malicious  prosecutlonB  in  criminal  cases 

(1)     Falsity  of  the  charge 

l2)    Want,  of  prolMtble  cause 

(8)     Malice  In  the  prosecutor 

(4)     Damage  to  the  accused 
I  3.    Malicious  prosecutions  In  civil  cases 

§  1.  Definitioiu — ^A  malicious  prosecution  is  a  prosecu- 
tion of  one  in  a  criminal  or  civil  case,  without  probable  cause 
therefor;  as,  in  the  case  of  malicious  arrests,  indictments  or 
search  warrants;  or  malicious  attachments,  civil  arrests,  or  pro- 
ceedings in  involuntary  bankruptcy.    (4  Min.  Inst.,  477,  482.) 

%  2.  MaEciotts  proaecatioiu  in  crimiiial  catei,i— To  con- 
stitute a  malicious  criminal  prosecution  four  things  must  con- 
cur: 

(1)  FaUity  of  the  eharge. — ^This  must  be  established  by 
a  verdict  or  the  decision  of  the  court  in  which  instituted;  or 
by  the  proceedings  having  been  otherwise  legally  ended.  Even 
an  equittal  on  a  defect  in  the  indictment  is  sufficient.  The 
defendant  must  be  fully  acquitted;  a  nolle  prosequiy  or  dis- 
missal by  the  Commonwealth's  Attorney,  is  not  sufficient  (28 
Grat.  898). 

(2)  Want  of  probable  cause. — This  is  the  gist  of  the 
action.  Probable  cause  Is  the  existence  of  such  facts  and  cir- 
cumstances as  would  excite  the  belief  in  a  reasonable  mind, 
acting  on  the  facts  within  the  knowledge  of  the  prosecutor, 
that  the  person  charged  was  guilty  of  the  crime.  A  J.  P. 
judgment  of  conviction,  unreversed,  is  conclusive  evidence  of 
probable  cause;  and  even  though  reversed,  it  is  prima  fade^ 
if  not  conclusive  evidence,  of  probable  cause.  The  question  of 
probable  cause  is  a  mixed  question  of  law  and  fact. 

(8)  Malice  in  the  prosecutor. — ^Want  of  probable  cause 
shows  malice ;  but  it  cannot  be  inferred  from  the  quashing  of 
the  indictment,  or  the  plaintiff's  acquittal  for  the  prosecutor's 
failure  to  appear  against  him,  or  from  the  indictment  being 
returned  ^ot  a  true  bill";  but  there  must  be  extrinsic  proof 
in  these  and  like  cases,  of  the  want  of  probable  cause.    Even 
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though  malice  be  shown,  the  defendant  can  defeat  liability  by 
showing  probable  cause. 

(4)  Damage  to  the  accused. — ^It  is  sufficient  to  prove 
damage  to  the  person  by  imprisonment,  or  to  the  reputation 
by  scandal,  or  to  the  property  by  expense.  (4  Min.  Inst, 
477-82.) 

S  3.  Malidooa  proaccutiom  in  civil  cases^— Toi  con- 
stitute a  malicious  prosecution  in  a  civil  case,  there  must  be 
falsehood  in  the  demand  (in  whole  or  in  part),  want  of 
probable  cause,  malice,  and  damage,  as  in  criminal  cases,  and 
the  same  principles  apply  in  both  classes  of  cases.  (4  Min. 
Inst.,  482-7.) 


MANDAMUS 

(See  "Burks'  Pleading  &  Practice"  (new  ed.).) 
S  1.    Definition 
§  2.    Cases  where  used 
S  3.    Statutory  proTisions 


§  1.  Definitionit— Madamus  is  a  writ  or  proceeding  to 
compel  an  inferior  court  or  officer  to  do  some  purely  minis- 
terial act  or  duty  required  by  law,  or  to  hear  and  decide  a  case 
(but  leaving  his  discretion  free  in  making  his  decision),  in 
cases  where  there  is  no  other  adequate  remedy.  (11  Grat.  655, 
663-4;  22  Grat.  458;  23  Grat.  584;  25  Grat.  817.) 

§  2.  Cases  iiHhere  usedL— The  common  law  determines 
the  instances,  in  most  cases,  where  mandamus  lies.  The  writ 
has  been  awarded  in  Virginia :  (1)  To  compel  a  court  to  admit 
a  deed  to  be  proved  and  recorded;  (2)  to  restore  a  court  clerk 
ousted  from  office  by  the  illegal  appointment  of  another;  (3) 
to  compel  a  justice  of  the  peace  to  allow  an  appeal  where  the 
party  has  a  right  to  it;  (4)  to  compel  the  court  to  do  what  the 
law  requires  touching  sales  of  land  for  taxes;  (5)  to  compel 
a  judge  to  sign  a  bill  of  exceptions;  (6)  to  compel  a  flour  in- 
spector to  inspect  flour  according  to  law  by  boring  into  the 
head  of  the  barrel  with  an  augur  of  a  certain  dimension;  (7) 
to  compel  a  judge  to  hear  and  decide  a  cause  which  the  law 
requres  him  to  do;  (8)  to  compel  an  inferior  court  to  enter 
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up  a  judgment  already  pronounced;  (9)  to  compel  a  court  to 
reinstate  a  cause  erroneously  dismissed;  (10)  to  compel  i^e 
payment  of  a  public  officer's  salary;  (11)  to  compel  the  keeper 
of  the  rolls  to  have  a  bill,  which  in  the  court's  opinion  has  be- 
come a  law,  printed  and  published  with  the  other  Acts  of  As- 
sembly, and  to  furnish  a  copy  duly  certified  to  any  one  inter- 
ested who  shall  demand  it,  or  to  omit  from  the  rolls  any  act 
which  the  court  has  decided  is  not  law;  (12)  to  compel  a 
register  to  allow  any  citizen  to  inspect  and  take  copies  of  the 
resigtration  books  containing  lists  of  voters;  (13)  lo  compel 
the  superintendent  of  a  lunatic  asylum  to  effectuate  a  discharge 
of  a  lunatic;  (14)  to  compel  a  judge  to  sign  a  bill  of  excep- 
tions. 

For  instances  where  authorized  by  statute  see  section  3, 
below. 

The  writ  has  been  denied  in  the  following  cases:  (1)  to 
compel  circuit  court  to  award  a  supersedeas  to  a  judgment  of  a 
county  court;  (2)  to  compel  the  visitors  of  a  charitable  insti- 
tution to  compel  the  restoration  of  an  officer;  (3)  to  compel 
the  county  court  to  nominate  any  particular  justice  for  sheriff, 
or  to  open  a  new  road,  or  to  levy  a  tax  to  pay  for  a  county 
bridge;  (4)  to  compel  the  doing  of  any  vain  thing;  (5)  to  com- 
pel the  admitting  a  person  to  be  a  party  to  a  suit  (84  Va. 
34) ;  (6)  to  compel  the  board  of  supervisors  to  levy  a  tax  to 
pay  a  judgment  it  has  no  authority  to  pay  (86  Va.  163) ;  (7) 
generally  where  there  is  some  other  adequate  remedy,  or  the 
writ  would  infringe  upon  the  discretion  conferred  by  law  upon 
the  court,  officer,  or  other  functionary.     (4  Min.  Inst.  398-401.) 

§  X  Statatory  provisions^ — See  G)de,  §§  5831-40.  Man- 
damus lies  on  behalf  of  any  citizen  to  compel  a  city  council  to 
perform  its  legal  duty  (Va.  Const.,  §  121) ;  from  the  Court  of 
Appeals  to  the  State  Corporation  Conmiission  (Va.  Const.,  § 
166) ;  to  enforce  judgment,  in  proceeding  by  railroad  or  canal 
company  for  relief  from  erroneous  assessment,  (Va.  Const., 
§  180) ;  to  enforce  law  relating  to  primary  elections  (Code, 
§  224) ;  to  compel  officers  to  adopt  system  of  accounting  (Code, 
§  655) ;  to  enforce  payment  of  bonds  against  drainage  district 
(Code,  §  1774,  as  amended  by  Acts  1920,  p.  607) ;  to  compel 
obedience  to  order  of  board  of  health  against  a  city  or  town 
(Code,  §  1794) ;  to  establish  roads  and  bridges  between  coun- 
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deadly  weapon,  or  with  a  manifest  intention  to  kill,  or  to  do 
some  great  bodily  harm.    (H's  G.  &  M.,  p.  97.) 

(6)  Doctrine  as  to  cooling  time  of  passion. — ^How  great 
soever  the  provocation,  if  sufficient  time  has  elapsed  for 
passion  to  subdue  and  reason  to  interpose,  the  killing  is 
murder.  In  all  possible  cases,  whatever  the  provocation,  de- 
liberate homicide  upon  a  principle  of  revenge,  is  murder;  for 
no  man  is  to  be  his  own  avenger.  If  the  laws  afford  an 
adequate  remedy,  he  must  seek  it  of  them;  but  if  not,  he 
must  bear  his  lot  with  patience,  and  remember  God  says, 
"vengeance  is  mine;  I  will  repay."  Whether  there  has  been 
cooling  time  is  eminently  a  question  of  fact,  varying  with 
the  particular  case  and  the  condition  of  the  party.  But 
the  act  must  be  imputable  to  human  infirmity  only,  and 
not  to  deliberate  purpose  and  malignity  of  heart.  Any  di- 
version of  the  mind  to  other  thoughts  of  business,  or  any 
circumstances  showing  deliberation  or  reflection,  as  well  as 
mere  lapse  of  time,  repel  the  idea  of  passion,  and  killing 
after  the  lapse  of  twenty-four  hours  (and  probably  after 
a  much  shorter  time)  is  to  be  ascribed  to  malice  and  not 
to  passion,  and  so  is  murder,  no  matter  how 'great  the  pro- 
vocation.   (H's  G.  &  M.,  pp.  97-98.) 

(6)  When  mutual  combat  exteivuates  hormcide, — ^Mu- 
tual combat,  not  premeditated,  extenuates  homicide  to  man- 
slaughter on  the  principle  that  the  blood  is  heated  by  the 
fight,  which,  concurring  with  the  instinct  of  self-preserva- 
tion, silences  the  voice  of  reason.  The  circumstances  of  mu- 
tual combat  required  to  extenuate  homicide  to  manslaughter 
are:  (1)  The  combat  must  be  on  a  sudden  occasion,  and 
in  heat  of  blood.  It  matters  not  who  draws  or  strikes  first, 
if  the  occasion  is  sudden,  and  be  not  used  as  a  cloak  for 
pre-existing  malice;  (2)  combat  must  not  be  by  previous 
agreement,  at  least  not  at  such  interval  after  the  provocation 
as  should  have  cooled  the  passion;  (8)  party  slain  must 
have  been  on  an  equal  footing  in  point  of  defense,  at  least 
at  the  outset.  But  if,  having  been  on  equal  footing  at  first, 
after  they  are  heated  with  the  contest,  one  kills  the  other 
with  a  deadly  weapon,  it  is  still  only  manslaughter.  (H's  G. 
&  M.,  p.  98.) 

(7)  As  to  third  persons  interfering  m  combat. — (1) 
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Where  the  third  person's  purpose  is  to  separate  the  com- 
batants, and  he  announces  it — ^if  he  kills  in  order  to  preserve 
his  own  life  and  that  of  one  of  the  combatants,,  it  is  justi- 
fiable; if  in  the  heat  of  passion  engendered  bj  the  contest, 
it  is  manslaughter ;  if  he  is  killed,  it  is  murder.  But  (2)  where 
the  third  person's  purpose  is  to  take  part,  or  he  does  not  notify 
his  purpose  to  separate  the  combatants,  whether  killing  or 
killed,  the  same  principles  seem  to  be,  in  general,  applicable 
as  are  to  the  parties  originally  engaged  in  mutual  combat. 
(H's  G.  &  M.,  p.  99.) 

§  2.  IiiToIiuilary  manslaaghter;  how  panisked. — "In- 
voluntary manslaughter  shall  be  punished  by  confinement 
in  the  penitentiary  not  less  than  one  nor  more  than  five 
years;  or,  in  the  discretion  of  the  jury,  by  a  fine  of  not  ex- 
ceeding '$1,000,  ;or  confinement  'in  ja&l  not  .'exceeding  one 
year  or  both."     (Code,  §  4397.) 

(1)  Definition  of  involwntary  manslaugJUer. — Involim- 
tary  manslaughter  is  the  killing  of  one  accidentally,  contrary 
to  the  intention  of  the  party:  (1)  In  the  prosecution  of 
some  unlawful  but  not  felonious  act;  (2)  in  the  improper 
performance  of  a  lawful  act. 

(2)  Instances  of  involuntary  nianslaughter. 

(a)  Instances  of  killing  contrary  to  intention^  in  the 
prosecution  of  an  act  unlawful  but  not  felonious*  nor  done 
with  mischievous  design, — Shooting  at  the  cattle  of  another 
wantonly,  but  with  no  intent  to  steal,  and  accidentally  killing 
a  man;  (2)  killing  accidentally,  in  sports  unlawful  or  pro- 
ductive of  danger  or  riot — e.  g.,  prize-fightings,  public  box- 
ing matches,  cock-fighting,  &c.;  (3)  killing  accidentally,  by 
riding  an  unruly  horse  into  a  crowd,  throwing  a  stone  over 
a  wall  into  the  street,  firing  a  gun  into  the  street,  &d, 
the  act  being  done  incautiously  and  heedlessly,  for  if  done 
wilfully  it  is  murdie(r;  (4)  kj^ling  by  )a  vicious  animal, 
known  to  be  dangerous  (e.  g.,  an  ox)  negligently  allowed 
to  go  at  large,  but  if  let  out  purposely,  though  only  to 
frighten,  the  killing  is  murder;  (6)  filing  accidentally, 
in  the  incautious  and  negligent  use  of  fire-arms,  without 
mischievous  intent;  (6)  killing  contrary  to  intention,  with 
an  instrument  not  likely  to  produce  death,  in  sudden  heat  of 
passion,  on  a  provocation  not  sufficient  to  reduce  homicide  to 
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maiiBlaughter--e.  g.,  when  a  blow  with  one's  hand,  or  a  small 
stick,  contrary  to  any  reasonable  expectation,  proves  fatal; 
but  if  the  manner  of  inflicting  the  blows  be  cruel  and  unusual, 
and  they  exceed  in  number  and  violence  what  is  necessary 
to  repel  the  attack,  although* only  the  fists  and  feet  be  used, 
if  death  ensue,  it  is  voluntary  manslaughter  at  least,  and  may 
be  murder. 

(b)  Instances  of  kiUing  contrary  to  intention  in  the 
performance  of  a  lawful  act  in  an  improper  manvner  or  with- 
out due  caution. — (1)  Killing  without  mischievous  in- 
tent, by  workmen  throwing  stones  or  timber,  Ac.,  from  a 
house,  where  there  are  few  passersby,  without  warning,  or 
in  a  populous  city,  with  warning;  but  in  the  country,  how- 
ever, where  there  is  small  probability  of  persons  passing,  even 
without  warning,  killing  would  be  excused  as  by  misadven- 
ture; (2)  killing  without  mischievous  intent,  by  driving  a 
carriage  or  steering  a  vessel  carelessly;  but  if  the  driver  sees 
the  danger,  and  yet  wilfully  and  recklessly  drives  on,  it  is 
murder;  (3)  killing  without  intending,  by  immoderate  cor- 
rection, by  one  having  authority  to  inflict  chastisement — e. 
g.,  parents,  masters  of  apprentice,  &c. ;  the  intention  is  deter- 
mined by  the  degree,  manner,  and  instrument  of  the  chastise- 
ment, as  compared  with  the  age  and  strength  of  the  party; 
if  done  in  a  manner,  &c. ;  not  likely  to  kill  or  to  inflict  serious 
injury,  it  is  involuntary  manslaughter,  otherwise  it  may  be 
murder;  (4)  killing  by  gross  ignorance,  rashness,  or  neglect 
of  medical  practitioners — this  is  manslaughter;  (5)  killing 
by  reason  of  neglect  or  omission  of  a  plain  personal  duty — 
e.  g.,  failing  to  provide  shelter  and  other  necessaries  for  a 
wife,  infant  child,  or  apprentice,  or  to  take  proper  precau- 
tions for  safety  in  the  conduct  of  a  dangerous  business — this 
is  certainly  manslaughter,  and  may  be  murder;  (6)  killing 
by  officers  of  justice  without  sufficient  necessity.  They  are 
required  to  execute  their  duties  in  a  proper  and  legal  man- 
ner, notwithstanding  and  despite  of  any  resistance  which  may 
be  made;  but  they  should  not  come  to  extremities  upon  every 
slight  interruption  of  their  proceedings,  nor  without  a  rea- 
sonable necessity.  Killing  where  such  reasonable  •  necessity 
does  not  exist  may  be  murder,  but  if  the  provocation  be  such 
as  to  extenuate  it,  it  is  at  least  manslaughter.  (H's  6.  &  M., 
pp.  99-101.) 
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§  S.    Fomis    of   wmnrnnt  and   indEcbiMiitr— See    under 
Murder. 
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See  Alimam/;  Minors^  etc.;  Curtesy;  Divorce;  Dower;  Parent 

and  Chdid. 

S  1.    What  constitutes  marriage  In  Virginia 

S  2.    Disabilities  which  render  a  marriage  void 

(1)  Prior  marriage  still  subsisting 

(2)  Want  of  age 

(3)  Different  races 

S  3.    Impediments  which  render  a  marriage  yoidable 

(1)  Natural  or  incurable  impotency  of  body 

(2)  Prohibited  degreofs  of  relationship 

(3)  Want  of  reason 

(4)  Conviction  of  infamous  offense  before  marriage 
(6)     Pregnancy  of  wife  at  time  of  marriage 

(6)  Prostitution  of  the  wife  prior  to  the  marriage 

(7)  Fraud  or  force 

S  4.  How  marriage  effected  in  Virginia,  and  other  statutory  prt>- 

Ylsions 

S  6.  Effect  of  marriages  out  of  State 

S  6.  Proof  of  marriage 

S  7.  Contracts  to  marry  and  breaches  thereof 

S  8.  Deed  of  separation  of  husband  and  wife 

S  9.  Marriage  settlements 

§  1.  What  oonatitii'tes  maknage  in  Virginia^ — ^At  com- 
mon law,  a  marriage  is  an  a^rreement  made  in  the  present 
tense,  without  cohabitation,  or  by  words  in  the  future  tense, 
followed  by  consummation,  between  a  man  and  a  woman,  to 
become  husband  and  wife;  but,  in  Vir^nia,  such  ^^common 
law  marriage"  is  void  (100  Va.  250).  A  license  is  absolutely 
necessary  (Code,  §  5071) ;  but  while  the  marriage  is  to 
be  celebrated  by  a  minister  or  other  person  authorized  by 
law  (Code,  §  5079),  yet  the  marriage  is  not  to  be  deemed 
or  declared  void  for  want  of  authority  in  the  celebrant,  or 
for  any  deceit,  omission,  or  imperfection  in  the  license,  if 
either  party  bona  fide  believe  that  he  or  she  was  entering 
into  a  lawful  marriage  (Code,  §  5082). 
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§  2.    Difbilitiai  which  render  a  marrieire  void— The 

following  disabilities  rendier  a  marriage  absolutely  void,  in 
Virginia,  without  any  decree  of  divorce;  but  either  party 
may,  as  is  preferable,  have  the  marriage  annulled  by  decree 
of  court,  except  a  person  of  age  marrying  a  person  under 
age,  cannot  do  so,  though  the  latter  may  (Code,  §§  6100-1) : 

(1)  Prior  marriage  still  subsisting, — See  Code,  §  6087. 
Such  second  marriage  is  bigamy  (Code,  §  4538) ;  but  other- 
wise, if  the  former  spouse  had  been  continuously  absent  for 
seven  years  and  not  known  to  be  living  within  that  time,  or 
if  the  second  marriage  was  contracted  in  good  faith  under  a 
reasonable  belief  that  the  former  consort  was  dead,  or  the 
former  marriage  was  either  absolutely  void,  or  dissolved  by 
decree  of  court  (although  the  term  at  which  entered  has  not 
ended) — see  Code,  §  4639;  and  it  should  be  here  noted  that 
where  the  marriage  is  dissolved  for  any  cause  arising  subse- 
quent to  the  date  of  the  marriage,  neither  party  is  allowed 
to  marry  again  for  six  months  after  the  date  of  the  decree, 
and  the  marriage  is  not  considered  dissolved  as  to  any  subse- 
quent marriage,  or  a  prosecution  therefor,  until  the  expiration 
of  the  six  months — Code,  §  5113. 

(2)  Want  of  age. — ^The  age  of  consent  is  14  in  males 
and  12  in  females.  Where  either  party  is  under  the  age  of 
consent,  if  they  separate  during  such  non-age  and  do  not 
cohabit  afterwards,  the  marriage  is  void  (Code,  §  6090); 
but  where  one  only  is  of  age,  he  cannot,  though  the  other 
may,  sue  to  annul  the  marriage  (Code,  §  6101). 

(a  Differ efni  ^aces, — ^"AH  marriages  between  a  white 
person  and  a  colored  person  shall  be  absolutely  void"  (Code, 
§  §  5087,  6089),  both  parties  being  also  punishable  by  peni- 
tentiary from  2  to  5  years  (Code,  §  4646).  A  colored  per- 
son is  one  having  one-sixteenth  or  more  of  negro  blood  (Code, 
§67). 

§  3.  Inqiedfaiieiits  which  render  a  marriagei  ▼otdebleiP— 
There  are  in  Tirginia  seven  impediments  existing  at  the  time 
of  marriage,  which  render  it  voidable  by  a  decree  of  court, 
as  follows: 

(1)  Natural  or  incurable  impotency  of  body. — ^If  this 
exists  at  the  time  of  marriage,  a  divorce  may  be  decreed 
(Code,  §  6103).    Impotence  is  inability  to  copulate  or  have 
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sexual  intercourse;  ability  to  get  or  have  children  is  not 
the  test,  as  is  commonly  thought,  though  the  latter  may  be 
the  consequence  of  the  former,  but  impotency  and  sterility 
are  not  synonymous  terms.  The  impotency  may  have  existed 
at  birth  or  been  caused  by  disease  or  Accident  afterwards. 
Impotency  arising  after  marriage  is  no  ground  for  annulment 
of  marriage.  Section  50S8  also  assigns  as  cause  for  annul- 
ment, where  either  party  was  at  the  time  incapable  from 
physical  causes  of  entering  into  the  marriage  state." 

(2  Prohibited  degrees  of  relationship. — Marriages  which 
are  prohibited  by  law  on  account  of  "consanguinity"  (i.  e., 
relationship  by  blood)  or  "affinity,"  (i.  e.,  relationship  by 
marriage),  in  the  cases  enumerated  in  sections  5084-6  of  the 
Code,  may  be  annulled  by  decree  of  court,  or  conviction  under 
section  4540  of  the  Code  for  marrying  within  the  prohibited 
degrees  (Code,  §§  5088-9).  Among  the  close  relationships 
now  permitted  in  marriage  are  a  wife's  or  husband's  sister  or 
brother,  a  brother's  or  sister's  widow  or  widower,  or  the 
widow  or  widower  of  his  brother's  or  sister's  son  or  daughter, 
or  his  uncle's  or  aunt's  widow  or  widower. 

(3)  Want  of  reason. — ^Where  either  party  was  insane  at 

the  time  of  the  marriage,  it  may  be  annulled  (Code,  §  5088)  ; 

and  by  recent  act  (Acts  1918,  p.  473),  no  woman  under  45, 
or  any  man  of  any  age  except  he  marry  a  woman  over  45, 

either  of  whom  is  a  habitual  criminal,  idiot,  imbecile,  hered- 
itary epileptic,  or  insane  person,  nor  any  person  of  any  age, 

who  is  afflicted  with  any  contagious  venereal  disease,  shall 
marry. 

(4)  Conviction  of  infamous  offense  hefore  marriage. — 
The  marriage  may  be  annulled,  "where  prior  to  the  marriage, 
either  party  without  the  knowledge  of  the  other,  had  been 
convicted  of  an  infamous  offense,"  provided  they  do  not  live 
together  as  husband  and  wife  after  knowledge  of  the  fact 
(Code,  §  5108).    An  "infamous  offense"  is  any  felony  (].  e., 

any  offense  that  may  be  punished  by  death  or  confinement  in 
the  penitentiary),  perjury  or  procuring  it,  bribing  witnesses, 
conspiracy  to  accuse  one  of  crime  or  to  procure  the  absence 
of  a  witness,  and  the  like  (1  Minor,  264). 

(6)     Pregnancy  of  wife  at  time  of  marriage. — Where 
this  was  without  the  knowledge  of  the  husband  by  some  per- 
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son  other  than  himself,  the  marriage  may  be  annulled,  provided 
the  husband  has  not  oohabitated  with  his  wife  after  knowl- 
edge of  the  fact  (Code,  §  6103). 

(6)  ProBtitution  of  the  wife  prior  to  the  marriage. — 
Where  this  was  without  the  knowledge  of  the  husband,  a  di- 
vorce may  be  decreed  to  the  husband,  provided  he  dote  not 
cohabit  with  his  wife  after  knowledge  of  the  fact  (Code,  § 
5103).  Prostitution  is  promiscuous  and  indiscriminate  sex- 
ual intercourse,  not  with  one,  but  many  persons.  For  causes 
for  divorce  arising  subsequent  to  marriage,  see  title  Divorce. 

(7) .  Fraud  or  force, — ^lake  other  contracts,  marriage  may 
be  annulled  for  fraud  or  force,  but  only  frauds  as  to  the  iden- 
tity of  the  parties,  frauds  as  to  fortune,  station,  health,  etc., 
not  being  sufficient.     ( 1  Minor,  288-9. ) 

§  4  How  marriage  eflFected  in  Virginiat  and  otiwr 
statutory  provisional — ^A  marriage  is  effected  by  a  license 
issued  by  the  clerk  of  the  court  or  his  deputy,  or,  if  they 
be  not  able  to  do  so,  then  by  the  judge,  of  the  county  or  city 
where  the  female  usually  resides,  or  where  the  marriage  is 
to  be  solemnized,  if  she  is  a  non-resident  (Code,  §  5072).  A 
statistical  statement  is  obtained  by  the  derk  and  recorded 
(Code,  §  5074) ;  and  an  abstract  thereof  and  of  the  minister's 
certificate  are  entered  in  the  ^^Marriage  Register,"  while  the 
license  and  certificate  are  filed  and  indexed  by  names  (Code, 
§§  5074-5).  If  the  marriage  is  out  of  the  State,  and  either 
party  is  a  resident,  a  sworn  certificate  by  someone  present  may 
be  returned  to  the  clerk,  and  an  abstract  thereof  recorded 
(Code,  §  6077). 

If  the  clerk  knowingly  issue  the  license  contrary  to  law, 
he  is  jailed  not  over  one  year  and  fined  not  over  $500  (Code, 
§  4541) ;  for  failure  of  any  other  duty,  he  forfeits  $10  (Code, 
§  5094). 

If  either  party  be  under  21  years,  and  not  before  married, 
the  consent  of  the  father  or  guardian,  or,  if  there  be  none,  of 
the  mother,  of  such  person  is  required,  either  personally,  or 
in  writing  subscribed  by  a  witness  who  makes  oath  before  the 
clerk  or  judge  that  the  writing  was  signed  or  acknowledged 
in  his  presence  by  the  parent  or  guardian,  or  the  writing  may 
be  acfaiowledged  before  and  certified  by  a  notary  or  other 
proper  officer ;  if  there  be  no  father,  guardian,  or  mother,  the 
judge  may  authorize  the  marriage  (Code,  §  5078). 
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The  marriage  is  celebra^  by  a  minister  of  any  religious 
denomination  who  qualifies  before  the  court  or  judge  by 
furnishing  proof  of  his  ordination  and  of  his  being  in  regu- 
lar communion  with  his  religious  society,  and  giving  bond, 
with  surety,  in  penalty  of  $500;  and  where  the  parties  be- 
long to  a  society  that  has  no  ordained  minister,  the  marriage 
may  be  solemnized  as  prescribed  in  such  society  (Code,  §§ 
5079,  5081).  Where  deemed  expedient  the  court  may  ap- 
point other  persons  for  the  purpose  (Code,  §  5080). 

The  marriage  fee  is  $1.00,  and  for  exacting  more  there 
is  a  forfeiture  of  $60  to  the  party  aggrieved  (Code,  §  5083). 

The  minister  or  other  person  celebrating  a  marriage  must 
(under  penalty  of  forfeiture  of  his  bond — and  a  fine  of  $10 
to  $20)  return  the  license  with  his  certificate  thereto  within 
30  days  to  the  clerk,  which  being  recorded,  together  with  the 
certificate  of  statistics  above,  constitutes  the  Marriage  Reg- 
ister, certified  copies  from  which  are  prima  facie  evidence  of 
the  facts  therein  stated  (Code,  §§  5074,  5092-3,  6098). 

Knowingly  to  perform  the  ceremony  of  marriage  without 
a  lawful  license,  or  to  ofiiciate  without  lawful  authority,  is 
punishable  by  jail  not  over  one  year  and  fine  not  over  $600 
(Code,  §  4542) ;  and  to  perform  the  ceremony  between  a  white 
person  and  a  colored  person  incurs  a  forfeiture  of  $200,  one- 
half  to  the  informer  (Code,  §  4547).  For  provisions  as  to 
Bureau  of  Vital  Statistics,  see  Code,  §§  5095-9,  and  Acts  1918, 
p.  397. 

§  5.  Effect  of  marriages  oal  of  StatOiP— It  is  a  general 
rule  that  a  marriage  valid  where  celebrated  is  valid  every- 
where, and  if  invalid  by  that  law  it  is  invalid  everywhere, 
even  though  the  parties  leave  the  State  to  evade  the  law ;  and 
this  doctrine  is  applicable  to  the  capacity  of  the  parties  to  con- 
tract (as,  age,  etc.),  as  to  the  ceremonies  to  be  observed;  and 
it  would  seem  where  a  common  law  marriage  is  recognized  in 
another  State  it  would  be  recognized  here.  The  general  rule 
above  is  subject  to  the  following  three  exceptions:  Where  the 
marriage  is  within  the  prohibited  degrees  of  relationship,  or  is 
polygamous  (Code,  §§  5089,  5084-6) ;  or  is  between  a  white 
person  and  a  negro  (Code,  §  4540) ;  or  subjects  resident  abroad 
in  commercial  establishments,  conquered  places,  barbarous  or 
desert  countries,  or  in  countries  of  a  different  religion,  as 
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Mohammedan  or  Pagan,  are  permitted,  by  a  sort  of  moral 
necessity,  to  contract  marriage  according  to  the  laws  of  their 
home  country,  and  such  marriages  are  valid  although  not  in 
accordance  with  the  laws  where  contracted.     (1  Minor,  273). 

§  «.  Proof  of  marriage^In  prosecutions  for  bigamy, 
and  civil  actions  for  adultery,  where  actual  marriage  must  be 
shown,  it  may  be  proved  either  by  some  witness  present  at 
the  marrage;  by  the  Marriage  Register,  or  copies  therefrom, 
with  proof  of  indentity  of  the  parties;  or  by  acknowledgment 
of  the  accused  or  adverse  party.  (1  Minor,  274.)  But  in  the 
case  of  marriages  within  the  prohibited  degrees  or  between 
a  white  person  and  a  negro,  where  the  parties  leave  the  State 
for  the  purpose  and  with  the  intention  to  return,  the  fact  of 
their  cohabitation  here  as  man  and  wife  is  sufficient  proof  of 
their  marriage  (Code,  §  4540). 

In  all  civil  proceedings,  except  the  action  for  adultery,  co- 
habitation and  general  reputation  are  sufficient  evidence  of  the 
marriage;  and  a  man  who  introduces  a  woman  into  society 
as  his  wife  is  estopped  to  deny  that  she  is  so,  so  far  as  regards 
his  liability  for  necessaries  furnished  her.     (1  Minor,  274.) 

§  7.  OmtracU  to  marry  and  breaches  thereof^ — ^The 
contract  to  marry  must  be  mutual.  It  may  be  shown  by  the 
conduct  of  the  parties,  as  well  as  by  their  words  and  letters; 
but  the  contract  need  not  be  in  writing,  the  language  of 
section  5561,  ^^agreement  made  upon  consideration  of  mar- 
riage," referring  only  to  marriage  settlements;  yet  if  the 
marriage  is  to  be  more  than  a  year  off,  it  must  be  in  writing, 
under  clause  7,  of  said  section.  A  party  under  21,  may  avoid 
the  contract  at  pleasure.  No  precise  time  for  the  marriage 
needs  to  have  been  fixed;  the  law  presumes  a  reasonable  and 
convenient  time.  If  the  promise  is  not  kept,  a  suit  for  dam- 
ages is  the  remedy.  The  following  defenses  may  be  made 
to  such  a  suit: 

(1)  Proof  of  any  of  the  causes  which  would  make  the 
marriage  void  or  voidable — see  sections  2  and  3,  above. 

(2)  The  unchaste  character,  or  lascivious  or  lewd  con- 
duct of  the  female  towards  other  men,  unknown  to  the  de- 
fendant at  the  time  of  the  engagement,  or  such  conduct  after- 
ward&  Evidence  of  general  reputation  may  prove  general 
bad  character,  but  specific  misconduct  must  be  specifically 
proved. 
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(3)  Consent  obtained  by  false  and  fraudulent  misrep- 
resentations of  any  material  fact  as  to  fortune,  station  in 
life,  or  previous  conduct,  or,  it  would  seem,  of  previous  con- 
dition, as  widowed  or  otherwise,  the  promise  being  thereby  in- 
validated, supposing  the  defendant  to  have  been  thereby  de- 
ceived. 

(4)  The  subsequent  mutual  release  of  the  promise  is 
also  a  good  defense;  and  long-continued  cessation  of  inter- 
course and  visits,  not  otherwise  accounted  for,  tends  to  prove 
the  defense. 

(5)  Prior  engagement  of  the  plaintiff  to  another  party, 
fraudulently  concealed  from  the  defendant.  (1  Minor, 
276-7.) 

§  8.  Deed  of  separation  of  husband  and  wife^ — ^This  is 
a  deed  between  the  husband  and  wife  that  they  shall  live 
separate,  and  neither  will  exact  or  sue  for  a  restitution 
of  conjugal  rights,  but  the  husband  provides  a  stipulated 
competency  for  the  wife,  and  he  is  not.  to  be  liable  for  any 
debts  contracted  by  her.  Such  deeds  are  valid  only  as  to 
property  arrangements,  but  does  not  impair  or  annul  any 
other  of  the  marital  rights  and  obligations.  (1  Minor,  312- 
15.)  }^ 

§  9.  Marriage  settJementsw— See  Married  Woman^s 
Property  and  Other  Rights. 

§  10.    Form  of  deed  of  separation  of  husband  and  wife. 

No.  1.     Deed  of  SEPABATioir,  Husbaitd  Axlowino  Wifb  Aj^jiuati 

(4  Min.  Inst.  p.  1609;  Tate's  Forms,  277.) 

This  Indenture,  made  this day  of ,  In  the  year  of  our 

Lord  192 — ,  between  H.  H.  of ,  of  the  one  par^  and  C.  C,  of 

,  and  W.,  wife  of  the  said  H.  K.,  of  the  other  part:    Whereas 

some  unhappy  differences  have  lately  arisen  between  the  said  H.  H. 
and  W.,  his  wife,  and  they  have  mutually  agreed  to  live  separate 
and  apart  f^m  each  other,  and  previous  tp  such  separation  the  said 
H.  H.  hath  consented  thereto,  and  also  proposed  and  agreed  that  he^ 
out  of  his  own  proper  moneys  and  estate,  would  aUow  and  pay  the  said 
W.,  during  the  term  of  her  natural  life,  for  her  better  support  and 

maintenance,  the  annuity  or  yearly  sum  of dollars,  clear  of 

all  taxes,  charges  and  deductions  whatsoever,  payable  to  her  in  such 
manner  as  hereinafter  mentioned;  subject  nevertheless,  to  t)ie  proviso 
hereinafter  contained,  respecting  the  payment  of  said  annuity.  And 
also,  that  upon  the  death  of  the  said  W.,  the  said  H.  H.  will  pay  the 
personal  representative  of  the  said  W.,  besides  such  arrears  of  the  said 
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annuity  as  may  be  then  unpaid,  tbe  sum  of dollars,  towards 

and  for  the  purpose  of  defraying  the  charges  of  the  funeral  of  tjhe 
said  W.  Now,  THIS  indbntubb  wiriTEssErH,  that  the  said  H.  H.,  In 
pursuance  of  his  said  proposal  and  agreement,  doth  hereby,  and  for 
himself  and  his  heirs,  covenant  and  agree  with  the  said  C.  C,  and  his 
assigns.  In  manner  and  form  following,  that  Is  to  say:  T^at  It  shall  and 
It  may  be  lawful  for  the  said  W.,  and  that  the  said  H.  H.  will 
suffer  the  said  W.,  at  all  times  henoeforth  during  her  natural  life,  to 
live  separate  and  apart  from  him,  and  to  sojourn,  be  and  reside  In 
such  place  and-  places,  and  family  and  families,  and  with  relations, 
friends  and  other  persons,  and  to  follow  and  carry  on  such  trade  and 
business,  as  she,  the  saidi  W.,  from  time  to  time,  at  her  will  and 
pleasure  (notwithstanding  her  coverture,  and  as  if  she  was  a  /ei»s 
Bole  and  unmarried,  shall  think  fit  And  that  of  thei  children  bom 
to  the  said  H.  H.  by  the  said  W.,  his  wife,  the  said  H.  H.  will  suffer 

to  live  and  remain  with  the  said  W.»  and  in  her  custody  and 

charge,  whensoever,  as  often  and  as  long  as  the  said  W.  shall  think 
Ht  (Insert  any  other  covenants  touching  the  children  of  the  mar- 
Tiage).  And  that  the  said  H.  H.  shall  not,  nor  will  at  any  time  or 
times  thereafter,  sue^  molest  or  trouble  the  said  W.  for  so  living 
^separate  and  apart  from  him,  or  any  other  person  or  persons  what- 
soever for  receiving,  harboring  or  entertaining  her;  nor  will,  without 
the  consent  of  the  said  W.,  visit  her,  or  knowingly  come  into  any 
bouse  or  place  where  she  shall  or  may  dwell  or  reside,  or  be;  or 
send  or  cause  to  be  sent  any  letter  or  message  to  her,  nor  shall  or 
will  at  any  Ume  hereafter  claim  or  demand  any  of  the  moneys,  rings. 
Jewels,  plate,  clothes,  linen,  woollen,  household  goods  or  stock  in 
trade,  which  the  said  W.  now  hath  in  her  custody,  power  or  posses- 
sion, or  which  she  shall  or  may  hereafter  acquire  by  purchase,  gift, 
devise,  bequest,  or  other  wise,  and  that  she  shall  and  maor  enjoy  and 
absolutely  disposed  of  the  same  as  if  she  were  a  feme  sole  and  unmar- 
ried. And  further,  that  the  said  H.  H.,  or  his  assigns,  shall  and  will 
pay  to  the  said  W.,  or  her  assigns,  during  the  term  of  her  natural 
life,  for  and  towards  her  better  support  and  maintenance,  an  annuity 

or  yearly  sum  of dollars,  in  gold,  free  and  dear  of  all  charges, 

taxes,  assessments  and  deductions  whatsoever,  the  said  annuity  to 

be  payable  quarterly.  In  four  equal  instalments  of dollars  each, 

on  the day  of  the  months  of , , ,  and , 

of  each  and  every  year  during  the  term  aforesaid,  is  to  be  in  full  satis- 
faction of  and  for  the  maintenance  and  support  of  the  said  W.,  and  all 
alimony  whatsoever  to  her  during  her  life,  as  aforesaid.  Provided 
always,  and  it  is  hereby  expressly  agreed  and  declared  by  and  be- 
tween the  parties  hereunto,  and  the  true  Intent  and  meaning  of  thes*^ 
presents  are,  that  the  said  H.  H.  shall  be  guaranted,  indemnified 
and  secured  by  the  said  G.  G.  against  any  debt,  contract  or  expense 
to  be  hereafter  contracted  by  or  on  account  of  the  said  W.;  and  that 
in  case  the  said  H.  H.,  or  his  personal  representative,  shall  at  any  time 
hereafter  be  obliged  to  pay,  and!  shall  actually  pay,  any  debt  or  d^'bts 
which  the  said  W.  shall  at  any  time  hereafter,  during  her  present 
coverture,  contract  or  incur  with  any  person  or  persons  whatsoever; 
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that  then,  and  In  such  ease.  It  shall  be  lawful  tor  the  said  H.  H.,  or  his 
personal  representatiye,  to  deduct  and  retain  of  the  annuity  or  yearly 

sum  of dollars,  so  hereby  made  and  payable  as  aforesaid  to  the 

said  W.,  all  and  every  such  sum  and  sums  of  money  as  he  shall 
be  obliged  to  pay,  and  shall  actually  pay,  for  or  on  account  of  any 
such  debt  as  aforesaid,  contracted  or  incurred  by  the  said  W.,  together 
with  all  costs,  charges  and  damages  which  he  may  sustain  on  account 
thereof,  and  thus  reimburse  himself  for  such  sum  or  sums  of  money, 
anything  herein  contained  to  the  contrary  notwithstanding. 
Witness  the  following  signatures  and  seals. 

H.  H.  (SB^) 

C.     €.    (SEAU) 
W.  H.    (SKAU) 

For  certificate  of  acknowledgment,  see  AcknowledgmenU. 


MARRIED  WOMAN'S  PROPERTY  AND 

OTHER  RIGHTS 

See   AUmony;    Curtesy;   Divorce;   Dower;   Marriage;    and 
Parent  and  Child 

S  1.  Married  woman's  emancipation 

S  %.  Right  of  married  woman  to  acquire  and  dispose  of  property 

S  3.  Curtesy  of  husband 

S  4.  Right  of  wife  to  make  contracts 

8  6.  She  may  sue  and  be  sued 

S  6.  Competency  of  husband  and  wife  to  testify 

S  7.  Husband   not   responsible   for  wife's    contracts,    debts,   or 

wrongs;  her  support 

S  8.  How  her  estate  passes  at;  death 

S  9.  Equitable  separate  estates  not  affected 

%  1.  Married  woman's  emancipatioii. — ^A  married  woman 
has  been  at  last  almost  entirely  emancipated  from  her  long- 
time common  law  legal  slavery.  The  first  act  for  her  free- 
dom was  passed  in  1877,  which  was  enlarged  with  the  Code 
of  1887,  and  still  further  enlarged  by  subsequent  acts,  and 
especifklly  act  1900,  and  acts  subsequent  thereto,  and  the  Code 
of  1919,  until  now,  with  her  recently  obtained  right  to  vote 
and  hold  office  (Acts  1920,  p.  588;  Va.  Const,  §  32);  and 
to  practice  law  (Code,  §  3408,  as  amended  by  Acts  1920,  p. 
66),  and  the  equalizing  of  the  law  of  descents  and  distribu- 
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tions,  etc.,  by  Acts  1922  (see  DeifcentB  and  Distributions),  she 
stands  almost  equal  in  law,  as  she  is  in  other  respects  to  her 
erstwhile  ^4ord  and  master."  No  longer  is  she  classed  in  the 
uncomplimentary  company  of  infants,  lunatics,  and  idiots,  as 
exceptions  in  statutes  involving  legal  capacity  or  power;  but 
now,  all  through  the  Code,  the  phrase  ^or  a  married  woman" 
is  left  out  of  such  exceptions,  and  she  keeps  honored  com- 
pany in  law  as  in  love  with  her  equal  partner  and  companion. 

She  may,  if  18,  be  a  notary  like  a  man  (§  2851) ;  and 
may  attend  William  and  Mary  College  along  with  the  boys 
(Acts  1918,  p.  424). 

§  2.  Right  of  married  womMi  to  acquire  and  dispoee  of 
property^ — By  section  5134  of  the  Code:  "A  married  woman 
shall  have  the  right  to  acquire,  hold,  use,  control,  and  dispose 
of  property,  as  if  she  were  unmarried,"  or  single,  and  her 
property  is  not  subject  to  the  debts  or  liabilities  of  the  hus- 
band. This  and  section  5227  gives  her  the  right  to  make  a 
will  like  any  other  person,  and  the  act  of  1900  has  omitted 
her  in  naming  the  exceptions  as  to  who  may  make  a  will 
(Code,  §§  6227-8). 

She  may  dispose  of  her  contingent  right  of  dower  by 
uniting  with  her  husband  in  a  deed  or  contract,  or  by  her 
sole  act,  if  he  has  previously  disposed  of  his  interest  (Code, 
§  5135) ;  and  a  deed  by  them  conveys  any  other  interest  she 
may  have  (Code,  §  5211).  A  deed  or  will  to  husband  and 
wife  of  real  or  personal  property,  gives  each  an  undivided 
one-half  interest  (Code,  §  5159). 

A  wife  of  an  infant  or  insane  husband  may  convey  her 
own  estate  or  release  her  dower  in  lands  of  such  husband, 
where  they  are  sold,  and  the  same  right  in  the  proceeds  of 
sale  are  secured  to  her  or  compensation  made  (Code,  §§ 
6344.6). 

For  how  right  of  dower  of  insane  wife,  or  curtesy  of 
insane  husband  may  be  passed  with  same  rights  in  purchase 
money  secured  to  her  or  him,  or  compensation  made,  see  Code, 
§  6346. 

For  control  of  estate  of  a  married  woman,  who  is  a 
minor,  through  a  receiver,  see  Code,  §  6136.  For  when  such 
estate  may  be  sold,  see  Code,  §  5137. 

A  wife's  right  of  entry  into  land  is  not  barred  by  the 
acts  of  the  husband  (Code,  §§  6441-2). 
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§  S.  Curtesy  of  huslwindL — ^The  husband  is  entitled  to 
curtesy  (i.  e.,  a  life  estate  at  her  death)  in  his  wife's  real 
estate  (but  not  in  her  equitable  separate  estate  fixed  on  her 
by  special  settlement — see  section  9,  below),  when  the  com- 
mon law  requisites  therefor  exist  (see  Curtesy) ;  and  she 
cannot  deprive  him  thereof  by  her  sole  act;  ^^but  neither  his 
rights  to  Curtesy  nor  his  marital  rights  shall  entitle  him  to 
the  possession  or  use,  or  to  the  rents,  issues,  and  profits  of  the 
said  real  estate  during  the  coverture"  or  marriage  (Code,  § 
5184).  ^'Marital  rights"  (i.  e.,  rights  by  marriage),  as  to  real 
estate,  is  the  right  to  control  and  to  use  the  rents  and  profits 
thereof. 

§  4  Right  of  wife  to  make  ooatnicts.F— Section  5134  of 
the  Code  says :  ^^A  married  woman  may  contract  and  be  con- 
tracted with"  as  if  she  were  unmarried.  By  section  6215, 
she  may,  in  conjunction  with  her  husband,  by  a  power  of 
attorney  duly  executed,  acknowledged,  and  certified,  appoint 
an  attorney  in  fact,  to  execute  and  acknowledge  for  record 
any  deed  or  other  writing  which  she  might  execute  and 
acknowledge  in  conjunction  with  her  husband. 

The  wife,  like  any  other  agent,  may  bind  the  husband, 
upon  the  score  of  agency,  expressed  or  implied.  The  agency 
is  implied,  (1)  from  the  usage  of  the  parties,  as  where  the 
husband  has  been  accustomed  to  recognize  the  contracts  and 
dealings  of  the  wife  in  the  particular  in  question,  as  bind- 
ing upon  him;  (2)  from  the  custom  of  the  neighborhood, 
whereby  particular  transactions  are  usually  managed  by  the 
mistress  of  the  family;  (3)  from  the  husband's  voluntarily 
and  knowingly  taking  the  benefit  of  the  contract,  as  where 
he  knowingly  suffers  his  wife  to  wear  or  use  articles  of  dress 
or  jewelry  purchased  by  her;  and  (4)  from  the  peculiar  cir- 
cumstances of  the  husband's  family,  as  where,  by  long  absence 
or  protracted  illness,  his  personal  attention  to  his  domestic 
affairs  is  rendered  impossible.     (1  Minor,  372-8.) 

§  S.  She  may  sue  and  be  siied^ — By  section  5134  of  the 
Code  also,  she  may  sue  and  be  sued  as  if  she  were  immarried ; 
and  in  an  action  for  a  personal  injury,  she  recovers  for  her- 
self the  entire  damage  sustained,  notwithstanding  the  hus- 
band's right  to  her  services  about  her  domestic  affairs,  and  the 
husband  cannot  sue  for  such  service&    For  the  wife's  inter- 


1820     HABKIED    woman's    PHOPERTT    AKD    OTHER    RIGHTS 

est  in  damages  recovered  for  wrongful  death  of  the  husband, 
see  Code,  §  5787,  as  amended  by  Acts  1920,  p.  26 ;  §  5788 ;  and 
Death  hy  Wrongful  Actj  etc. 

§  8.  CompeUncy  of  hashMid  uul  wife  to  testify^ — ^They 
may.  testify  for  or  against  each  other  in  all  cases,  civil  and 
criminal;  except  in  criminal  cases  they  may  be  compelled  to 
testify  in  behalf  of  each  other,  but  are  not  compelled  nor 
allowed  without  the  consent  of  the  other  to  testify  against 
the  other,  except  where  the  offense  was  committed  by  one 
against  the  other;  but  if  either  testify  as  a  witness  for  the 
other,  he  or  she  is  competent,  and  (except  as  to  communica- 
tions between  them)  may  be  compelled  to  testify  against  the 
other.  Failure,  however,  of  either  to  testify  shall  raise  no 
presumption  against  the  accused  nor  be  the  subject  of  any 
comment  before  the  court  or  jury  by  the  prosecuting  attor- 
ney. Where  the  offense  is  committed  by  one  against  the 
other,  each  is  a  competent  witness  except  as  to  communica- 
tions between  them;  as  to  these,  it  is  provided  that  neither 
shall,  without  the  consent  of  the  other,  be  examined  in  any 
case,  civil  or  criminal,  as  to  any  communication  privately 
made  by  one  to  the  other  while  married,  nor  shall  either  be 
permitted,  without  such  consent  to  reveal  in  testimony  after 
the  marriage  relation  ceases  any  such  communication  made 

during  marriage.     (Code,  §§  6210-12.) 

§  ?•  Hiuband  not  retponsibla  tcv  wif e^s  ooafaracts,  debti, 
or  MfTongs;  her  supports — On  the  other  hand,  the  husband  is 
not  responsible  for  any  contract,  liability,  or  tort  (slanders, 
assaults,  frauds,  and  other  injuries)  of  his  wife,  whether 
incurred  or  committed  before  or  after  marriage  (Code,  §  5134). 

But  the  husband  is  still  bound  by  his  common  law  duty 
to  supply  hi^  wife  with  the  necessaries  suited  to  her  station 
and  his  ability,  or  that  station  he  knowingly  allows  her  to 
assume;  and  if  he  fails,  he  is  proceeded  against  therefor — 
see  Desertion  and  Non-Support. 

This  duty  of  support  is  not  terminated  by  the  parties 
living  separately,  nor  even  by  a  divorce  from  bed  and  board, 
nor  by  a  public  or  general  notice  not  to  trust,  however  it  may 
be  as  to  notice  to  particular  persons;  and  it  makes  no  differ- 
ence that  the  wife  owns  abundant  property,  even  though 
she  be  rich  and  he  poor.    But  he  is  relieved  from  this  obli- 
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gation,  (1)  where  the  wife  refuses  without  sufficient  reason 
(e.  g.,  cruelty,  etc.,)  to  live  with  him,  and  abandons  his  house 
and  society;  (2)  where  she  is  guilty  of  adultery;  (3)  where 
she  is  supplied  by  him,  or  indeed  from  any  source,  with  nec- 
essaries, or  the  means  of  procuring  them,  whether  the  exis- 
tence of  such  supply  be  or  be  not  kno¥m  to  the  i)erson  who 
furnishes  her  the  articles  of  support  he  is  claiming  pay  for. 
(1  Minor,  373-5.) 

If  the  wife,  by  her  husband's  cruelty  or  misconduct,  is 
obliged  to  leave  his  house,  she  may  compel  him  to  allow  h^ 
alimony,  which,  however,  is  not  to  relieve  the  husband  from 
paying  a  person  for  necessaries  furnished  her  meanwhile, 
before  she  obtains  alimony.    See  AHmwfMf. 

§  8.  How  hsr  estate  passes  at  deatlLr— If  she  dies  with- 
out a  will,  her  estate  passes  according  to  the  general  law  as 
to  ^'descents  and  distributions",  subject  to  her  debts  and  the 
curtesy  of  her  husband  (Code,  §§  5138,  6264,  etc.).  See  De- 
scents  and  Distributions. 

§  9.  Equitable  separate  estates  not  aflFected^ — The  "mar- 
ried women's  law"  does  not  prevent  the  creation  of  equitable 
separate  estates,  which  may  be  created  as  heretofore,  and  are 
to  be  held  in  all  respects  according  to  the  provisions  of  the 
instrument  creating  them  and  with  all  the  powers  thereby 
conferred  (C!ode,  §  5139).  An  estate  made  hers  by  statute  is 
her  statutory  separate  estate;  those  made  hers  by  the  instru- 
ment alone,  are  her  equitable  separate  estate. 

An  equitable  separate  estate  is  a  right  or  interest  in  land 
or  personality,  or  both,  usually  held  in  trust,  which,  unlike 
legal  estates,  courts  of  equity  alone  will  recognize  and  enforce. 
They  are  further  distinguished  from  her  statutory  estate  by 
the  terms  of  the  instrument  creating  them. 

By  such  a  settlement  on  the  wife  all  rights  of  the  hus- 
band (as,  curtesy  and  all  marital  rights)  may  be  excluded. 
(Bevisors'  Note  to  Code,  §  5139;  see  section  3,  above;  Code, 
§  5158;  and  83  Va.  392.) 

The  marital  rights  (i.  e.,  rights  by  marriage,  of  the 
husband  as  to  real  estate,  which  may  be  excluded,  are,  be- 
sides curtesy,  the  husband's  common  law  right  to  the  posses- 
sion and  use  of  the  estate  and  to  the  rents,  issues  and  profits; 
and  as  to  personal  property  (and  even  an  estate  for  years  in 
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realty),  the  husband's  absolute  right,  for  the  most  part,  at 
common  law,  to  all  the  wife's  personal  property  in  possession 
in  her  own  right  (not  her  equitable  estate)  or  tangible  prop- 
erty to  which  she  has  title,  though  not  in  possession,  and 
all  choses  in  action  (bonds,  notes,  or  other  right  of  action  for 
debt  or  damages  in  connection  with  a  contract,  or  for  an  injury 
to  the  wife's  person  or  property),  which  he  reduces  to  pos- 
session during  the  marriage.     (1  Minor,  325-36.) 

The  equitable  separate  estate  may  arise  out  of  a  deed 
before  marriage  by  the  wife  herself,  or  by  the  husband  or 
some  one  else,  either  before  or  after  marriage. 

No  particular  phraseology  is  necessary  to  create  such 
an  estate — only  such  language  as,  in  connection  with  the 
surrounding  circumstances,  show  an  intent  to  exclude  the 
power  and  marital  rights  of  the  husband.  The  following, 
however,  has  been  held  not  sufficient:  A  legacy  to  her  ^own 
use  and  benefit";  'to  be  under  her  sole  control";  'to  be  paid 
into  her  own  proper  hands,  to  and  for  her  own  use  and  benefit", 
to  a  woman  and  her  assigns,  ''for  her  and  their  absolute  use 
and  benefit."  On  the  other  hand  the  following  has  been 
held  sufficient ;  where  the  gift  is  "to  her  sole  and  separate  use" ; 
"to  her  sole  use,  benefit,  and  disposition";  "for  her  own  use 
and  at  her  own  disposal";  "for  her  own  sole  use";  "for  her 
sole  use  and  benefit";  "free  from  the  power  of  her  hus- 
band"; "for  her  own  use  and  benefit  independent  of  any 
other  person";  "to  enjoy  and  receive  the  issues  and  profits"; 
"for  her  support  and  maintenance";  "the  profits  to  be  paid  to 
her  separate  use";  "to  be  used  by  the  trustee  for  her",  etc. 
Where,  however,  the  conveyance  is  by  the  husband,  it  is 
construed  to  give  a  separate  estate  without  such  technical 
words.  And  where  the  conveyance  is  to  an  unmarried 
woman,  not  in  contemplation  of  marriage,  nor  as  a  provision 
for  that  event,  the  language  should  be  clearer  and  stronger, 
to  create  a  separate  estate  in  her,  as  against  any  possible 
future  husband.     (1  Minor,  345-8.) 

§  10*    Form  of  deed  for  an  ''eciaitable  Bepmmte  estate.^— 

No.   1.      MaBBIAQB  SETTLEMEirT  OF  A  WUV'S   FOBTURB  TO  HEB  US^  A8  A 

Separate  aitd  Distinct  Estate 
(Matthews'  Forms,  p.  187;  Tate's  Forms,  p.  308.) 
An  indenture,  tripartite,  made  and  entered  into  this day  of 
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,  in  the  year  192—,  between  A.  B^  of ,  ot  the  first  part, 

C.  D.,  of 1  of  the  second  part,  and  H.  K.  of ,  of  the  third 

part.    Whereas^  the  said  C.  D.  is  seized  and  possessed  of  certain  lands, 

tenements  and  hereditaments,  situate,   lying  and  being  in  ; 

and  whereas,  a  marriage  is  agreed  upon,  and  intended  to  be  shortly 
had  and  solemnized  by  and  between  the  said  A.  B.  and  C.  D.;  and 
whereas  it  was  agreed  upon,  by  and  between  the  said  A.  B.  and  C.  D., 
that  the  said.  C.  D.  should,  notwithstanding  her  intended  marriage, 
have,  hold,  enjoy  and  possess  all  her  said  property  above  described, 
with  all  and  every  the  rights,  titles,  interests  and  profits  of,  to,  in  and 
out  of  the  same;  free  and  separate  from  all  the  claims  or  demands  of 
the  said  A.  B.,  arising  from  the  consummation  of  the  above  marriage. 
And  whereas,  the  said  C.  D.  hath  relinquished,  discharged  and  torev3r 
quit-claim  to  all  and  every  part  of  the  property,  real  and  personal, 
of  him,  the  said  A.  B.,  to  which  she,  the  said  C.  D.,  might,  on  the  per- 
fecting of  the  above  marriage,  be  entitled  to,  by  virtue  of  dower,  or 
in  any  other  way  however.  Now  this  indentube  witnebseth,  that 
in  consideration  of  the  said  intended  marriage,  and  in  pursuance  and 
perfecting  of  the  said  hereinbefore  mentioned  agreements,  and  in  con- 
sideration of  the  sum  of dollars,  good  and  lawful  money  of  the 

United  States,  to  the  said  C.  D.  in  hand  paid  by  the  said  H.  K.,  at  or 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof 
iff  hereby  acknowledged,  she,  the  said  C.  D.,  with  the  consent  and  ap- 
probation of  the  said  A.  B.,  testified  by  his  being  a  party  to.  and 
sealing  and  delivering  these  presents,  hath  bargained,  sold,  assigned, 
transferred  and  set  over,  and  by  these  presents  doth  bargain,  sell,  as- 
sign, transfer  and  set  over  unto^  the  said  H.  K.,  his  executors,  adminis- 
trators and  assigns,  all  (here  describe  the  property),  to  have  and  to 
hold  the  said  property  hereby  covered  unto  the  said  H.  K.,  his  execu- 
tors, administrators  and  assigns.  But  nevertheless,  upon  on  the  trust, 
and  for  the  intent  and  purpose  hereinafter  expressed  and  declared 
of  and  concerning  the  same.  That  he,  the  said  H.  K.,  his  executors, 
administrators  or  assigns,  shall  hold  and  manage  the  said  property, 
and  all  and  every  part  and  parcel  thereof,  to  and  for  the  sole  and 
separate  use,  benefit  and  disposal  of  the  said  G.  D.,  her  said  marriage 
notwithstanding.  And  that  the  same,  in  no  manner  whatsoever,  shall 
be  subject ,  to  the  direction,  control  or  disposition  of  him,  the  said 
A.  B.,  her  intended  husband,  or  be  liable  for  his  debts.  And  upon  this 
further  trust,  that  he,  the  said  H.  K.,  his  executors  or  administrators, 
shall  and  will  pay,  transfer  or  deliver  unto  the  said  C.  D..  or  unto  puch 
person  or  persons,  and  at  such  time  and  times,  and  in  sudi  proportions, 
manner  and  form,  as  she,  the  said  C.  D.  may  direct,  by  her  request  or 
order,  made  in  writing,  attested  by  three  or  more  creditable  witnesses, 
all  the  rents,  issues  and  profits  of  the  said  property,  so  conveyed  as 
aforesaid.  And  that  all  the  said  separate  and  distinct  estate,  and  the 
produce  and  increase  thereof,  shall  be  had,  taken,  h?ld  and  enjoyed  by 
such  person  and  persons,  and  for  such  use  and  uses,  as  the  said  C.  D. 
shall  at  any  time  or  times  hereafter,  during  her  life,  limit,  devise, 
order  or  dispose  of  the  same,  or  any  part  thereof,  either  by  her  last  will 
and  testament  in  writing,  or  by  any  other  writing  whatsoever,  signed 
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with  her  hand^  in  the  presence  of  three  or  more  creditable  witnesses. 
And  the  said  A.  B.,  for  himself,  his  heirs,  executors  and  administrators, 
eovenants,  agrees  and  promises,  to  and  with  the  said  H.  K.,  his  execn- 
tors,  administrators  and  assigns,  by  these  presents,  in  manner  follow- 
ing; that  is  to  say,  that  if  th0  intended  marriage  shall  take  effect, 
he,  the  said  A.  B.,  shall  and  will  permit  and  suffer  the  said  C.  D.  to 
give,  grant  and  dispose  of  her  said  separate  eirtate,  as  she  shall  think 
lit,  in  her  lifetime,  and  to  make  such  will  or  other  writings  as  afore- 
said, and  thereby  to  give,  order,  devise,  limit  and'  appoint  her  said 
separate  estate  to  any  person  or  persons,  for  any  use,  intent  or  purpose 
whatsoerer;  and  ithat  he  the  said  A.  R.,  shall  and  will  permit  and 
suffer  such  will,  hereafter  to  be  made  by  the  said  G.  D.,  to  be  duly 
proTen  by  the  executors  in  such  will  named  or  to  be  named  and  pro- 
bate of  such  will  to  be  had  and  taken  as  usual;  and  that  the  person 
or  persons  to  whom  the  said  C.  D.  shall  giye  or  dispose  any  part 
of  her  said  separate  estate,  by  her  will,  or  any  other  writing  that 
shall  be  signed,  sealed  and  executed  by  her  in  the  presence  of  three 
or  more  creditable  witnesses  as  aforesaid,  shall  and  lawfully  may, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the 
same  according  to  the  true  meaning  of  such  gift,  deylse  or  appoint- 
ment, without  any  hindrance  or  interruption  of  or  by  the  said  A.  B., 
his  executors,  administrators  or  assigns,  or  any  of  them;  and  that  he, 
the  said  A.  B.,  shall  and  will,  from  time  to  time,  and  at  all  times 
from  and  after  the  said  intended  marriage  shall  take  effect,  upon 
every  reasonable  request,  and  at  the  proper  costs  and  charges  of  the 
said  H.  K.,  or  his  executors  and  administrators,  make,  do  and  exe- 
cute all  and  every  such  further  act  and  acts,  thing  and  things,  for 
the  better  settling,  recovering  and  receiving  the  moneys,  goods  and 
estate  of  the  said  C.  D.,  allotted  and  declared  for  her  separate  use, 
benefit  and  disposal  as  aforesaid,  as  by  the  said  H.  K.,  or  his  exeeutors 
and  administrators,  or  by  their,  or  any  of  their  learned  counsel  in 
the  law,  shall  be  reasonably  devised,  advised  or  required.  In  witness 
whereof,  the  said  parties  have  hereto  set  theiii  hands,  and  afllxed  their 
seals,  on  the  day  and  year  first  herein  written  as  the  date  hereot 

A«  B.  [L.  &] 

C.  D.  [L.  B.] 

H.  K.  [l.  8.] 
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This  is  a  species  of  subrogation  or  substitution.  Where 
one  party  has  a  lien  upon  or  interest  in,  two  funds,  for  a 
debt,  and  another  party  has  a  lien  upon  or  interest  in,  one 
only  of  the  funds  for  another  debt;  equity  will  compel  the 
former  to  resort  to  the  other  fund  in  the  first  instance  for 
satisfaction,  if  that  course  is  necessary  to  pay  the  claims  of 
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both  parties,  and  will  not  operate  to  his  prejudice;  or  to  the 
prejudice  of  third  parties  as  sureties.  (See  Bouvier's  Law 
Dictionary.) 


MILITIA  AND  MILITARY  FUND 

The  statutes  concerning  are  continued  in  force  (Code, 
5  2673).  For  an  act  as  to  the  Virginia  Council  of  Defense, 
etc.,  see  Acts  1918,  p.  434;  as  to  staff  officers  in  the  National 
Guard,  Acts  1918,  p.  460;  as  to  organization  of  home  com- 
panies, Acts  1918,  p.  495. 


MILLS 

See  Code,  §§  3582-95,  and  Acts  1920,  p.  574,  amending 
§  3594. 


MINORS,  INFANTS,  OR  CHILDREN 

See  Abduction;  Apprenticeship;  Desertion  and  Non-Sup- 
port; Chiardian  and  Ward;  Juvenile  and  Domestic  Re- 
lotions  Court;  Parent  and  Ohild. 

1.  Scope  of  subject 

2.  Who  Is  a  minor  or  an  intent 
8.  Things  he  may  do  at  different  ages 
4.  Suits  by  a  minor 
6.  Suits  against  a  minor 

6.  Minor's  responsibility  for  crime 

7.  Minor's  power  to  dispose  of  his  prc^erty 

8.  Minor's  power  to  make  contracts 

9.  Minor's  liability  for  wrongs 

10.  Recognizance  for  a  minor 

11.  Deposits  in  bank  by  minor 

12.  Minor  may  have  name  idianged 
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13.  Corporal  pttnlahment  of  minor,  when 

14.  To  whom  a  minor's  property  is  taxed* 
16.    When  a  minor  may  be  a  notary 

16.  Certain  offenBOs  as  to  minors 

17.  Damages  in  case  of  death  of  parent  by  wrongful  act 

18.  When  money  paid  to  minor  without  a  guardian 

19.  When  children  not  to  be  employed  under  certain  ages 

20.  Children  left  out  of  a  will--see  Will 

21.  Homestead   exemption   for   children — see  Homestead  and 
other  ExemptionM 

22.  Rights  of  children  in  "poor  law  exemption,"  upon  death  of 
father 

23.  How  infant  of  eonylct  mother  disposed  of 

24.  Who  are  legitimate  children 
26.    Child  unborn  may  inherit  like  others 

26.  How  property  descends  from  minor 

27.  £3frect  of  indorsement  or  assignment  of  negotiable  instni- 
ment  by  minor 

28.  Liability  of  minor  doing  business  as  a  trader 

29.  Leasing  or  selling  a  minor's  land 
80.    Delinquent,     dependent,     or     destitute     or     feeble-minded 

children 

31.  Insane,  epileptic,  feeble-minded,  or  In^rlate  children 

32.  Maternity  or  lying-in  hospitals 

33.  Children  placed  in  family  homes 

34.  Misdemeanor  to  sell,  injure,  overwork,  beat,  etc. 
36.    County  or  city  may  help  poor  children  at  home 

36.  Adoption  of  minors — see  Adoption 

37.  Other  child-welfare  laws 

(1)  Protecting  Institutions 

(2)  Licensing,    regulation,   and    inspection   of   children's 
boarding  houses  and  nurseries 

(8)    ProTlding  "Occupational  Therapy"  (or  remedies)  for 

children  in  certain  institutions 
(4)     Desertion  and  non-support — see  Desertion  and  Non- 

Support 
(6)    Jurenal  and  domestic  relations  courts — see  JuvenOe 

Domestic  Relations  Courts 
(6)     State  and  other  boards  oi  public  welfiLre 
S  88.    Forms  under  "Minors,  Infants,  or  Children' 


.»» 


§  1.  Scope  of  Mibjectw — Here  we  treat  of  the  capacities 
and  disabilities  of  minors,  and  the  various  child- welfare  lawa 
For  support,  custody,  correction,  wages,  services,  and  consent 
to  marriage,  see  Parent  and  Child.  For  his  guardianship, 
custody,  maintenance,  management  of  his  estate  and  the  care 
of  his  education,  see.  Guardian  and  Ward.  For  the  various 
statutes  for  the  protection  of  minor  employees,  see  Employer 
and  Employee^  section  7. 
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§  2.  Who  is  a  miiuMr  or  an  inftmtd — In  law  a  minor  or 
an  infant  (they  mean  the  same)  is  one  under  21  years  of 
age.  He  attains  his  majority  on  the  first  moment  of  his 
twenty-first  anniversary.     (1  Minor,  602.) 

§  3.  Tilings  ke  may  do  at  difforent  agesw— 'He  may  be 
capable  of  crime  at  7;  presumed  capable  at  14;  make  oath 
of  allegiance  at  12;  assent  to  marriage,  male  14,  female  12 
(Code,  §  5090) ;  consent  to  sexual  intercourse,  15  (Code,  § 
4414,  as  amended  by  Acts  1918,  p.  139)  ;  make  will  of  chattels, 
18  (Code,  §  6228) ;  choose  a  guardian,  14  (Code,  §  5317) ;  be 
a  notary  public  at  18  and  sue  for  his  fees  (Code,  §§  2601-2) ; 
take  the  bar  examination,  but  not  to  practice  law,  at  19  (Code, 
§  3419). 

§  A,  Suits  by  a  minora— He  sues  in  his  own  name  by 
his  next  friend  or  prochien  ami^  as  he  is  called  (Code,  §  5331). 
The  next  friend  is  answerable  for  the  cost,  in  the  first  place, 
but  he  may  reimburse  himself  out  of  the  minor's  estate;  if  a 
recovery  is  had,  the  amount  is  turned  over  to  his  guardian. 
He  has  the  same  right  as  an  adult  to  sue  for  any  injury  to 
person  or  property;  besides,  a  minor  cannot  be  held  respon- 
sible for  contributory  negligence,  nor  is  the  negligence  of 
his  parent  or  guardian  imputable  to  him;  and  he  is  held  only 
to  such  capacity  and  discretion  to  observe  and  avoid  dangers 
as  he  actually  has.  If,  however,  he  is  a  trespasser,  and  is 
injured  in  consequence  thereof,  he  cannot  recover,  unless  the 
•injury  was  partly  the  fault  of  the  defendant,  or  the  thing 
causing  the  injury  is  such  as  naturally  to  attract  children,  as, 
in  the  case  of  railroad  turn-tables,  left  unfastened  and  open 
to  public  access.     (1  Minor,  503-5.) 

He  may  sue  for  an  injury  to  his  person  or  property 
caused  by  another's  intoxication  (Code,  §§  4675-6). 

A  minor  may  file  a  bill  of  review  within  one  year  after 
his  majority  (Code,  §  6316). 

For  what  further  time  is  aUowed  a  minor  to  bring  suits 
generally,  see  Limdtations  to  Remedies. 

§  5.  Suits  against  a  minora— He  is  sued  in  his  own 
name  like  an  adult,  but  can  defend  only  by  guardian  cui 
litem — ^a  guardian  for  the  litigation — appointed  by  the  court 
or  judge  in  vacation,  or  the  clerk,  whether  the  minor  has  been 
served  with  process  or  not.    Such  guardian  must  be  ^^a  discreet 
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and  competent  attorney  at  law,"  or  if  he  will  not  serve,  ^some 
other  discreet  and  proper  person"  (Code,  §  6098).  No  proceed- 
ings can  legally  be  had  against  a  minor  until  the  guardian  ad 
litem  is  appointed  (1  Minor,  460-1) ;  and  where  there  is  no 
such  guardian,  any  judgment  or  decree  against  him  may  be  re- 
versed and  amended  by  the  same  court  which  pronounced  it. — 
at  common  law  upon  a  writ  of  error  coram  nobis,  and  by 
statute  on  motion  simply,  after  reasonable  notice  (Code,  § 
6329) ;  and  it  is  provided  that  no  judgment  or  decree,  if  not 
to  his  prejudice,  shall  be  arrested  or  reversed  for  the  minor's 
appearance  by  attorney  (§  6331). 

Where  the  guardian  ad  litem  has  rendered  substantial 
service,  the  court  may  allow  him  a  reasonable  compensation 
and  actual  expenses,  to  be  paid  out  of  the  defendant's  estate; 
but  the  guardian  is  never  liable  to  costs  (Code,  §  6098). 

lA  guardian  ad  litem  may  also  be  appointed  for  purpose 
of  serving  notice,  in  a  proceeding  for  the  appointment  of  a 
substitute  trustee  (Code,  §  6299). 

No  deposition  must  be  taken  in  the  presence  of  the  guar- 
dian ad  litem  or  upon  interrogatories  agreed  on  by  him 
(Code,  §  6339). 

Courts  of  chancery  are  ever  alert  for  the  protection  of 
minors;  and  he  is  given  by  statute  six  months  after  attaining 
his  majority  to  show  cause  against  a  decree  or  order  (§  6305), 
which  the  chancery  practice  requires  to  be  inserted  in  such 
decree  or  order.  The  only  exception  is  where  lands  are  sold 
for  partition  of  the  proceeds  (§  5282),  where  the  minor  is 
allowed  no  day  to  show  cause  (10  Orat.  594).  The  cause 
to  be  shown  must,  of  course,  be  such  as  exists  at  the  time  of 
the  decree  (21  Grat.  636).  Six  months  is  also  allowed  a 
minor  to  show  cause  against  a  judgment  in  an  ejectment 
case  (Code,  §  5487). 

For  further  time  allowed  to  bring  suits  against  one  be- 
cause of  being  under  age,  see  Limitation  to  Remedies, 

§  <L  Minor's  reaponsibillty  for  crimen — ^Under  7,  he  is 
wholly  incapable  of  crime;  between  7  and  14,  he  may  be 
proven  capable;  over  14,  he  is  presumed  capable  as  an  adult. 
(1  Minor,  508). 

§  7.  Minor's  ponvcr  to  dB^oM  of  his  propetly^— In  gen- 
general,  he  cannot  convey  or  contract  to  convey,  or  do  any 
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other  act  which  is  binding,  relative  to  his  property,  all  such 
transactions  being  voidable  by  him  on  coming  of  age;  but 
subject  to  the  following,  exceptions:  He  may  make  a  valid 
will  of  personal  estate  at  18  or  over  (§  5228)  ;  may  at  any  age 
assign  dower  to  his  ancestor's  widow,  or  make  partition 
with  some  other  joint  owner,  or  may  agree  to  do  it,  because 
he  is  compellable  by  suit  to  do  both;  may,  under  the  direc- 
tion of  the  court  of  chancery,  execute  trusts,  or  rather  may  have 
them  executed  (see  §§  5334,  6296,  as  amended  by  Acts  1918, 
p.  444) ;  may  execute  a  power  of  appointment  simply  collat- 
eral,— i.  e.,  where  he  himself  has  no  interest;  and  may  act 
as  an  agent  or  attorney  in  fact  for  another  person.  (1  Minor, 
508-9.) 

By  Acts  1922,  p.  —  :  "The  disability  of  infancy  shall  be, 
and  the  same  is  hereby  declared  to  be  removed  by  marriage 
for  the  purpose  of,  and  to  the  extent,  only,  that  hereafter  an 
infant  wife,  whether  married  before  or  after  this  act  takes 
effect,  may,  in  the  manner  prescribed  by  section  5135,  pass  her 
contingent  right  of  dower  in  her  husband's  real  estate  as 
effectually  as  if  she  were  an  adult;  and  an  infant  husband, 
whether  married  before  or  after  this  act  takes  effect,  may  in 
like  manner,  pass  his  contingent  right  of  curtesy  in  his  wife's 
real  estate,  as  effectually  as  if  he  were  an  adult." 

§  8.  Minor's  power  to  make  contracts^ — Such  contracts 
are  valid  as  are  in  general  beneficial  for  him  to  be  bound 
thereby,  viz:  (1)  Contracts  for  necessaries — see  Parent  xjffnd 
ChUd^  section  2;  (2)  contracts  for  marriage  settlement;  (3) 
contracts  of  apprenticeship — see  Apprenticeship/  (4)  con- 
tracts to  do  what  the  law  would  oblige  him  to  do  at  all 
events,  as,  assignment  of  dower  by  infant  heirs,  and  par- 
titions between  co-partners  or  other  co-tenants  who  are  com- 
pellable to  make  partition — all  which  are  binding  upon  minors, 
if  fair  and  reasonable — and  contracts  to  perform  military  ser- 
vice.    (1  Minor,  510-16.) 

Such  contracts  are  absolutely  void  as  are  in  general 
prejudicial  for  him  to  be  bound  thereby,  which  is  determined 
by  the  nature  of  the  contract  in  general,  and  not  by  the  par- 
ticular contract  as  whether  beneficial  or  not;  but  the  courts 
have  shown  a  tendency  to  hold  contracts  voidable  as  being 
more  to  the  minor's  interest,  rather  than  void,  and  so  now 
none  are  absolutely  void  except  powers  of  attorney  and 
agencies  of  all  sorts.     (1  Minor,  616-18.) 
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Where  nothing  can  with  certainty  be  said  of  a  class  of 
contracts  whether  it  would  be  advantageous  or  hurtful  to 
him  to  be  bound  thereby,  they  are  voidable  at  his  election,  as, 
a  personal  privilege.  This  class  embraces  the  great  bulk  of 
transactions  in  which  any  one  can  engage, — ^in  fact  all  con- 
tracts which  are  not  valid,  nor  void,  as  above  enumerated. 
(1  Minor,  618-20.) 

As  to  confirmation  of  contracts,  a  void  contract  cannot 
be  confirmed,  but  only  voidable  contracts,  as  to  which  the 
minor,  either  during  Us  minority  or  withk!  a  reasonable  time 
after  he  becomes  of  age,  may  avoid  the  contract  if  he  will; 
or  when  he  reaches  his  majority,  if  he  so  elects,  he  may  con- 
firm it.  This  right  of  confirmation  or  avoidance  prevails  also 
against  any  one  claiming  under  the  party,  although  it  be  as 
an  innocent  purchaser  for  value.  Nor  is  the  right  to  avoid 
the  contract  affected  by  the  fact  that  the  minor  is  engaged 
in  business  or  is  accustomed  to  make  contracts;  nor  even  that 
he  fraudulently  represented  himself  to  be  of  age,  but  in  this 
case,  while  the  defrauded  person  cannot  recover  on  the  con- 
tract, he  may  maintain  an  action  for  the  fraud,  to  which  in- 
fancy is  no  defense.  His  voidable  contracts  are,  however,  valid 
and  binding  until  he  repudiates  it.     (1  Minor,  620.) 

Though  at  common  law  a  contract  might  be  confirmed 
by  parol  (or  orally),  now  by  section  6661  of  the  Code  it  is 
provided  that  no  action  shall  be  brought  Ho  charge  any  per- 
son upon  a  promise  made,  after  full  age,  to  pay  a  debt  con- 
tracted during  infancy,  or  upon  a  ratification  after  full  age, 
of  a  promise  or  simple  contract  made  during  infancy,"  unless 
the  same,  or  some  memorandum  or  note  thereof  be  in  writing 
and  signed  by  him,  or  his  agent,  and  the  consideration  need  not 
be  stated,  but  may  be  proved  by  other  evidence. 

No  particular  form  of  words  are  necessary  for  confirma- 
tion; it  is  enough  if  they  show  a  clear  recognition  and  con- 
firmation of  the  previous  contract,  and  they  need  not  amount 
to  a  direct  promise  to  pay.  These  have  been  held  sufficient: 
"I  have  not  the  money  now,  but  when  I  return  I  will  settle 
with  you;"  ^^I  will  pay  it  (the  note)  as  soon  as  I  can  make 
it,  but  not  this  year ;"  "I  will  endeavor  to  procure  the  money, 
and  send  it  to  you;"  "I  am  sorry  to  give  you  so  much  trou- 
ble in  balling,  but  I  am  not  prepared  for  you,  but  will  with- 
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out  neglect  remit  you  in  a  short  time.'^  These  have  been 
held  not  sufficient:  ^*I  owe  the  debt,  and  you  will  get  your 
pay,  but  I  willnot  give  a  note;"  ^'I  owe  you,  but  I  am  un- 
able to  pay,  but  will  endeavor  to  get  my  brother  bound  with 
me;"  "I  consider  your  claim  worthy  of  my  attention,  but  not 
of  my  first  attention,  but  I  will  soon  give  it  the  attention  due 
it." 

Contracts  of  a  personal  kind,  or  relating  to  personal 
property,  may  be  immediately  avoided  without  waiting  for 
the  minor  to  attain  his  age  and  that  finally  and  conclusively; 
because  otherwise  irreparable  injury  might  ensue.  And  the 
avoidance  may  be  by  an  act  clearly  demonstrating  a  renun- 
ciation of  the  contract,  as,  in  case  of  a  contract  to  serve, 
leaving  the  service  and  going  elsewhere,  or  pleading  in- 
fancy to  a  contract. 

In  case  of  executory  contracts  (contracts  not  yet  per- 
formed), upon  avoidance  the  minor  must  return  any  con- 
sideration still  in  his  possession  or  control.  Where  the  con- 
tract is  executed  in  whole  or  in  part,  on  the  part  of  the  mi- 
nor, he  may  rescind  the  agreement  and  recover  the  money  or 
.  property  advanced,  or  a  proper  compensation  for  the  work 
done  by  way  of  consideration,  but  in  general  not  without  re- 
storing to  the  other  party  the  equivalent  received ;  but  where 
the  property  has  been  lost,  sold,  or  destroyed,  during  the 
minor's  minority,  there  is  no  obligation  to  return.  Mr.  Minor 
says  as  to  section  5561  of  the  Code,  above,  that  it  does  not  apply 
to  a  contract  not  under  seal  to  do  a  collateral  thing,  or  to  exe- 
cuted contracts,  and  that  these  may  be  ratified  as  at  common 
law.     (1  Minor,  524-6.) 

Minors  not  under  14  may  make  insurance  contracts  upon 
his  life — ^see  Acts  1922,  p.  — . 

§  9.  Minorca  liability  for  wrongs^— Minors  are  liable 
for  torts,  or  civil  wrongs,  that  is,  injuries  not  arising  out  of  a 
breach  of  contract,  as,  trespass,  assault,  slander,  fraud,  or 
wrongful  conversion  or  embezzlement;  and  he  is  liable  though 
he  acted  by  the  command  of  another  or  through  an  agent.  As 
to  whether  the  act  is  a  tort  or  arises  out  of  a  contract,  depends 
upon  the  prevailing  or  dominant  character  of  the  injury, 
or,  in  other  words,  whether  the  liability  can  be  made  out  with- 
out taking  any  notice  of  the  contract ;  if  the  prevailing  charac- 
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ter  be  contract  the  minor  may  plead  infancy,  regardless  of  the 
form  of  the  action;  otherwise,  he  cannot.    (1  Minor,  527-8.) 

§  lOl  Recognisanoa  for  a  minora— It  is  taken  of  another 
person,  without  further  surety,  if  he  be  deemed  sufficient. 
(Code,  §  4975.) 

§  11.  Deposits  in  banic  by  iniiior.^ — ^A  deposit  in  bank 
by  or  in  the  name  of  a  minor  is  held  for  his  exclusive  right  and 
benefit  free  from  the  control  of  any  one  else,  except  credit- 
ors, and  is  to  be  paid  to  him;  and  his  check,  order,  or  receipt 
is  a  sufficient  release  and  discharge  for  the  bank.  (Code,  § 
412.) 

Where  the  money  is  in  bank  in  a  deceased  person's  name 
but  belonging  to  a  minor,  or  in  the  name  of  a  minor,  it  may 
(in  the  first  case  after  two  weeks  from  the  party's  death) ,  be 
paid  to  his  guardian,  upon  presentation  to  the  bank  of  a 
proper  letter  or  certificate  of  his  qualification.  (Code,  § 
4125,  as  amended  by  Acts  1920,  p.  21.)  The  bank  may  pay 
a  deceased's  check  within  two  weeks  after  his  death  (§ 
5748) ;  so  it  cannot  pay  a  guardian  until  after  that  time. 

§  12.  Minor  may  1mm«  nmam  rlMingf^,F— By  proper  pro- 
ceedings in  court — see  Code,  §  5983,  and  note  thereto. 

§  13.  Cmpond  panbhrnent  of  minor;  when^ — ^A  minor 
under  16,  convicted  of  a  misdemeanor,  may  be  permitted  by  the 
justice  or  judge,  (in  lieu  of  the  punishment),  to  be  whipped  by 
his  parent  or  guardian  or  some  one  selected  by  the  justice  or 
judge.  (Code,  §  1924).  For  correction  of  minor  by  parent, 
see  Parent  and  CkUdj  section  4. 

§  14  To  whcwa  a  minor'a  properly  is  taxoiL — ^A  minor's 
property  is  listed  by  and  taxed  to  his  guardian  or  trustee; 
if  none,  to  his  father;  if  none,  to  his  mother;  if  none,  to  the 
person  in  possession  (Code,  §  2307,  as  amended  by  Acts 
1920,  p.  568). 

§  IS.  Wlien  a  minor  may  bo  a  notary^— He  may  when 
18  years  or  more;  and  he  may  sue  for  fees  (Code,  §§  2851-2). 

§  1<L  Certain  offonaoa  as  to  minoi%d— It  is  unlawful  for 
any  one,  except  a  parent  or  guardian,  to  give  any  ardent  spirits 
to  a  minor,  except  on  the  prescription  of  a  physician,  or  to 
send  a  minor  to  obtain  the  same  (Code,  §  4639),  and  it  is 
unlawful  for  him  to  have  it  in  possession,  whether  his  or 
another's  (§  4641).    It  is  also  unlawful  to  sell,  barter,  give, 
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or  furnish  a  minor  under  18,  a  pistol,  dirk,  or  bowie  knife, 
having  good  cause  to  believe  him  or  her  to  be  such  minor,  or 
to  sell,  barter,  give,  or  furnish  or  cause  the  same  to  be  done,  to 
a  minor  under  16,  cigarettes  or  tobacco  in  any  form,  having 
good  cause  to  believe  him  or  her  to  such  ttiinor,  fineable 
$2.50  to  $100  (Code,  §  4695,  as  amended  by  Acts  1922) ;  or 
to  sell  or  furnish  to  a  minor  under  twelve,  any  toy  gun, 
pistol,  rifle,  or  other  toy  firearm,  which  by  means  of  pow- 
der or  other  explosive  discharge  blank  or  ball  charges,  fine- 
able  $60  to  $100,  or  jail  30  to  90  days,  or  both  (Code,  §  4697)  ; 
or  to  give  credit  to  any  minor  student  of  any  college  or  uni- 
versity, without  the  written  consent  of  his  parent  or  guar- 
dian, or  of  an  authorized  officer  of  the  school,  fineable  not 
under  $50  (Code,  §  4707) ;  or  to  permit  a  minor  (or  for  him 
to  do  so)  to  play  or  loiter  in  a  pool-room  or  billiard-room, 
outside  a  city  or  town,  fineable  not  under  $5  and  not  over  6 
months  or  both  (Acts  1918,  p.  536).  It  is  death  or  peni- 
tentiary 5  to  20  years  to  have  carnal  knowledge  (i.  e.,  sex- 
ual intercourse)  of  a  female  of  15  years  or  more,  against  her 
wiU,  by  force,  or  of  a  female  under  that  age;  but  if  the 
child  be  over  14  and  consents,  the  punishment  is  only  peni- 
itentiary  from  5  to  20  years;  and  if  she  be  between  14  and  15, 
and  consents,  the  subsequent  marriage  of  the  parties  will  bar 
a  prosecution  for  the  offense.  This  does  not  refer  to  luna^ 
tics  in  a  hospital  or  inmates  in  a  deaf,  dumb,  or  blind  insti- 
tution, as  to  whom  the  penalty  is  death  or  penitentiary  5 
to  20  years.    (Code,  §  4414,  as  amended  by  Acts  1918,  p.  139.) 

Illegal  seizure  or  taking  a  child  from  its  lawful  cus- 
todian is  punishable  by  penitentiary  2  to  5  years,  or  jail 
not  over  one  year  and  fine  not  over  $1,000  (Code,  §  4409) ; 
and  taking  a  female  under  16  from  her  lawful  custody,  for 
the  purpose  of  concubinage  (i.  e.,  habitual  and  continued  il- 
legal cohabitation  with  one  person)  or  prostitution  (i.  e., 
such  intercourse  with  many  persons),  is  punishable  by  pen- 
itentiary 3  to  10  years,  and  aiders,  from  2  to  5  years  (Code, 
§  4411). 

Persons  over  18,  causing  or  encouraging  children  under 
18  to  commit  a  misdemeanor,  or  sending  him  to  or  causing 
him  to  enter  a  place  for  an  unlawful  purpose,  or  subjecting 
him  in  any  way  to  vicious  or  immoral  influences,  or  causing 
or  encouraging  his  dependency,  neglect,  or  delinquency,  is  fine- 
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able  not  over  $500,  or  jailed  not  over  one  year,  or  both  (C!ode, 
§  1923,  as  amended  by  Acts,  1920,p.  269) . 

Knowledge  that  he  is  under  18  is  necessary  to  the  of- 
fense (101  S.  E.  (Va.)  872). 

§  17.  Damages  in  case  of  death  of  parent  by  wrongful 
act« — The  jury  decides  in  what  proportion  they  shall  be  dis- 
tributed to  the  surviving  widow  or  husband  and  children 
and  grandchildren  of  the  deceased,  and  the  amounts  are  paid 
accordingly  (Code,  §  5787,  as  amended  by  Acts  1920,  p.  26, 
§  5788).    See  Death  by  Wrongful  Act^  etc. 

§  18.  When  money  paid  to  minor  without  a  guardian.— 
Where  a  court  has  control  of  a  fund  under  $500,  belonging 
to  a  minor,  or  supervision  of  its  administration,  whether  a  suit 
be  pending  therefor  or  not,  it  may,  without  intervention  of  a 
guardian,  if  it  is  made  to  appear  to  the  court  that  he  is  of  suf- 
ficient age  and  discretion  to  use  the  fund  judiciously,  cause  the 
fund  to  be  paid  directly  to  the  minor;  but  if  the  minor  is 
too  young  or  otherwise  incapable  or  incompetent  to  handle 
it,  he  may  order  the  same  to  be  paid  to  one  of  his  parents 
for  the  education,  maintenance  and  support  of  the  minor; 
or  if  there  is  no  living  parent  capable  of  handling  the  fund, 
the  court  may  by  other  means  cause  the  fund  to  be  applied 
to  the  minor's  ^'maintenance  and  support"  (-'education"  is 
omitted).    (Code,  §  5343.) 

And  by  another  act  (Acts  1920,  p.  361),  whenever  there 
is  accruing  to  any  person,  adult,  or  minor,  any  sum  of  money 
from  any  source,  not  over  $300,  it  may  be  paid  into  court, 
and  by  the  court,  by  an  order  entered  of  record,  paid  to  such 
person,  if  considered  competent  to  expend  and  use  the  same, 
without  the  intervention  of  administrator,  guardian,  or  com- 
mittee, the  clerk  taking  a  receipt,  signed  and  acknowledged, 
which  is  entered  of  record  in  the  book  of  fiduciary  accounts. 
(Acts  1920,  p.  361.) 

§  19.  When  children  not  to  be  employed  mkkr  contain 
aget^ — ^Under  14,  not  in  any  gainful  occupation,  other  than  on 
farms  or  in  gardens,  except  as  specified  below. 

Under  16,  (1)  not  more  than  6  days  a  week;  (2)  nor  more 
than  44  hours  a  week;  (3)  nor  more  than  8  hours  a  day;  (4) 
nor  before  7  a.  m.  nor  after  6  p.  m.,  except  on  farms,  in  or- 
chards, or  in  gardens;  and  the  employer  must  keep  posted  in 
the  place  the  maximum  number  of  hours  such  children  are  re- 
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quired  to  work,  the  hours  of  beginning  and  ending  of  each 
work  day,  and  the  hoifrs  when  time  allowed  for  meals  begins 
and  ends,  and  keep  on  file  subject  to  inspection  the  child's  em- 
ployment certificate  and  other  records,  as  required,  the  certifi- 
cate to  be  issued  by  the  chief  school  attendance  officer,  or  if 
none,  by  the  division  superintendent  of  schools,  or  someone 
designated  by  him  (and  he  is  required  to  designate  someone 
where  there  is  no  attendance  officer  in  the  city,  town  or  county), 
and  only  upon  application  of  the  child  in  person,  accompanied 
by  the  parent,  guardian  or  custodian  of  such  child.  The  cer- 
tificate or  permit  is  issued  only  when  he  has  filed  the  statement 
from  the  employer  as  to  employment,  proof  of  age,  and  cer- 
tificate of  physical  fitness. 

Under  16,  not  in  any  mine,  quarry,  tunnel,  excavation 
work,  brick  or  lumber  yard,  nor  operate  or  assist  in  operating 
any  dangerous  machinery;  nor  oil,  assist  in  oiling,  w^  of 
cleaning  any  machinery;  nor  in  any  capacity  in  preparing  any 
composition  in  which  dangerous  or  poisonous  chemicals  are 
used,  or  in  the  manufacturing  of  paints,  colors,  or  white  lead. 
No  boy  under  16,  nor  girl  under  18,  in  any  retail  cigar  or 
tobacco  store,  or  theatre,  concert  hall,  pool  hall,  bowling 
alley,  or  place  of  amusement  or  hotel,  restaurant,  steam  laun- 
dry, or  passenger  or  freight  elevator. 

No  male  under  14  nor  female  under  18,  as  a  messenger 
to  deliver  messages  or  goods. 

No  male  under  18,  nor  girl  under  21,  to  ast  as  such  mes- 
senger before  5  a.  m.  or  after  10  p.  m. 

No  boy  under  14,  nor  girl  under  18,  in  street  or  public 
place  peddling,  boot-blacking,  or  distributing  or  selling,  news- 
papers, magazines,  periodicals,  or  circulars,  or  any  gainful 
occupation  in  a  street  or  public  place,  except  a  boy  between 
12  and  16  may  follow  (not  over  8  hours  a  day)  boot-blacking 
or  distributing  and  selling  newspapers,  etc.,  running  errands 
or  delivering  parcels  between  6  a.  m.  and  7  p.  m.  when 
school  is  not  in  session,  but  he  must  procure  and  carry  on 
his  person  a  badge  (bearing  a  number*  name,  age,  and  ad- 
dress), issued  to  him  as  an  employment  certificate  is  ob- 
tained (see  above),  for  which  he  deposits  50  cents. 

An  employer  or  manager,  or  one  having  control  of  the 
child,  violating  any  of  the  above  provisions  is  guilty  of  a 
misdemeanor,  punishable  by  a  fine  of  $10  to  $25  for  the  first 
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offense;  $25  to  $50  for  the  second;  $50  to  $250  for  any  sub- 
sequent offense,  or  in  addition  jail  30  to  90  days. 

The  Commissioner  of  Labor  must  see  to  the  enforcement 
of  this  act.    (Acts  1922,  p.  — ,  amending  former  Acts.) 

§  20.    ChiUrcQ  left  out  of  a  wilL— See  WiU. 

§  21.  Homestead  eKemptioii  for  childreii^^ee  Home' 
stead  and  other  exemptions. 

§  22.  Rights  of  chiUren  in  ''poor  law  exemp'tiony"  apon 
deadi  of  father* — Where  a  householder  dies  leaving  a  widow, 
minor  children,  or  daughters  who  have  never  married,  the 
"poor  debtor's"  property  of  section  6652  of  the  Code  vests  in 
such  of  them  as  are  then  members  of  the  household,  absolutely, 
free  from  funeral  expenses,  debts  of  father,  or  charges  of  ad- 
ministration (Code,  §  6562). 

§  23.  How  iaJFant  of  conrict  mother  dEsposed  ofw — An 
infant  accompanying  a  convict  mother  to  the  penitentiary  or 
bom  therein,  is  returned,  after  4  years  of  age,  to  the  mother's 
county  or  city,  whose  court  will  direct  its  disposition  (Code,  § 
«)09). 

§  24  Who  are  legitimate  chiUreiu  See  section  1,  under 
Parent  and  Child, 

§  25.  Child  onbom  may  inherit  like  others^^ — Such  a 
child  bom  in  10  months  after  the  death  of  the  father  inherits 
property  like  other  children  (Code,  §  5271). 

§  2(L  How  property  descends  from  minor* — If  a  minor 
die  without  children,  having  real  property  derived  by  gift, 
will  or  descent  (not  by  purchase)  from  one  of  his  or  her  pa- 
rents (not  from  some  one  else),  it  goes  entirely  to  that  parent, 
if  living;  if  not,  then  to  his  or  her  kindred  on  the  side  of  the 
other  parent  (Code,  §  5272).  But  it  should  be  noted  that 
a  minor  18  or  more,  may  by  wUl  dispose  of  his  personal  prop- 
erty (§  5228);  if  he  does  not,  or  if  he  is  under  that  age, 
such  property,  upon  his  death,  is  distributed  as  if  he  were 
an  adult  (Code,  §  5278). 

§  27.  Effect  if  indorsement  or  assisfnment  of  negotiable 
instrument  by  a  minor* — It  passes  the  right  thereto,  but  he 
incurs  no  liability  thereby  (Code,  §  5584). 

§  28.  Liability  of  minor  doing  basiness  as  a  trader.— 
If  a  minor  transacting  business  as  a  merchant  or  other 
^i;rader,''  fails  to  post  conspicuously  by  sign  in  bold  letters 
on  the  place  of  business,  and  also  to  publish  a  two-weeks' 
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notice  in  the  local  newspaper,  if  any,  the  fact  that  he  is  a 
minor,  all  property,  stock,  bonds,  notes,  accounts,  etc.,  ac- 
quired or  used  in  such  business,  is  liable  to  his  creditors  for 
his  debts,  and  no  plea  of  infancy  is  allowed.    (Code,  §  6108.) 

§  29.  Leasing  or  selliiig  a  minor^s  landd — By  ample 
statutory  provisions  in  Virginia,  a  minor,  by  proper  court  pro- 
cedure, at  the  suit  of  his  guardian,  may  seU  or  convey  his  es- 
tate (real  or  personal),  or  lease,  exchange,  or  encumber  his 
real  estate,  where  the  court  thinks  the  sale,  etc.,  is  for  the 
minor's  benefit,  and  that  the  right  of  other  parties  will  not 
be  violated,  the  sale  not  being  prohibited  by  the  will  or 
other  instrument  creating  the  estate.  (Code,  §§  5334-47, 
and  Acts  1922,  amending  §  5335.) 

§  30.    Ddinqiient,  dependent,  or   neflrkcted   childrend — 

(1)  Jurisdiction. — The  juvenile  and  domestic  relations  courts 
(see  Juvenile  cmd  Domestic  Relations  Courts)^  or  where 
none  established,  the  circuit  and  corporation  courts  have  ex- 
clusive original  jurisdiction  of  all  cases  as  to  such  children, 
and  to  declare  such  children  wards  of  the  State,  and  direct 
their  custody,  discipline,  supervision,  care,  protection,  and 
guardianship,  having  regard  to  the  child's  best  interest;  and 
the  court  may  decide  as  between  parents  whether  the  father 
or  mother  shall  have  the  custody,  education,  direction,  and 
control  of  such  child.  The  trials  are  to  be  private  (except- 
ing officers,  attorneys,  witnesses,  the  accused  or  his  rela- 
tives or  guardian  or  custodian),  and  the  records  are  to  be 
withheld  from  indiscriminate  public  inspection.  The  case 
is  not  to  be  regarded  as  a  criminal  case.  (Code,  §  1905,  as 
amended  by  Acts  1922.) 

(2)  Definition  of  ^^delinquerU^'^  ^^ dependent^"*  cmd  ^^neg- 
lected.^^ — ^For  the  purpose  of  this  chapter  the  words  "delin- 
quent child"  shall  include  a  child  under  eighteen  years  of  age 
who: 

Violates  a  law  of  this  State  or  a  city,  town  or  county 
ordinance;  or 

Is  incorrigible;  or 

Is  a  persistent  truant  from  school;  or 

Habitually  associates  with  vagrants,  criminals  or  reputed 
criminals,  or  vicious  or  immoral  persons;  or  is  an  habitual 
loafer  or  vagrant ;  or 
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Uses  habitually  intoxicating  liquor  as  a  beverage,  or  who 
uses  opium,  cocaine,  morphine,  or  other  similar  drug  with- 
out the  direction  of  a  competent  physician;  or 

Frequents  a  disorderly  house,  or  house  of  ill-fame;  or 

Patronizes  a  gambling  house  or  place  where  a  gam- 
bling device  is  operated;  or 

Habitually  and  without  restraint  uses  or  writes,  or  cir- 
culates vile,  obscene,  vulgar,  profane  or  indecent  language,  or 
is  guilty  of  acts  of  moral  perversion. 

The  words  ^'dependent  child"  shall  mean  a  child  under 
eighteen  years  of  age,  who  is  homeless  or  destitute  or  de- 
pendent on  the  public  for  support;  or  whose  parents,  for 
good  cause,  desire  to  be  relieved  of  its  care  and  custody  or 
who  is  without  a  parent  or  guardian  able  to  provide  ad- 
equately for  its  support,  training  and  education  and  is  un- 
able to  maintain  himself  by  lawful  employment,  except  such 
children  as  are  herein  defined  as  "neglected"  or  "delinquent." 

The  words  "neglected  child"  shall  mean  a  child  under 
eighteen  years  of  age: 

Who  is  abandoned  by  both  parents,  or  if  one  parent  is 
dead,  by  the  survivor,  or  by  his  guardian;  or 

Who  has  no  proper  parental  care  or  guardianship;  or 

Who  habitually  begs  or  receives  alms;  or 

Who  is  found  living  in  a  house  of  ill-fame  or  with  vi- 
cious or  disreputable  persons;  or 

Whose  home,  by  reason  of  improvidence,  neglect,  cruelty 
or  depravity  on  the  part  of  its  parent,  guardian  or  other 
person  in  whose  care  it  may  be,  is  an  unfit  place  for  such 
child;  or 

Whose  parents  or  guardian  neglect  or  refuse,  when  able 
to  do  so,  to  provide  medical,  surgical  or  other  remedial  care 
necessary  for  its  health  or  well-being;  or 

Whose  parents  or  guardian  neglect  or  refuse  to  apply  for 
the  admission  of  such  child  to  a  proper  institution  or  hospital 
when  said  child  is  so  defective,  mentally  or  physically,  as  to 
require  such  custodial  care,  or  treatment;  or 

Whose  parents  or  guardian  permit  such  child  under  the 
age  of  16  years  to  engage  in  any  occupation  or  calling  defined 
by  the  Child  Labor  Law  as  dangerous  to  the  life  or  limb  or 
injurious  to  the  health  or  morals  of  such  child. 
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AU  delinquent,  dependent  or  neglected  children,  as  defined 
in  this  chapter,  shall  be  considered,  for  the  purposes  of  this 
chapter,  wards  of  the  State  and  in  need  of  its  care  and  pro- 
tection, and  proceedings  under  this  chapter  shall  be  for  the 
purpose  of  determining  whether  or  not  the  State  should  as- 
sume the  guardianship,  supervision,  custody  or  control  of 
the  child  in  question."  (Code,  1906,  as  amended  by  Acts 
1922.) 

(3)  Style  and  commencement  of  proceedings. — ^"The 
style  or  title  of  the  proceedings  under  the  provisions  of  this 
chapter,  when  against  a  child  shall  be  ^'Commonwealth  of 

Virginia  in  re  ■• "    (inserting 

the  name  of  child).  Any  reputable  person  having  knowledge 
or  information  that  a  child,  who  resides  in  or  who  is  actually 
within  a  city  or  county  of  this  State,  is  within  the  provisions 
of  this  chapter,  or  subject  to  the  jurisdiction  of  a  court  here- 
under, may,  and  any  probation  officer  having  such  knowledge 
or  information,  shall  file  with  said  court  a  verified  petition, 
which  petition  shall  set  forth  the  name,  residence  and  age  of 
the  child,  and  name  and  residence  of  the  parents,  if  known 
to  the  petitioner,  and  the  name  and  residence  of  the  person 
or  persons  having  the  guardianship,  custody,  control  and  su- 
pervision of  such  child,  if  the  same  be  known,  or  can  be  as- 
certained by  petitioner,  or  the  petition  shall  state  that  they 
are  unknown  if  that  be  the  fact.  The  petitioner  shall  state 
the  facts  which  bring  said  child  within  the  provisions  of  this 
chapter,  and  it  shall  be  sufficient  for  that  purpose  to  aver 
that  the  child  mentioned  therein  is  ^'dependent,"  ^'neglected," 
or  '^delinquent,''  as  the  case  may  be,  and  in  need  of  the  care 
and  protection  of  the  State  in  that  (here  stating  concisely 
the  facts  which  bring  said  child  within  said  terms  as  herein 
defined),  and  said  petition  shall  be  sworn  to  by  petitioner; 
but  such  affidavit  may  be  made  upon  the  information  and 
belief  of  affiant."    (Code,  §  1907,  as  amended  by  Acts  1922.) 

(4)  Isatiance  of  svmimone. — ^''Upon  the  filing  of  the  peti- 
tion, the  clerk  or  judge  shall  forthwith,  or  after  causing  an 
investigation  to  be  made  by  a  probation  officer  or  other  per- 
son designated  by  said  court  or  judge,  cause  a  summons  to 
be  issued,  signed  by  the  judge  or  clerk  of  said  court,  and  re- 
quiring the  child  to  appear  before  the  court,  and  requiring 
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the  parents,  guardian,  or  the  person  having  the  custody, 
control  or  supervision  of  the  child,  or  the  person  with  whom 
the  child  may  be  found,  to  appear  with  the  child,  at  such 
time  and  place  as  may  be  stated  in  the  summons,  to  show 
cause  why  the  child  ^ould  not  be  dealt  with  according  to 
the  provisions  of  this  chapter.  If  it  appears  from  the  peti- 
tion that  the  child  has  violated  any  penal  law  of  this  State 
(or  any  ordinance  of  a  city,  town,  or  county)  for  which  it 
might  be  prosecuted,  or  that  the  child  is  in  such  condition 
that  its  welfare  requires  that  its  custody  be  immediately  as- 
sumed, the  judge  or  clerk  may  endorse  upon  the  summons 
a  direction  that  the  officer  serving  the  same  shall  at  once 
take  said  child  into  his  or  her  custody.  When  any  child  is 
taken  into  custody  under  such  summons,  such  child  may,  if 
in  the  judgment  of  the  judge  of  said  court  it  is  not  incon- 
sistent with  his  or  her  welfare,  be  admitted  to  bail,  or  re- 
leased on  his  or  her  own  recognizance,  or  released  into  the 
custody  of  his  or  her  parent,  or  of  a  probation  officer  or  other 
person  designated  by  the  judge  of  said  court.  When  not  so 
released  said  child  shall  be  detained  pending  the  hearing  of 
the  case  and  final  disposition  of  said  child  in  accordance 
with  the  subsequent  provisions  of  this  chapter."  (Code,  § 
1908,  as  amended  by  Acts  1922.) 

(6)  Service  of  summons. — "Service  of  such  summons 
within  said  county  or  city  shall  be  made  by  delivering  to  and 
leaving  with  the  person  summoned  a  true  copy  thereof.  If 
the  child  mentioned  in  the  petition  be  present  in  court,  no 
summons  to  said  child  shall  be  necessary  to  give  the  court 
jurisdiction  of  such  child.  When  the  person  named  in  the 
summons,  other  than  the  child,  is  present  in  court,  or  is  a 
non-resident  of  the  State,  or  cannot  be  found  after  reason* 
ably  diligent  search  or  when  said  child  is  in  court  by  reason 
of  the  violation  of  any  penal  law  of  the  State  or  any  ordi- 
nance of  said  county,  town,  or  city,  service  of  a  summons 
upon  such  other  person  named  in  the  summons  shall  not  be 
necessary  to  give  the  court  jurisdiction;  but  if  such  other 
person  be  not  present  in  court,  and  if  for  any  of  the  reasons 
set  out  above  has  not  been  served  with  a  summons,  the  court 
must  appoint  probation  officer,  or  a  discreet  and  competent 
attorney  at  law  to  act  as  guardian  ad  litem  to  represent  the 
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interest  of  such  child  and  such  guardian  ad  litem  shall  be 
present  at  the  hearing  of  said  case  to  represent  said  child. 
But  in  no  case  shall  the  trial  proceed  until  the  parents  or  pa- 
rent of  such  child,  if  residing  within  the  State,  have  been 
duly  notified  of  the  pendency  of  such  proceedings,  unless  the 
judge  shall  certify  on  his  record  that  diligent  efforts  have 
bee  made  to  locate  and  notify  such  parents,  without  avail. 
In  cases  where  a  summons  is  necessary  it  shall  be  sufficient 
to  confer  jurisdiction  if  service  is  effected  at  any  time  before 
the  time  fixed  in  the  summons  for  the  return  thereof,  but 
the  court  shall  not  proceed  with  the  hearing  earlier  than  the 
third  day  after  the  date  of  service,  if  objection  be  made  by 
the  parties  served,  or  by  a  guardian  ad  litem  appointed  to 
represent  the  interest  of  such  child.  Proof  of  service  may 
be  made  by  the  affidavit  of  the  person  who  delivers  a  copy 
of  said  summons  to  the  person  summoned,  if  the  summons 
be  not  served  by  an  officer,  but  if  served  by  a  State,  county 
or  municipal  officer  his  return  shall  be  sufficient  without  oath. 
The  summons  shaU.  be  considered  a  mandate  of  the  court, 
and  wilful  failure  to  obey  its  requirement  shall  subject  any 
person  guilty  thereof  to  liability  for  punishment  as  for  a 
contempt."     (Code,  §  1909,  as  amended  by  Acts  1922.) 

(5)  Return  of  summ/ms;  trial  of  case;  disposition  of 
ckHd. — ^'^Upon  the  return  of  the  summons,  or  at  the  time  set 
for  the  hearing,  as  hereinafter  provided,  the  court  shall  pro- 
ceed to  hear  and  determine  the  case.  The  judge  of  said 
court,  subject  to  the  rights  of  counsel,  may  conduct  the  ex- 
amination of  witnesses,  and  may  take  testimony  and  inquire 
into  the  habits,  surroundings,  conditions,  tendencies  and  guar- 
dianship of  said  child  so  as  to  enable  the  court  to  determine 
if  such  child  is  delinquent,  dependent  or  neglected,  and  if 
so,  what  order  or  judgment  will  best  conserve  the  welfare 
of  said  child  and  carry  out  the  objects  of  this  chapter.  If 
said  child  is  found  by  the  court  to  be  dependent,  delin- 
quent or  neglected,  the  court  shall  so  adjudicate,  and  there- 
after, unless  said  finding  and  judgment  is  annulled  or  ap- 
pealed as  herein  provided  for,  said  child  shall  during  his 
or  her  minority,  or  so  much  thereof  as  the  court  shall  con- 
sider to  be  for  the  best  interest  of  said  child,  for  the  pur- 
poses of  this  chapter,  be  considered  a  ward  of  the  State  and 
be  subject  to  the  guardianship  of  the  court  as  herein  pro- 
vided for. 


1342  MINORS,  INFANTS,  OB  CHILDREN 

^^After  such  hearing  and  adjudication  the  court  may 
place  the  child  under  the  care  and  control  of  a  probation 
officer,  and  may  allow  such  child  to  remain  in  its  home,  sub- 
ject to  the  visitation  of  a  probation  officer,  to  be  returned  to 
the  court  by  the  parent  or  probation  officer  when  ordered  to 
do  so  by  the  judge  for  further  proceedings  whenever  such 
action  may  appear  to  said  court  or  judge  necessary;  or  the 
court  may  order  the  child  to  be  placed  in  a  suitable  family 
home,  willing  to  receive  it,  subject  to  the  friendly  visitation 
and  supervision  of  a  probation  officer  or  of  an  agent  of  the 
State  Board  of  Public  Welfare,  and  subject  to  the  further 
order  of  the  court;  or  it  may  authorize  the  child  to  be  boarded 
out  in  some  suitable  family  home,  school  or  institution  (ap- 
proved by  the  State  Board  of  Public  Welfare) ;  or  the  court 
may  commit  such  child  to  the  State  Board  of  Public  Wel- 
fare or  to  any  society,  association  or  institution  incorporated 
under  the  laws  of  Virginia  approved  by  said  State  Board  of 
Public  Welfare,  or  the  court  may  make  such  other  order  or 
judgment  as  the  court  may  deem  to  be  for  the  best  interests 
of  the  child  and  for  the  proper  protection  of  the  public  in- 
terests; provided,  that  all  delinquent  children  intended  to 
be  placed  in  a  State  institution  shall  be  committed  to  the 
State  Board  of  Public  Welfare — it  being  the  purpose  of  this 
chapter  to  make  said  board  the  sole  agency  for  the  guar- 
dianship of  delinquent  children  committed  to  the  State.  But 
children  placed  by  said  board  in  a  State  institution  shall 
not  be  removed  therefrom  without  the  consent  and  approval 
of  the  governing  board  of  such  institutions  or  its  superin- 
tendent. All  commitments  under  this  chapter  shall  be  for 
an  indeterminate  period  having  regard  to  the  welfare  of  the 
child  and  the  interests  of  the  parents,  but  no  child  shall  be 
committed  hereunder  shall  be  held  or  detained  after  such 
child  shall  have  attained  the  age  of  21  years;  and  the  said 
State  Board  of  Public  Welfare  and  said  societies,  associa- 
tions or  institutions  may  place  under  contract  children  com- 
mitted under  this  chapter  in  suitable  family  homes,  institu- 
tions or  industrial  schools  for  the  care  of  children  without 
further  process  of  law  for  a  term  of  years  not  exceeding  the 
period  of  minority  of  such  child,  and  whenever  such  a  child 
shall  be  so  placed  by  such  society,  association  or  institution  a 
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report  of  such  action  shall  be  made  to  the  State  Board  of 
Public  Welfare  in  such  form  as  may  be  required  by  it.  Any 
order  made  by  the  court  or  any  commitment  to  any  such 
private  society,  association  or  institution  shall  be  subject  to 
modification  or  revocation  from  time  to  time,  as  the  court 
may  deem  to  be  for  the  welfare  of  such  child;  the  duty  be- 
ing constant  upon  the  court  to  give  all  children  subject  to 
its  jurisdiction  such  oversight  and  control  as  may  conduce  to 
the  welfare  of  the  child  and  the  best  interests  of  the  State. 
In  committing  any  child  to  any  custodial  agency,  or  placing 
it  in  any  guardianship  other  than  that  of  its  natural  guar- 
dian, the  court  shall,  as  far  as  practicable,  select  some  in- 
dividual holding  to  the  same  religious  belief  as  the  parent 
of  such  child;  or  some  institution  or  association  governed 
by  persons  of  the  same  religious  faith  as  that  of  the  parents 
of  the  child,  unless  the  commitment  be  to  a  State  institu- 
tion or  agency. 

^^Unless  the  offense  is  aggravated  or  the  child  is  of  an 
extremely  vicious  or  unruly  disposition,  no  court,  jud^e  or 
justice  shall  sentence  or  commit  a  child  under  the  age  of 
18  years  to  a  jail,  workhouse,  or  police  station,  or  send  such 
a  child  on  to  the  grand  jury,  nor  sentence  such  child  to  the 
penitentiary  or  to  the  State  Convict  Road  Force."  (Code, 
§  1910,  as  amended  by  Acts  1922.) 

For  when  the  commitment  may  be  to  a  county  or  city 
farm,  the  chain  gang,  or,  the  Prison  Association  of  Virginia, 
see  Justice  of  the  Peace^  div.  VI,  section  11 ;  and  Chmn  Gang. 

(6)  Arresting  children;  transfer  of  cases  from  justices 
and  courts  not  having  jurisdiction  of  their  trial, — ^"Nothing 
in  this  chapter  shall  be  construed  as  forbidding  the  arrest, 
of  any  child  as  is  now  or  may  hereafter  be  provided  by  law. 
But  no  warrant  of  arrest  shall  be  issued  for  any  child  under 
12  years  of  age,  except  with  the  written  permission  of  a 
judge  of  a  court  of  record,  or  the  justice  of  the  juvenile  and 
domestic  relations  court,  nor  shall  any  such  child  be  trans- 
ported, conveyed,  or  ridden  in  a  police  patrol  wagon,  or 
other  vehicle  usually  used  for  the  transporation  or  convey- 
ance of  adult  prisoners.  And  no  warrant  of  arrest  shall  be 
issued  for  any  child  between  the  ages  of  12  and  18  years, 
except  when  the  use  of  such  process  is  imperative.    Whenever 
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any  child  under  eighteen  years  of  age,  and  who  otherwise 
comes  under  the  provisions  of  this  chapter,  is  brought  be- 
fore any  other  justice  or  court  in  such  county  or  city,  such 
justice  or  court  shall  forthwith,  by  proper  order,  transfer 
the  case  to  the  said  juvenile  and  domestic  relations  court  of 
said  circuit,  corporation  or  hustings  court;  and  shall  order 
and  direct  that  said  child  be  taken  to  the  place  provided 
in  such  county  or  city  for  the  detention  of  children  coming 
within  the  provisions  of  this  chapter.  Said  justice  or  court 
may,  however,  admit  such  child  so  transferred  to  bail,  or  re- 
lease such  child  into  the  custody  of  some  suitable  person,  to 
appear  before  said  juvenile  and  domestic  relations  court  or 
circuit,  corporation  or  hustings  court  at  a  time  designated  in 
said  undertaking  of  bail  or  in  said  order  of  transfer.  All 
warrants  and  other  processes  or  papers  in  the  hands  of  such 
justice  or  court  relating  to  the  case  so  transferred  shall  be  by 
him  or  by  the  clerk  of  said  court  forthwith  transmitted  to 
the  clerk  of  said  juvenile  and  domestic  relations  or  circuit, 
corporation  or  hustings  court  and  shall  become  a  part  of 
its  records.  Said  juvenile  and  domestic  relations,  or  circuit, 
corporation  or  hustings  court  shall  thereupon  have  jurisdic- 
tion of  said  cause,  and  shall  proceed  to  hear  and  determine 
the  same  in  like  manner  as  if  the  proceedings  had  been  insti- 
tuted in  said  court  by  petition  as  herein  provided  for." 
(Code,  §  1911,  as  amended  by  Acts  1922.) 

(7)  ReguLationa  as  to  the  custody  of  dependent^  delin- 
quent  or  neglected  chdldren, — ^"Whenever  any  child  is  found  to 
be  dependent,  neglected  or  delinquent  within  the  meaning  of 
this  chapter,  and  the  court,  in  its  discretion,  shall  take  the 
custody  of  said  child  from  its  parents,  or  either  of  them,  or 
from  the  custody  of  any  person  or  persons  liable  for  its  sup- 
port and  shall  place  it  in  the  custody  of  the  other  parent,  or 
in  the  custody  of  any  other  person,  or  in  the  place  of  deten- 
tion or  parental  school  provided  by  such  county  or  city,  or  in 
any  hospital  or  other  institution  or  with  any  cu^dial  agency, 
public  or  private,  the  court  may,  after  service  of  an  order  to 
show  cause  or  the  issuance  and  execution  of  a  warrant  upon 
the  person  from  whose  custody  the  child  has  been  taken,  pro- 
ceed to  inquire  whether  or  not  said  child  should  be  supported 
by  said  person,  and  may  order  and  adjudge  that  the  expenses 
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of  caring  for  said  child,  or  part  thereof,  shall  be  paid  by 
such  person  or  persons,  and  may  direct  when,  how  and  where 
money  for  said  expenses  shall  be  paid;  and  in  the  event 
that  said  person  so  adjudged  liable  to  pay  such  expenses  or 
support  shall  willfully,  and  without  just  excuse,  fail  or  re- 
fuse to  pay  same  in  accordance  with  the  court's  said  or- 
der, said  person  so  failing  to  pay  same  shall  be  guilty  of 
a  misdemeanor  and  be  dealt  with  in  accordance  with  the 
provisions  of  the  statute  relating  to  desertion  and  non-sup- 
port. An  appeal  may  be  taken  from  said  order  adjudging 
said  person  liable  to  pay  said  expenses  in  like  manner  as  in 
misdemeanor  cases.  If  the  child  have  an  estate  in  the  hands 
of  guardian  or  trustee,  the  guardian  or  trustee  may  be  re- 
quired to  pay  for  its  education  and  maintenance  in  connec- 
tion therewith  so  long  as  there  may  be  funds  for  that  pur- 
pose."    (Code,  §  1912,  as  amended  by  Acts  1922.) 

(8)  PhysiccH  cund  merUal  excmdriaMons. — ^'*The  court,  in 
its  discretion,  either  before  or  after  a  hearing,  may  cause 
any  child  within  its  jurisdictions  to  be  given  a  physical  and 
mental  examination  by  a  competent  physician  or  physicians 
or  an  approved  mental  examiner,  to  be  designated  by  the 
court  having  jurisdiction  of  such  child,  and  the  physician  or 
mental  examiner  *  so  designated  shall  certify  to  the  court 
the  condition  in  which  he  finds  the  child.  If  it  shaU  appear 
to  the  court  that  any  child  within  its  jurisdiction  is  mentally 
defective,  he  may  cause  the  child  to  be  examined  by  two  li- 
censed physicians  or  approved  mental  examiners,  and  on 
the  written  statement  of  such  physicians  or  examiners  that 
it  is  their  opinion  that  the  child  is  mentally  defective,  the 
court  may  commit  such  child  to  an  institution  authorized  by 
law  to  receive  and  care  for  mentally  defective  children.  The 
parent  or  parents,  guardian  and  custodian  of  such  child 
shall  be  given  due  notice  of  any  proceeding  hereunder  as 
provided  for  in  section  nineteen  hundred  and  eight.  When 
the  health  or  physical  condition  of  the  child  requires  it,  the 
court  may  cause  the  child  to  be  treated  by  a  competent  phy- 
sician or  placed  in  a  public  hospital  or  other  institution  for 
treatment  or  special  care,  or  in  a  private  hospital  or  insti- 
tuition  which  will  receive  it  for  like  purposes."  (Code,  § 
1913,  as  amended  by  Acts  1922.) 


1346  MINOBS,  INFANTS,  OB  CHILDBEN 

(9)  Detention  homes  or  other  places  of  detention. — 
"Provision  shall  be  made  for  the  temporary  detention  of 
children  coming  within  the  provisions  of  this  chapter  in  a 
detention  home  or  parental  school  to  be  conducted  as  an 
agency  of  the  city  or  county  for  that  purpose,  or  the  judge 
of  such  court  may,  with  the  approval  of  the  govemirg  body 
of  the  city  or  board  of  supervisors  of  the  county,  arrange  for 
the  boarding  of  such  children  temporarily  in  a  private  home 
or  homes  in  the  custody  of  some  fit  person  or  persons  sub- 
ject to  the  supervision  of  the  court,  or  the  judge  may  arrange 
with  any  incorporated  institution,  society,  or  association,  ap- 
proved by  the  State  Board  of  Public  Welfare,  or  with  any 
other  court,  which  maintains  a  suitable  place  of  detention  for 
children  for  the  use  thereof  as  a  temporary  detention  home,  but 
the  court  or  justice  shall  not  send  any  child  to  a  jail  or  station 
house  while  awaiting  trial  or  disposition  unless  such  child  is 
extremely  vicious  or  unruly  or  is  charged  with  delinquency  of 
an  aggravated  nature. 

"In  the  event  that  a  detention  home  or  parental  school 
is  established  by  the  court  it  shall  be  subject  to  visitation 
and  inspection  by  the  State  Board  of  Public  Welfare,  and 
shall  be  furnished  and  carried  on  so  far  as  possible  as  a 
family  home  under  the  management  of  a  superintendent  or 
matron.  The  court  shall  appoint  such  superintendent  or  ma- 
tron from  a  list  of  eligibles  submitted  by  the  State  Board  of 
Public  Welfare,  and  it  may  appoint  such  other  employees 
for  such  home  as  may  be  necessary.  The  necessary  expenses 
incurred  in  maintaining  such  detention  home  shall  be  a  charge 
upon  the  county  or  city  as  the  case  may  be,  and  the  county 
board  of  supervisors  or  the  city  council  or  other  governing 
body  shall  make  provision  therefor. 

"In  case  the  court  shall  arrange  for  the  boarding  of 
children  temporarily  detained  in  private  homes  or  with  any 
incorporated  institution,  society  or  association,  or  in  deten- 
tion homes  conducted  by  another  city  or  county,  a  reason- 
able sum  for  the  board  of  such  children  while  so  detained 
shall  be,  upon  the  order  of  the  court,  paid  by  the  county  or 
city  as  the  case  may  be.  No  chUd  shall  be  detained  or  con- 
fined in  a  city  or  county  almshouse  or  poor  house  for  a  pe- 
riod longer  than  thirty  days  without  the  consent  of  the  State 
Board  of  Public  Welfare. 
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^^The  same  fees  or  allowances  shall  be  paid  by  the  State 
for  children  boarded  out  or  held  in  a  detention  home  as  are 
now  paid  for  prisoners  confined  in  jail. 

^'Nothing  in  this  section  shall  be  construed  as  limiting 
the  power  of  the  court  to  require  the  parent  or  parents  of  the 
child  to  pay  or  contribute  to  the  board  and  other  expenses  of 
caring  for  such  child  as  provided  in  section  nineteen  hundred 
and  twelve."    (Code,  §  1914,  as  amended  by  Acts  1922.) 

(10)  Probation  oficers;  appointment^  duties  and  powers. 
— ^'^The  court  may  appoint  one  or  more  suitable  persons  as 
probation  officers,  in  accordance  with  the  terms  of  chapter 
349  of  the  Acts  of  1918,  or  any  amendment  thereof  (see  Pro- 
bation Officers)  y  whose  duty  it  shall  be  to  make  such  investi- 
gation of  cases  involving  children  under  the  age  of  18  years 
as  the  court  may  direct,  either  before  or  after  a  hearing,  to  be 
present  in  court  in  order  to  represent  the  interests  of  the  child 
when  the  case  is  heard,  to  furnish  the  court  such  information 
and  assistance  as  it  may  require,  and  to  take  charge  of  any 
such  child  before  and  after  the  hearing  as  may  be  directed  by 
the  court,  and  to  perform  such  other  duties  as  the  court  may 
confer  upon  him.  Every  probation  officer  appointed  under 
said  chapter  is  hereby  invested  with  all  the  powers  and  au- 
thority of  a  police  officer  and  of  a  constable.  The  compen- 
sation of  such  probation  officers  shall  be  fixed  by  the  board  of 
supervisors  of  the  county  or  the  council  or  other  governing 
body  of  the  city  in  which  they  serve,  and  shall  be  paid  out  of 
the  county  or  city  treasury."  (Code,  §  1915,  as  amended  by 
Acts  1922.) 

(11)  Police  officers  and  constables  as  probation  officers. 
— ^^^Any  court  mentioned  in  section  1905  (see  (1)>  above)  may, 
upon  the  recommendation  of  the  State  Board  of  Public  Wel- 
fare, appoint  and  deputize  any  member  or  members  of  the 
police  force  of  a  city  or  of  an  incorporated  town,  not  exceeding 
three  in  number,  and  any  constable  or  other  suitable  person  of 
the  magisterial  districts  of  a  county,  to  act  and  serve  as  pro- 
bation officer  or  officers  so  long  as  the  judge  of  such  court  may 
deem  desirable.  In  cities  of  25,000  inhabitants  or  over,  a 
policeman  so  designated  shall,  while  acting  as  such  probation 
officer,  receive  the  same  salary  as  theretofore  and  be  relieved 
of  the  ordinary  detail  duties  of  a  policeman,  but  shall  remain 
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subject  to  suspension  or  removal  as  before  his  designation. 
In  counties,  towns,  and  in  cities  of  less  than  25,000  inhabitants 
police  officers  or  constables  designated  for  probation  duty 
under  the  provisions  of  this  chapter  shall  not  be  relieved  of 
the  ordinary  detail  duties  of  his  office  except  upon  express 
order  of  the  court  making  such  designation.  Where  no  ap- 
pointment of  a  probation  officer  is  made  the  chief  of  police 
of  the  city  or  town  and  the  sheriff  of  the  county  is  authorized 
and  required  to  act  as  such  probation  officer.  Every  probation 
officer  designated  as  aforesaid  is  invested  with  all  the  powers 
and  authority  of  a  constable. 

^^AU  persons  so  selected  shall  faithfully  perform  duties 
which  may  be  prescribed  for  them  by  the  court  or  by  the  State 
Board  of  Public  Welfare.  Such  officer  or  officers  so  appointed 
shall  receive  no  extra  compensation  over  his  or  their  regular 
pay,  except  that  the  local  authorities  of  a  city,  town  or  county 
may,  if  they  see  fit,  pay  to  such  officer  so  designated  such 
compensation  as  they  may  deem  to  be  reasonable.''  (Code, 
§  1916,  as  amended  by  Acts  1922.) 

(12)  Courts'^  advuory  boards, — ^"The  judge  of  any  court 
which  has  exclusive  original  jurisdiction  of  the  trial  of  cases 
arising  under  this  chapter  may  appoint  a  board  of  not  less 
than  3  nor  more  than  15  citizens  of  the  county  or  city,  known 
for  their  interest  in  the  welfare  of  children,  who  shall  serve 
without  compensation,  to  be  called  the  advisory  board  of  said 
court;  provided,  that  in  counties  or  cities  wherein  county  or 
city  boards  of  public  welfare  may  be  appointed  such  boards 
shall  constitute  the  advisory  board  of  the  court  for  such  county 
or  city  in  relation  to  matters  arising  under  this  chapter.  Said 
advisory  board  at  its  first  meeting  shall  organize  by  electing 
officers,  and  adopting  such  by-laws,  rules  and  regulations  for 
its  government  as  it  may  deem  proper.  The  members  of  said 
board  shall  hold  office  during  the  pleasure  of  the  court  or  the 
judge  thereof.  The  duties  of  the  board  shall  be  as  follows: 
(1)  To  advise  and  co-operate  with  the  court  upon  all  matters 
affecting  the  woitings  of  this  chapter  and  other  laws  relating 
to  children,  their  care  and  protection,  and  to  domestic  rela- 
tions; (2)  to  visit  as  often  as  they  conveniently  can  institutions 
and  associations  receiving  children  under  this  chapter  and  to 
report  to  the  court  from  time  to  time  the  conditions  and  sur- 
roundings of  the  children  received  by  or  in  charge  of  any 
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such  persons,  institutions  or  associations;  (3)  to  make  them- 
selves familiar  with  the  work  of  the  court  under  this  chapter 
and  make  from  time  to  time  a  report  to  the  public  of  the 
work  of  said  court."     (Code,  §  1917,  as  amended  by  Acts  1922.) 

(13)  Fine  may  be  imposed  upon  certain  delinquent  chil- 
dren as  disciplinary  meatrure;  when  chMdren  may  he  pro- 
ceeded agcdnst  as  adults. — ^^'A  fine  not  exceeding  $50  may  be 
imposed  upon  delinquent  children  who  are  of  working  age 
as  a  disciplinary  measure.  All  sums  so  ordered  to  be  paid  may 
be  paid  by  the  children  in  monthly  or  weekly  instalments. 
Such  children  may  also  be  required  to  make  restitution  for 
damages  resulting  from  their  wrongful  conduct ;  or  in  lieu  of 
a  fine,  the  court  may,  in  case  any  such  child  is  placed  on  pro- 
bation, require  him  to  pay  a  fee  for  probation  service  not 
exceeding  $50,  such  fees  to  be  accounted  for  by  the  judge  or 
clerk  of  said  court  and  paid  monthly  into  the  treasury  of  the 
city  or  county  paying  the  salary  of  the  probation  officer. 

^If  at  any  time,  after  thorough  investigation  or  trial  of 
its  various  disciplinary  measures,  the  court  or  the  judge  thereof 
is  conviced  that  any  delinquent  child  14  years  of  age  or  over 
brought  before  it  under  the  terms  of  this  chapter,  cannot  be 
made  to  lead  a  correct  life,  and  cannot  be  properly  disciplined 
under  the  provisions  of  this  chapter,  the  said  child  shall  then 
be  proceeded  against  as  if  he  were  over  the  age  of  18  years,  and 
may  be  committed  to  the  county  jail,  or  to  any  city  jail  or 
police  station  pending  further  proceedings,  or  admitted  to 
bail."    (Code,  §  1918,  as  amended  by  Acts  1922.) 

(14)  Interference  with  tTie  probation  officer^  etc.;  rem/>V' 
ing  or  concealing  child;  punishment. — ^''It  shall  be  unlawful 
for  any  person  to  interfere  with  or  to  obstruct  any  probation 
officer,  policeman,  constable,  or  other  officer  in  the  discharge 
of  his  duty  under  this  chapter,  or  for  any  person  to  remove  or 
conceal  or  cause  any  child  to  be  removed  or  concealed  in  order 
that  it  may  not  be  brought  before  court,  or  for  any  person  to 
interfere  with  or  remove  or  attempt  to  remove  any  child  who  is 
in  the  custody  of  the  court  or  of  an  officer  or  who  has  been  law- 
fully committed  under  this  chapter.  Any  person  violating  «iny 
of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  fined  not  exceeding 
$50,  or  imprisoned  not  exceeding  3  months,  or  both."  (Code, 
§  1919,  as  amended  by  Acts  1922.) 
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(15)  AppedU. — ^''An  appeal  may  be  taken  by  any  party 
aggrieved,  from  any  final  order  or  judgment  of  the  court  in 
the  case  of  any  child  coming  within  the  provisions  of  this  act, 
to  the  circuit  court  of  the  county  or  to  any  city  court  having 
equity  jurisdiction,  within  20  days  after  the  entering  of  said 
order  or  judgment  in  said  case.  Proceedings  in  such  cases  in 
such  courts  shall  conform  to  the  equity  practice,  where  evidence 
is  taken  ore  terms  (orally),  provided,  however,  than  an  issue 
out  of  chancery  may  be  had  as  a  matter  of  right  upon  the 
request  of  either  party .^'  (Code,  §  1920,  as  amended  by  Acts 
1922.) 

(16)  Vacation  powers. — ^''The  judge  of  any  court  which 
has  exclusive  original  jurisdiction  of  the  trial  of  cases  of  delin- 
quent, dependent  or  neglected  children  is  hereby  authorized  to 
perform  in  vacation  any  act  or  exercise  any  power  under  the 
provisions  of  the  preceding  sections  of  this  chapter  which 
might  be  done  or  performed  by  the  court  in  term  time.^' 
(Code,  §  1922,  as  amended  by  Acts  1922.) 

(17)  Liberal  construction  of  chapter;  constitntionalUy. 
— ^"This  chapter  shall  be  liberally  construed  in  order  to  ac- 
complish the  beneficial  purposes  herein  sought.  Sb.ould  any 
part  of  this  chapter  be  declared  to  be  unconstitutional  by  the 
Supreme  Court  of  Appeals  of  this  State  or  by  the  United 
States  Supreme  Court,  such  decision  shall  not  aifect  the  re- 
mainder hereof."     (Code,  §  1922,  as  amended  by  Acts  1922.) 

§  31.  Insane^  epileptic,  feeble-minded,  or  inebriate  cbil- 
dren^ — See  Insane,  Epileptic,  Feeble-Minded  and  Inebriate. 

§  32.  Maternity  or  lying-in  bospitala^ — For  an  act  pro- 
viding for  the  licensing,  regulation,  and  inspection  of  mater- 
nity hospitals,  and  repealing  §§  1925-1930  of  the  Code,  see  Acts 
1922,  p.—. 

§  33.  Children  placed  in  ihmily  homes;— Acts  1922,  p. 
— ,  repeals  the  Code  provisions  (§§  1931-5),  and  passes  an 
act  entitled  ^'an  act  to  regulate  child  placing,  and  to  provide 
for  the  licensing,  visitation,  supervision,  inspection  and  regu- 
lation of  agencies  engaged  in  the  business  of  receiving  and 
caring  for  children  or  placing  or  boarding  them  in  private 
home&" 

§  34.  Mbdemennor  to  aell,  injurOt  overwork,  beat,  etc^— 
By  Acts  1922,  p.  — :  "It  shall  be  unlawful  for  any  person  to 
sell  a  chUd,  or  for  any  person  employing  or  having  the  cus- 
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tody  of  any  child,  wilfully  or  negligently  to  cause  or  permit 
the  life  of  such  child  to  be  endangered  or  the  health  of  such 
child  to  be  injured,  or  wUfully  or  negligently  to  cause  or  per- 
mit such  child  to  be  placed  in  a  situation  that  its  life  or 
health  or  morals  may  be  endangered,  or  to  cause  or  ptirmit 
such  child  to  be  overworked,  tortured,  tormented,  mutilated, 
or  cruelly  beaten  or  cruelly  treated.  Any  person  violating 
this  act  shall  be  guilty  of  a  misdemeanor,"  punishable  by  a 
fine  not  over  $500,  and  jail  not  over  12  months,  or  both  (Code, 
§  4782). 

§  35.  Co«mty  or  city  may  help  poor  children  at  home. — 
The  county  or  city  board  of  public  welfare,  or,  if  none  exists, 
the  juvenile  and  domestic  relations  court  may  order  an  allow- 
ance to  the  mother  of  needy  or  dependent  children.  See  Acts 
1922,  p.—. 

§  36.    Adoption  of  minors^ — See  Adoption. 

§  37.  Other  child-welfare  lanvsw-^l)  Protecting  institip 
tion^ — For  an  act  "to  protect  reformative,  corrective  and  dis- 
ciplinary institutions  in  this  State,,  authorized  by  law  to  re- 
ceive and  have  control  of  minors,  in  the  discharge  of  the 
duties  imposed  on  them,  and  to  protect  minors  coipmitted  to, 
or  held  in,  such  institutions;  also  prescribing  penalties  for  vio- 
lations of  this  act,"  see  Acts  1922,  p. — . 

(2)  Licensing^  regulation^  and  inspection  of  children'B 
hoarding  houses  and  nurseries.— S^^  Acts  1922,  p.  — . 

(3)  Providing  "Occupational  Therapy"  (or  remedies) 
for  children  in  certain  institutions. — See  Acts  1922,  p. — . 

(4)  Desertion  und  Non-Support. — See  Desertion  mid 
Non-Support, 

(5)  Journal  and  'domestic  reldtions  court. — See  Juvenile 
amd  Domestic  Relations  Courts. 

(6)  State  and  other  hands  of  public  welfare. — ^By  Acts 
1922,  p.  — ,  the  State  Board  of  Charities  and  Corrections  is 
changed  to  State  Board  of  Public  Welfare.  The  act  repealini^ 
§§  1888  to  1902  of  the  Code  is  entitled  "an  act  to  continue  the 
Board  of  Charities  and  Corrections  under  the  name  of  State 
Board  of  Public  Welfare ;  to  provide  for  the  composition  and 
maintenance  of  said  board ;  to  prescribe  its  powers,  duties  and 
compensation;  to  provide  how  the  officers,  assistants  and  em- 
ployees of  the  board  may  be  appointed  and  compensated;  to 
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authorize  the  board  to  create  a  children's  bureau ;  to  provide 
how  county  and  city  boards  of  public  welfare  must  or  may  be 
appointed,  with  certain  exceptions,  and  to  prescribe  the  powers 
and  duties  of  such  local  boards;  to  authorize  such  local  boards 
to  appoint  local  superintendents  of  public  welfare,  and  to 
prescribe  the  powers,  duties  and  compensation  of  such  super- 
intendents if  and  when  appointed ;  also  to  repeal  sections  1888 
to  1902,  inclusive,  of  the  Code  of  Virginia." 

Write  the  State  Board  of  Public  Welfare,  Richmond,  Va., 
for  the  Child  Welfare  Conmiission  Code,  embracing  aU  the 
acts  as  to  child  welfare  and  children. 

§  38.    Forms  under  Minors,  Infants,  or  Cliiklren.F— 

No.  1.    Pcnnoif  it>B  Patmkzit  of  BIinob's  Monet  to  Pabent 

(Code,  8  5343.) 
Virginia: 
In  the Court  of . 

In  the  Matter  of »  o^*!*!         f  th 

AdmlnlBtratrlx  of  the  Estate  of    >  .  .    *  i*  ?  ikL!i! 
,  deceased/           ^""^^  Dlstribntees. 

To  the  Honorable ,  Jadge  of  the Court  of : 

Your  petitioner,  ,  respectfully  represents: 

1.  That  she  is  the  widow  of ,  who  died  in  the 

on  the  day  of ,  192 — . 

2.  The  said  decedent  left  sunrivlng  him  as  his  sole  distributees 
under  the  laws  of  the  State  of  Virginia  the  aforesaid  widow  and  two 

children  by  his  marriage  with  her,  to-wit:  ,  aged years, 

and ,  aged 

Z,    That  on  the  day  of  ,  192 — ,  your  petitioner 

qualified  in  the  court  of  as  administratrix  of  the 

estate  of  the  said  decedent. 

4.    That  the  decedent  left  as  his  entire  estate  a  bank  account  in 

the Bank, ,  amounting  to  | ;  and  that  lawful 

debts  of  the  decedent  together  with  taxes  and  necessary  costs  of  the 

administration  of  the  said  estate  hare  amounted  to  $ ,  iTavlng 

therefore  the  sum  of  | for  distribution  among  the  aforesaid 

lawful  distributees,  all  of  which  appears  by  a  copy  of  the  account  at- 
tached hereto  marked  "Exhibit  A,"  the  superrision  of  the  administrar 
tion  of  which  fund  is  now  under  this  court. 

In  consideration  whereof   your   petitioner  prayd  that  the  said 

,  administratrix  as  aforesaid,  be  authorized  to  pay  over  to 

,  mother  of  the  said  infants,  the  sum  of  | for  the  educa- 
tion, maintenance  and  support  of  her  son, ,  and  the  sum  of 

% for  the  education,  maintenance  and  support  of  her  son, 

,    And  she  will  oyer  pray,  etc. 


Petitioner. 


Counsel. 
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No.  2.    PKixnoN  FOB  Salb  of  MnfOB's  Lajid 

(Code,  St  6335  (as  amended  by  Acts  1922)  seq.;  Hurst's  Forms, 
Nos.  322-30;  Pollard's  Biennial  1920,  p.  247;  Sand's  Suit  in  Equity,  pp. 
648-71.  This  and  following  forms  may  be  had  in  blank  from  BTverett 
Waddey  Company,  Richmond,  Va.  These  forms  may  easily  be  adapted 
to  cases  of  insane  persons,  or  trust  estates.) 


In  the court  of  the of 


To  the  Honorable ,  Judge  of  the  0>urt  of  the 

of : 

Humbly  complaining,  sheweth  unto  your  honor  your  complainant 
guardian  of  ,  infant  children  of  ,  that  he  was 


appointed  and  qualified  as  the  guardian  of  the  said  infants  in  your 

honor's  court  on  the day  of ,  A.  D.,  192 — ,  as  will  appear 

from  a  certificate  of  the  clerk  of  the  court  showtog  the  same^  herewith 
filed  marked  "A"  and  prayed  to  be  taken  as  a  part  of  this  bill.    That 

the  said  infants  are  aged  as  follows: >•    Iliat  the  said  infants  are 

the  owners  in  fee-simple  of  the  following  real  estate  situated  in  the 

■      of ,  vis.:  .    The  said  real  estate  was  derired 

by  said  infants  by 


That  this  is  all  the  property,  real  or  personal,  which  tlie  said 
infants   own   except  . 

Tour  complainant  thinks  that  the  interests  of  his  wards  will  be 
greatly  promoted  by  a  sale  of  the  real  estate  first  above  mentioned, 
and  investment  of  the  proceeds  in  other  property,  as  provided  by  the 
— statute  of  Virginia;  and  he  thinkai  the  following  facts  are  calculated 

to  show  the  property  of  such  sale  and  investment: .   And  your 

complainant  believes  that  the  rights  of  no  person  will  be.  violated 
by  such  sale  and  investment. 

If  the  said  infants  were  dead,  the  following  persons  would  be 
their  heirs  or  distributees,  vis.:  

In  tender  consideration  of  the  premises,  and  forasmuch  as  your 
complainant  is  remediless  therein,  save  in  a  court  of  equity,  wherein 
such  matters  are  cognizable  and  rellevable,  your  complainant  therefore 

prays  that  the  said infants  under  the  age  of  twenty-one  years» 

and may  be  made  parties  defendant  to  this  bill,  and  required 

to  answer  the  same;  the  infants  by  their  guardian  ad  litem  to  be 
assigned  them,  except  that  the  infants  over  fourteen  may  be  required 
also  to  answer  in  person  and  under  oath,  and  the  adults  in  proper 
person,  though  not  under  oath,  which  is  hereby  waived;  that  a  guardian 
ad  litem  may  be  assigned  the  said  infants  to  defend  their  interests  in 
this  suit,  and  who  may  also  be  required*  to  answer  the  said  bill  under 
oath;  that  the  said  land  may  be  decreed  to  be  sold,  and  the  proceeds 
invested  as  the  court  shall  direct;  that  all  proper  allowancesi  and 
counsel's  fees  may  be  made  in  this  suit;  that  all  proper  accounts 
may  be  taken,  inquiries  directed,  and  such  oUier  and  further  and 
general  relief  may  be  granted,  as  to  equity  and  good  conscience  may 
seem  meet  and  proper.  Let  subpoenas  go.  And  your  complainant  will 
ever  pray,  etc. 

h- 


1364  MINOBSy  INFANTS,  OR  GHIU>ItBN 


State  of  Virginia,  of 


I,  ,  a  notary  public  In  and  for  the  aforesaid,  do 

certi^  that ,  the  complainant  in  the  aboTO  suit,  this  day  person- 
ally came  before  me  in  my aforesaid,  and  made  oath  that  he 

believes  the  several  statements  made  in  the  foregoing  bill  to  be  true. 

Given  undier  my  hand  this day  of ,  A.  D.,  192 — 

,  N.  P. 


No.  3.    AirswEB  of  IirrAicT  Defcndantb  bt  Qvasdiax  Ad  LnxM  ahd  or 

QuABDULN  Ad  Litex 

ildent.) 

In  the  court  of  the  of  : 


The  answer  of ,  infants  under  the  age  of  twenty-one  years 

5y (a  discreet  and  competent  attorney  at  law),  their  guardian 

ad  litem  assigned  to  defend  them  in  this  suit,  and  the  answer  of  the 

said  guardian  ad  litem  of  the  said  infant  defendants,  to  a 

bill  of  complaint  exhibited  against  the  said  infants  and  others  by 
,  in  the court  of  the  . 

For  answer  to  the  said  bill  the  said  infant  defendants,  by  their  said 
guardian  ad  litem,  answer  and  say  that  being  of  tender  years  they 
do  not  know  what  their  true  interests  are  in  relation  to  the  subject- 
matter  of  the  said  bill,  nor  do  they  know  whether  the  statements  there- 
in contained  are  true  or  not.  They  confide  the  protection  of  their  Inter- 
est to  the  care  of  the  court  And  the  said  guardian  adt  litem  of  the 
said  infant  defendants  for  answer  to  the  said  bill,  answers  and  aays 
that  he  knows  nothing  as  to  the  truth  or  falsity  of  the  statements  in 
the  bill  contained.  He  prays  full  protection  for  the  infant  defendants 
And  now,  having  fully  answered,  these  defendants  pray  to  be  hence 
dismissed,  with  their  costs,  etc. 


By  Guardian  ad  Litem. 


Guardian  ad  Litem  of  the  said  infants. 


State  of  Virginia,  of ^. 

Sworn  to  before  me  in  my aforesaid  by ,  guardian 

ad  litem  as  aforesaid,  this  the day  of ,  A.  D.,  192 — . 

,  N.  P. 


No.  4.   Answeb  or  Infant  Defendants  Ovek  ¥\>ubteen. 

{Idem.) 

In  the court  of  the of : 

The  answer,  under  oath,  of  ,  infants  under  the  age  of 

twenty-one,  but  oyer  the  age  of  fourteen  years  to  a  bill  of  complaint 

exhibited  against  them  and  others  by ,  in  the court  of 

the of ^. 


For  answer  to  the  said  bill  these  defendants  say  that 


years  of  age;    that  they,   by  reason   of  their  tender  years,  know 


HINOKSy  INFANTS,  OR  CHILDREN  1355 

nothing  of  the  allegaUons  of  the  said  bill;  so  f^  as  they  do  know 
they  beliere  the  same  to  be  true,  and  they  see  no  reason  why  the 
prayer  of  bill  should  not  be  granted,  and  accordingly  they  concur 
therein,  but  they  rely  upon  the  court  to  protect  their  interests.  And 
now,  having  fully  answered,  they  pray  to  be  hence  dismissed  with 
their  costs.    And  they  will  ever  pray,  etc.  ^. 

State  of  Virginia, of f— . 

Sworn   to   before   me    in   my   aforesaid   by  this 

day  of ,  A.  D.,  192—. 

^-,  N.  P. 


No.  5.    AirswEB  of  Adult  DKFENDiA.ifTB 

In  the court  of  the : 

The  Joint  and  separate  answer  of to  a  bill  in  equity  ex- 
hibited against  them  and  others  in  the of by ^. 

These  respondents  saving  and  reserving,  etc.,  for  answer  to  the 
said  bill  say  that  they  believe  the  statements  therein  made  are  true. 
These  respondents  do  not  object  to  the  sale  of  the  land  as  prayed 
for  in  the  said  bill;  they  concur  in  the  prayer  of  the  said  bill 

And  now  having  fully  answered,  they  pray  to  be  henoe  dismissed 
with  their  costs,  etc. 

[Signed] . 


Affidavit  to  foregoing  answer  waived. 

,  Counsel  for  Complainant. 


No.  6.    Degree  of  REncREiroB 
ildenu) 

In  the court  of  the of 

-,  Complainant,    "] 

vs.  \ 

',  Defendants.      J 


This  day  came guardian,  and  by  leave  of  court  filed  his 

b  verified  by  his  oath  thereto,  and  the  exhibits  therewith;  and  on 
his  motion  ,  a  discreet  and  competent  attorney  at  law,  is  as- 
signed as  the  guardian  ad  litem  to  the  infants ,  to  defend  their 

interests  in  this  suit;  and  thereupon  the  said  guardian  ad  litem  filed 
the  answer  of  the  said  infant  defendants,  and  his  own  answer  on 

oath,  to  the  bill  of  the  complaint;  and  the  said  infants  over 

fourteen  years  of  age,  filed  their  own  answer  to  the  said  bill;  and 

the  adult  defendants,  filed  their  own  answer  to  the  said  bill; 

to  which  several  answers  the  complainant  replied  generally;  and 
thereupon,  by  consent  of  all  the  parties,  by  counsel,  this  cause  ts 
set  for  hearing  and  docketed;  and  by  like  consent  came  on  this  day 
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to  be  heard  on  the  bill  of  complaint  and  exhibits  therewith,  the 
eeyeral  answers  of  the  defendants  to  said  bill  as  above  set  out.  and 
the  general  replication  of  the  complainant  to  eyery  one  of  said  answers, 
and  was  argued  by  counsel. 

On  consideration  whereof,  the  court  doth  adjudge^  order  and  de- 
cree that  this  cause  be  referred  to  one  of  the  commissioners  of  this 
court,  who  is  directed  to  inquire  and  report  to  the  court,  as  follows: 

1.  Of  what  estate,  real  and  personal,  the  infant  defendants 

are  possessed  and  entitled,  and  what  their  respective  shares  or  in- 
terests therein,  where  such  estate  is  situated,  and  what  Is  its  fee- 
simple  and  annual  value; 

2.  Whether  the  Interests  of  the  said  infant  defendants  will  be 
promoted  by  a  sale  of  the  real  estate  in  the  bill  mentioned,  or  any 
part  thereof,  and  an  investment  of  the  proceeds  of  sale  in  other 
property. 

3.  Whether  the  rights  of  any  person  will  be  violated  by  such  sale 
and  investment; 

4.  Who  would  be  the  heirs  at  law  or  distributees  of  the  said 
infant  defendants  if  they  were  dead,  and  whether  all  such  persons 
are  properly  before  the  court  in  this  cause; 

6.  What  will  be  a  fair  compensation  to  be  allowed  to  the  counsel 
for  the  complainant  out  .of  the  proceeds  of  sale  of  the  infants*  land 
for  their  services  in  instituting  and  conducting  this  suit. 

Which  said  inquiries  the  said  commissioner  shall  make,  after 
first  giving  notice  of  the  time  and  place  thereof  to  all  parties,  or 
their  counsel,  and  report  the  same  to  the  court,  along  with  any 
matter  specially  stated  deemed  pertinent  by  himself  or  required  by 
any  party  to  be  so  stated. 


No.  7.    CouMissiONSB's  NoncB 

(JdeiTk) 

In  the court  of  the of ; 

',  Complainant 


vs. 
,  Defendants. 

[BTztxact  from  decree  entered  ,  192 — :] 

"•••The  court  doth  adjudge,  order  and  decree  that  this  cause 
be  referred  to  one  of  the  commissioners  of  this  court,  who  is  directed 
to  inquire  and  report  to  the  court  as  follows: 

1.  Of  what  estate,  real  and  personal,  the  infant  — i  are  pos- 
sessed or  entitled,  and  what  are  their  respective  shares  or  interests 
therein,  where  such  estate  is  situated,  and  what  is  its  fee-simple  and 
annual  value; 

2.  Whether  the  interests  of  the  said  infant  defendants  will  be 
promoted  by  a  sale  of  the  real  estate  in  the  bill  mentioned,  or  any 
part  thereof,  and  an  investment  of  the  proceeds  of  sale  in  other 
property. 

3.  Whether  the  rights  of  any  person  will  be  violated  by  such 
sale  and  investment; 
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4.  Who  would  be  the  heirs  at  law  or  distributees  of  the  said  in- 
fant defendants  if  they  were  dead»  and  whether  all  such  persons  are 
properly  before  the  court  in  this  cause; 

5.  What  will  be  a  fair  compensation  to  be  allowed  to  the  counsel 
for  the  complainant  out  of  the  proceeds  of  sale  of  the  infants'  lands 
for  their  instituting  and  conducting  this  suit. 

Which  said  inquiries  the  said  commissioner  shall  make  after  first 
giving  notice  of  the  time  and  place  thereof  to  all  parties,  or  their 
counsel,  and  report  the  same  to  the  court,  along  with  any  matter 
specially  stated  deemed  pertinent  by  himself  or  required  by  any 
party  to  be  so  stated." 
Office  of  Commissioner ,  Va., ,  192 — ^. 

To  the  parties  to  the  above  suit: 

I  have  fixed  on  ,  the day  of  —s ,  192.  at  '  ■ 

o'clock M.,  as  the  time  and  my  office  aforesaid  as  the  place  for 

executing  the  decree  of  which  the  foregoing  is  an  extract     Given 

under  my  hand  as  commissioner  in  chancery  of  the court  of 

the of ,  the  day  and  year  aforesaid. 

,  Commissioner. 

We  hereby  acknowledge  legal  service  of  the  above  notice. 

,  Counsel  for  the  Complainant  and  Adult  Defendants. 

,  Guardian  <id  litem  of  the  Infant  Defendants. 


No.  8.    The  Dbpositions. 

(Idem.) 

The  depositions  of and  others,  taken  on  the  day 

of  ,  192 — ,  before  ,  a  commissioner  in  chancery  of  the 

court  of  the of ,  at  his  office,  No. ,  in  the 

of ,  state  of  Virginia,  to  be  read  as  evidence  in  a  certain 

suit  depending  in  the  said  court  under  the  general  style  of  


Guardian,  etc.,  vs.  ,  et  als.,  and  referred'  to  the  said  commis- 
sioner for  certain  inquiries,  accounts  and  reports. 

Present,  Mr. ,  Counsel  for  the  Complainant  and  the  Adult 

Defendants. 

Mr. ,  Counsel  for 

Mr, ,  Guardian  ad  Litem  of  the  Infant  Defendants. 

,  having  been  first  duly  sworn,  deposes  as  follows,  tp-wit: 

1.  Question  by  Mr. ,  counsel  for  the  complainant,  etc.    State 

your  age,  residence  and  occupation. 

Answer:    . 

2.  State  whether  or  not  you  are  acquainted  with  the  real  estate 
belonging  to  the  infant  defendants,  diescribed  in  the  bill.  If  yea,  how 
long  you  have  known  the  same,  and  what  have  been  your  opportuni- 
ties for  knowing  the  same?  What  Is  the  fee-simple  and  annual  values 
thereof? 
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Answer:  I  tja  acquainted  witli  the  said  real  estate,  having 
known  the  same  for  years.  It  consists  of  ,  The  fee- 
simple  value  is  | ;  the  annual  value,  | 

Z.  State  whether  or  not,  in  your  opinion,  the  interests  of  the  in- 
fant owners  will  he  promoted  hy  a  sale  of  the  same,  and  an  invest- 
ment of  the  proceeds  in  other  property.  Will  the  interest  of  any 
person  be  violated  hy  a  sale  and  an  investment  of  the  proceeds? 

Answer:  I  think  their  interests  will  he  promoted  by  a  sale,  for 
the  reasons  that ,  etc 


No.  9.    Comhissionsb'b  Repobt 

In  the court  of  the of : 

-,  Complainant, 


vs. 
,  Defendants. 

Office  of  Commissioner  ,  of  ,  192 — ^. 

To  the  Hon. Judge  of  the court  of  the of ^. 

In  pursuance  of  a  decree  of  your  honor's  court,  entered  in  the 

suit  of  which  the  above  is  the  general  style,  on  the  day  of 

,  192 — ,  I  gave  notice  to  the  parties  that  on  the day  of 

,  192 — ,  at  11  o'clock  a.  m.,  and  at  my  office  aforesaid,  I  should 

proceed  to  execute  the  said  decree.  The  said  notice,  with  service  of 
the  same  acknowledged  by  the  counsel  for  the  complainant  and  the 
adult  defendants  and  the  guardian  od  litem  of  the  infants,  is  herewith 
returned. 

I  attended  at  the  time  and  place  so  appointed,  and  in  the  pres- 
ence of ,  of  counsel  for  the  complainant  and  the  adult  defend- 
ants, and  of  Mr. ,  the  guardian  ad  litem  of  the  infant  defendants, 

I  took  the  depositions  of 

1.  The  infant defendants are  possessed  of  or  entitled 

to  the  following  property,  viz.: 

(1)  Real  estate  


(2)  Personal  estate 


Their  shares  or  interest  therein  are  each. 

The  fee-simple  value  of  the  same  is  I ,  and  its  annual  value 

is  gross,  I  net  after  the  payment  of  taxes,  insurance, 

agent's  commissions  and  repairs. 

2.  The  interests  of  the  said  infants  will  be  promoted  by  a  sale 
of  the  said  real  estate  and  an  investment  of  the  proceeds  thereof  in 
other  property. 

3.  The  rights  of  no  person  will  be  violated  by  such  sale  and  invest- 
ment. 

4. would  be  the  heirs  at  law  or  distributees  of  the  said 

Infants  if  they  were  dead.  Such  persons  are  properly  before  the 
court  in  this  cause. 

5.  I  consider  that  the  sum  of  % would  be  reasonable  and 

fair  compensation  to  be  allowed  Messrs.  ,  the  counsel  for  the 

complainant  and  the  adult  defendants,  for  their  servioes  in  instituting 
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and  condnctingr  the  proceedingB  in  thlB  suit  through  its  Buocesslye 
stages. 

Reepectfnlly  submitted, 

,  Ck>inml8sioner. 

Commissioner's  fee,  | . 


No.  10.    Dbcseb  Ck>NnBMiNa  Repobt  of  CoMiassioirEB  and  Dibbctinq 

Sale 

In  the court  of  the of : 

,  Complainant, 

TB. 

,  et  als..  Defendants, 


This  cause  came  on  this  day  to  be  again  heard  on  the  papers 

formerly  read,  and  on  the  report  of  commissioner ,  dated , 

192 — ,  and  filed  on ,  192 — ,  to  which  report  there  is  no  exception 

taken,  the  counsel  for  the  adult  parties  and  the  guardian  ad  litem  for 
the  infant  defendants,  by  endorsement  on  said  report,  having  waived 
the  ten  days  for  exception,  and  on  the  depositions  of  witnesses  re- 
turned with  the  said  report,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  being  clearly  shown  from  said  re- 
port and  the  evidence  returned  therewith,  independently  of  any  ad- 
missions in  the  answ  rs,  tnat  the  interests  of  the  infant  defend- 
ants will  be  promoted  by  a  sale  of  the  real  estate  hereinafter  men- 
tioned and  a  reinvestment  of  the  proceeds  thereof  in  other  property, 
and  the  court  being  of  opinion  that  the  rights  of  no  person  will  be 
violated  thereby,  the  court  doth  approve  and  confirm  said  report; 
and  doth  adjudge,  order  and  decree  that ,  who  are  hereby  ap- 
pointed special  oommissioners  for  the  purpose,  any  one  of  whom  may 
act,  do,  after  having  advertised  the  time,  place  and  terms  of  sale  for 

five  successive  times  in  some  newspaper  published  in  the  of 

,  proceed  to  sell  in  one  or  more  parcels,  as  the  commissioners 

shall  see  fit,  at  public  auction,  the  land  in  the  bill  and  proceeding 

mentioned,  viz.:  upon  the  terms  of  one-third  in  cash,  and  the 

residue  in  three  equal  instalments,  payable  respectively  at  six,  twelve 
and  eighteen  months  from  the  day  of  sale,  the  credit  instalment  to 
be  evidenced  by  notes  of  the  purchaser,  with  six  per  centum  per 
annum  interest  from  the  day  of  sale  added,  and  the  title  of  the  prop- 
erty retained  as  security  for  the  said  notes  until  the  whole  of  the 
purchase  money  is  paid,  and  a  convesranoe  directed  by  the  court.  And 
the  said  commissioners  are  directed  to  deposit  the  said  notes  and  the 

cash  instalment  in  the  bank  of  ,  to  the  credit  of  the 

court  in  this  cause,  and  to  report  their  proceedings  hereunder  to  the 
court,  returning  therewith  a  certificate  of  deposit  of  such  notes  and 
cash. 

But  the  said  commissioners  shall  have  no  power  to  execute  this 
decree  until  they,  or  the  ones  who  act,  shall  enter  into  bond  with 
sufficient  security  in  the  clerk's  office  of  this  court,  payable  to  the 

commonwealth  of  Virginia,  in  the  penalty  of  % ,  and  conditioned 

for  the  faithful  discbarge  oC  their  duties  hereunder. 
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MISPRISON 

It  is  the  duty  of  every  citizen  knowing  a  felony  to 
have  been  oommited  to  inform  a  justice  of  the  fact.  Silently 
to  observe  the  commission  of  an  offense  is  misprison.  Mis- 
prison is  a  misdemeanor,  punishable  by  statute  (§  4782)  by 
a  fine  not  over  $500,  or  jail  not  over  12  months,  or  both. 
(See  Boumer^a  Law  Dictionary^  title  Misprison.) 


MONOMANIA 

See  Insane^  etc. 

Monomania  is  insanity  upon  a  particular  subject  only  and 
with  a  single  delusion  of  mind.  The  most  simple  form  of 
this  order  is  that  in  which  the  patient  has  imbibed  some 
single  notion,  contrary  to  common  sense  and  to  his  own  ex- 
perience, and  which  seems,  and  no  doubt  really  is,  depend- 
ent on  errors  of  sensation.  It  is  supposed  the  mind  in  other 
respects  retains  its  intellectual  powers.  In  order  to  avoid 
any  civil  act  done  or  criminal  responsibility  incurred,  it  must 
manifestly  appear  that  the  act  in  question  was  the  effect  of 
monomania.    (See  Bouvier^s  Law  Dictionary.) 


MORTALITY  TABLE 

Following  is  what  is  known  as  the  Carlyle  Table  show- 
ing the  expectation  of  life  of  persons  of  any  age  from  nine 
to  eighty  years  inclusive.  It  is  used  largely  in  ascertaining 
the  value  of  life  estates,  and  is  accepted  by  courts  as  evidence 
in  fixing  such  value.  It  is  useful  also  in  ascertaining  pecu- 
niary loss  in  case  of  a  death  caused  by  negligence. 
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Expectation 

Expectation 

Age. 

of  Life. 

Age. 

of  Life. 

9 

50.00 

45 

24.50 

10 

49.00 

46 

24.00 

11 

48.00 

47 

23.25 

12 

47.25 

48 

22.50 

13 

46.50 

49 

22.00 

14 

46.75 

50 

21.25 

15 

45.00 

51 

20.50 

16 

44.25 

52 

19.25 

17 

43.50 

53 

19.00 

18 

43.00 

54 

18.25 

19 

42.25 

55 

17.75 

20 

41.50 

56 

17.00 

21 

40.75 

57 

16.25 

22 

40.00 

58 

15.50 

23 

39.50 

59 

15.00 

24 

38.75 

60 

14.50 

25 

38.00 

61 

14.00 

26 

37.25 

62 

13.50 

27 

36.50 

63 

18.00 

28 

85.75 

64 

12.50 

29 

85.00 

65 

11.76 

30 

34.25 

66 

11.25 

31 

33.75 

67 

10.75 

32 

33.00 

68 

10.25 

83 

32.50 

69 

9.75 

34 

31.75 

70 

9.25 

35 

31.00 

71 

8.75 

36 

30.50 

72 

8.25 

37 

29.75 

78 

7.76 

38 

29.00 

74 

7.60 

39 

28.25 

75 

7.00 

40 

27.75 

76 

6.75 

41 

27.00 

77 

6.50 

42 

26.50 

78 

6.00 

43 

25.75 

79 

5.75 

44 

25.25 

80 

5.00 
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MOBTOAOE 

See  Chattel  Mortgage;  Deed  of  Trust;  Recordation  or 

Registry 

S    1.    Definition;   distlnsoished  from  deed  of  tnut  and  chattel 

mortgage 
8    2.    Bkiulty  of  redemption  and  foredoaure  defined 
S    3.    CSonyeyanoe  absolute   on   its   face  may  be  Bhown  to  be 

a  mortgage 
8    4.    Mortgage  distlngaished  from  pledge  or  pawn 
S    6.    Mortgage  distingnished  from  conditional  sale 
8    6.    Kquitable  mortgages 

8    7.    Character  of  mortgagor's  estate  before  and  after  default 
8    8.    Character  of  mortgagee's  estate  before  and  after  default 
8    9.    Other  matters  applicable  to  mortgages  and  deeds  of  trust 
8  10.    Forms  under  "Mortgage" 

§  1.  Definition;  diatingnished  from  deed  of  tmst  and 
chattel  mortgage^— A  mortgage  is  a  conveyance  by  a  debtor 
(called  mortgagor)  to  a  creditor 'i( called  mortgagee,)  on  con- 
dition to  be  void  if  a  named  sum  of  money  be  paid,  or  some 
other  act  be  done,  by  a  designated  time,  the  intention  being 
to  secure  the  debt  or  the  doing  of  the  act;  and  it  differs 
from  a  deed  of  trust,  which  conveys  to  a  third  person,  a 
trustee,  who  executes  the  trust,  while  a  mortgage  is  executed 
by  foreclose  proceedings  (or  sale)  in  court.  (1  M's  Real 
Prop..  §§  596,  610.) 

If  the  conveyance  is  of  personal  property  only,  it  is 
called  a  chattel  mortgage — see  Chattel  Mortgage. 

§  2.  Equity  of  redeaa|»tion,  and  f  orecloeore  defined^— > 
It  is  the  right  which  the  mortgagor  of  an  estate  has,  in 
equity,  of  redeeming  it,  or  having  it  re-conveyed  back  (with 
rents  and  profits),  after  it  has  been  forfeited  at  law  by  non- 
payment of  the  money  secured,  at  the  time  appointed,  by 
paying  within  a  reasonable  time  the  amount  of  the  debt,  in- 
terest, and  costs.  And  this  right  of  redemption  may  be 
asserted  not  only  by  the  mortgagor,  his  heirs,  personal  repre- 
sentative, or  assignees,  but  by  all  persons  claiming  any  in- 
terest in  the  premises,  as  against  the  mortgagor.  It  may, 
like  any  other  estate,  be  conveyed,  willed,  mortgaged,  charged 
with  debts,  and  be  subject  to  curtesy  or  dower;  but  such 
estates  are  cognizable  alone  in  equity,  and  cannot  be  sub- 
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jected  to  debts,  at  law.  On  the  other  hand,  the  mortgagee, 
as  soon  as  default  is  made,  mfij^  in  equity,  require  the 
mortgagor  to  redeem  his  estate  presently,  or  else  to  be  for- 
ever foreclosed  or  barred  from  redeeming  the  same,  which, 
proceeding  is  called  foreclosing  the  mortgage,  and  by  the 
Virginia  practice  consists  in  selling  the  property  to  pay  the 
debt  and  costs,  returning  any  surplus  to  the  debtor.  (1  M'S 
Keal  Prop.,  §§  599-600,  638.) 

§  3.  Convesrance  absohita  on  its  face  may  be  shown  to 
be  a  mortgaged — If  it  can  be  discerned  or  proved  by  oral  testi- 
mony that  th<Q  conveyance  was  intended  to  secure  the  pay- 
ment of  money  it  is  a  mortgage,  with  an  equity  of  redemp- 
tion. A  conveyance  absolute  (instead  of  conditional),  on 
its  face  may  thus  be  shown  by  oral  evidence  (if  clear  and 
convincing)  to  be  a  mortgage.  Neither  can  an  equity  of 
redemption  be  defeated  by  an  agreement  in  the  mortgage 
waiving  it.     (1  M's  Real  Prop.,  §  601.) 

§  4.    Mortgage  dUtingnished  from  pledge  or  pawn^ — ^A 

pledge  or  pawn  is,  necessarily  of  movable  personal  prop- 
erty; a  mortgage  may  be  of  either  real  or  personal  estate. 
In  a  pledge,  the  general  property  or  title  does  not  pass,  but 
only  a  special  property  or  right  to  hold,  and  to  sell  at  pub- 
lic auction,  if  the  money  be  not  paid  upon  giving  reason- 
able opportunity  to  the  debtor  to  redeem,  and  notifying 
him  of  the  time  and  place  of  sale  (Code,  §§  6449-50) ;  a 
mortgage  vests  the  legal  title  conditionally  in  the  mort- 
gagee, and  if  the  condition  is  not  performed,  the  title  be- 
comes absolute  at  law,  but  redeemable  in  equity.  (1  M's 
Real  Prop.,  §  604.) 

§  5.    Mortgage  dulinguilBhed  from  condEtional  saSeu — ^A 

conditional  sale  is  not,  like  a  mortgage,  a  security  for  money, 
but  is  a  sale  in  good  faith,  yet  on  condition  that  the  seller 
may  re-purchase  on  certain  terms,  which  must  be  strictly 
compilied  with.  So  thl^re  is  not,  as  in  a  mortgage,  any 
equity  of  redemption;  yet  it  is  often  attempted,  as  is  admis- 
sible, to  show  by  oral,  evidence  that  security  for  money  was 
intended,  and  the  writing  therefore  a  mortgage,  with  the 
right  of  redemption,  which  may  be  asserted  in  a  reason- 
able time  after  default;  if,  however,  it  appears  to  be  a  con- 
ditional sale,  punctual  performance  cannot  be  dispensed  with : 
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doubtful  cases  are  generally  declared  mortgages.  The  char- 
acter of  the  transaction  is  fixed  at  its  inception  and  is  not 
affected  by  subsequent  events  unless  they  amount  to  a  new 
contract.  The  marks  distinguishing  a  mortgage,  from  a  con- 
ditional sale  are:  (1)  That  no  price,  or  an  inadequate  one, 
is  set  on  the  property;  (2)  that  the  grantor  remains  in 
possession,  which  is  not  usual  in  the  case  of  a  conditional 
sale;  (3)  that  there  is  a  covenant  or  promise  obliging  the 
grantor  to  buy  back  the  property  or  re-pay  the  money,  which 
is  incompatible  with  the  idea  of  a  conditional  sale;  and 
(4)  that  the  conveyance  does  not  extinguish  the  debt  (see 
section  2,  above) ;  if  there  be  no  debt,  or  the  conveyance  ex- 
tinguishes the  debt,  an  agreement  then  or  thereafter  with  the 
debtor  or  grantor,  giving  him  an  opportunity,  to  re-acquire 
the  title,  is  a  conditional  sale.  (1  M's  Real  Prop.,  §§  605- 
9.)     See,  also,  Conditional  Sale  or  Reservation  Title  or  Lien. 

§  6.  Equitable  mottgageti^Even  where  there  is  no  con- 
veyance at  law,  equity  recognizes  as  a  mortgage  a  mere 
promise  in  writing  to  subject  property  to  debts,  a  power  of 
attorney  to  the  creditor  authorizing  him  to  sell  to  pay  a 
debt,  deeds  imperfectly  executed  (as,  where  a  trustee's  name 
is  left  out  of  a  deed  of  trust  or  he  is  or  becomes  a  creditor) , 
a  conveyance  to  a  third  person  in  consideration  or  on  con- 
dition of  his  paying  a  certain  debt  of  the  grantor,  and  other 
agreements  in  a  writing,  expressed  or  implied,  to  hold  or  to 
transfer  lands  as  a  security  for  money,  equity  looking  upon 
that  as  done  which  ought  to  be  done.  A  deposit  of  the  title 
deeds  to  land,  creates  a  mortgage,  perhaps,  as  between  the 
parties,  but  not  as  to  others.     (1  M's  Real  Ptop.,  §§  613-16.) 

§  7.  Character  of  mortgagor's  estate  belore  and  after 
defanlL — Where  the  mortgage  provides,  as  is  usual,  for  the 
mortgagor's  possession  until  default,  he  is  until  then  a  ten- 
ant for  years ;  after  default,  tenant  at  will  or  by  sufferance : 
where  there  is  no  such  provision,  he  is  a  tenant  at  will  or  by 
sufferance,  before  and  after  default.  But  in  no  case,  after 
default,  is  he  entitled  to  the  annual  away-going  crops.  (1 
M's  Real  Prop.,  §§  618-19.) 

If  the  mortgage  is  paid  off  within  the  time  stipulated, 
the  land  returns  to  the  mortgagor  without  a  re-conveyance;  if 
paid  afterwards,  a  re-conveyance  is  necessary,  but  marking 
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satisfied  in  the  margin  of  the  deed  book  operates  a  re-oon- 
veyance — see  section  14,  below. 

§  8.  Guunacter  of  mortsraffee^s  estate  belore  and  after 
defaulL — Before  default,  at  law,  the  mortgagee  has  always  the 
legal  estate,  with  the  right  to  the  possession  or  not,  accord- 
ing to  the  provisions  of  the  mortgage;  and  hence  he,  after 
giving  notice  of  the  mortgage  to  the  tenant  in  possession 
imder  a  lease  prior  to  the  mortgage,  is  entitled  to  the  rent 
in  arrear  at  the  time  of  the  notice,  as  well  as  to  what  ac- 
crues afterwards  (see  Code,  §  5514) :  but^  in  equity,  the 
mortgagee  is  a  trustee  for  mortgagor,  and,  if  in  possession, 
must  account  for  rents  and  profits  or  waste  committed  by 
him,  with  a  lien  on  the  premises  for  his  debt,  yet  obliged 
to  yield  possession  and  re-convey^  if  the  money  be  paid  as 
agreed,  or  within  a  reasonable  time. 

After  default,  at  law  the  mortgagee  is  for  all  purposes 
the  legal  owner  of  the  land,  entitled  to  the  possession:  but, 
in  equity,  he  is  a  mere  trustee  for  the  mortgagor,  account- 
able for  rents  and  profits,  and  for  waste,  but  to  be  allowed 
for  expenses  actually  incurred,  yet  no  compensation  for  his 
trouble.     (1  M's  Keal  Prop.,  §§  627-8.) 

§  9.  Other  matters  applicable  to  mortgages  and  deedb 
of  tmstr— See  Deed  of  Trusty  section  6  (debt  accrued,  howso- 
ever evidenced) ;  7  (limitation  of  enforcement) ;  8  (assign- 
ment of  debt  secured) ;  9  (effect  of  conveyance  of  property 
to  another) ;  10  (priority  of  liens) ;  11  (effect  of  foreign 
encumbrance) ;  12  fraudulent  sale,  pledge,  or  removal  of  en- 
cumbered property) ;  13  (satisfaction  as  defense  to  eject- 
ment) ;  14  (encumbrance  given  on  "poor  law"  exemption  is 
void) ;  16  (satisfaction  or  release  of  encumbrance) ;  16  (rec- 
ordation) . 

%  10.    Forms  mider  ''Mortgage'* 

No.  1.    M(»TOAGB  or  Laiid 

This  indentare,  made  this  day  of ,  192 — ,  bewteen  D.  D.,  of 

-,  of  one  iMurt,  and  C.  C,  of  the  other  part.    Whereas,  the  said 


D.  D.  stands  Indebted  uflto  the  said  C.  C,  in  and  by  a  certain  writr 
ing  obligatory,  undei*  his  hand  and  seal,  bearing  even  date  herewith, 

in  the  sum  of  dollars,  in  gold,  with  interest  thereon,  after 

the  rate  of per  centum  per  annum  from  the  day  of 

,  in  the  year  192—,  until  paid,  to  be  paid  to  the  said  C.  C,  on  the 

day  of ,  in  the  year  192—,  as  by  the  said  writing  obliga^ 
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toi7,  reference  being  thetennto  had,  will  more  folly  and  at  large  appear, 

which  said  sum  of dollars,  in  gold,  with  the  interest  thereon, 

as  aforesaid,  the  Mid  D.  D.  binds  himself  and  his  heirs  to  pay,  when 
the  same  is  due  to  iae  saiu  C  c,  or  nia  assigns.  Now,  this  indttiture 
witnesseth,  that  the  said  D.  D.,  as  well  for  and  in  consideration  of  the 
aforesaid  debt  of dollars,  and  for  the  better  securing  the  pay- 
ment thereof,  with  its  interest,  unto  the  said  C.  C,  and  his  assigns,  as 
of  the  further  sum  of  one  dollar  to  him  in  hand  paid  by  the  said  C.  C, 
at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  Is  hereby  acknowledged;  doth  grant,  bargain,  sell,  release,  and 
confirm  unto  the  said  C.  C.  hier  heirs  and  assigns  forever,  all  that  tract 

or  parcel  of  land,  situate  and  lying  in ,  known  by  the  name  of 

,  containing  oy  esiimation acres,  be  the  same,  however, 

ever  so  much  more  or  less,  and  bounded  as  follows  to-wlt:  Beginning  at 
[describe  the  boundaries] ;  together  with  all  the  appurtenanoes  to  the 
said  tract  or  parcel  of  laiid  belonging,  or  in  any  wise  appertaining; 
to  have  and  to  hold  tne  said  parcel  or  tract  of  land,  with  its  appurte- 
nances as  aforesaid,  unto  the  said  C.  C,  his  heirs  or  assigns,  forever. 
And  the  said  D.  D.,  for  himself  and  his  heirs,  doth  covenant  and  agree 
with  the  said  C.  C,  his  heirs  and  assigns,  that  the  said  D.  D.,  and  his 
heirs,  will  forever  warrant  and  defend  the  title  to  the  said  tract  or  par- 
cel of  land,  with  its  appurtenances,  unto  the  said  C.  C,  and  his  heirs 
or  assigns,  free  from  the  claims  of  all  persons  whatsoever;  Pbovided 
ALWAYS  nevertheless,  and  upon  condition,  that  if  the  said  D.  D.,  his 
heirs  or  assigns,   shall  well  and  truly  pay  unto  the  said   C.  C, 

or  his  assigns,  the  aforesaid  debt  of dollars,  in  gold,  on  the  day 

hereinbefore  mentioned,  and  appointed  for  the  payment  thereof,  with 
interest  for  the  same  as  aforesaid,  without  fraud,  defalcation  or  deduc- 
tion, then  and  from  thenceforth  as  well  this  present  indenture,  and 
the  estate  hereby  granted,  as  the  said  recited  writing  obligatory,  shall 
cease,  determine,  and  become  absolutely  null  and  void  to  all  intents 
and  purposes,  ansrthing  hereinbefore  contained  to  the  contrary,  in  any 
wise,  notwithstanding. 

Witness  the  hands  and'  seals  of  the  parties,  the  day  and  year 
first  above  written.  D.  D.  [seal.] 

G.     C.    [8BAX.] 


No.  2.    MoBTQAon  or  Pkbsonai.  Pbopbbtt  or  Chattel  MoBTaAon 
[See  under  section  6,  title  Chattel  Mwrtgoge.] 


No.  3.    Application  to  Coubt  to  Have  M<»!FaAOE  MAttCT>  Satisiied 
[See  Nos.  6  to  8,  under  Deed  of  Tr%Mt^\ 
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MOTION  PICTURE  FILM  LAW 

For  an  act  ''To  regulate  motion  picture  films  and  reels; 
providing  a  system  of  examination,  approval  and  regula- 
tion thereof^  and  of  the  banners,  posters  and  other  like  ad- 
vertising matter  used  in  connection  therewith;  creating  the 
board  of  censors ;  and  providing  penalties  for  the  violation  of 
this  act,"  see  Acts  1922,  p.  — 


MOTIONS  FOR  MONEY 

(See  ^^ Burkes  Pleading  &  PracticeJ*^     {Nem  ed.) 

9  1.    Motion  for  debt,  damages,  or  tort,  in  lieu  of  action 

(1)  Statute  giving  jurisdiction 

(2)  Scope  of  statute 

(3)  The  notice;  biU  of  particulars 

(4)  The  defense 

<5)    Against  whom  of  those  liable  judgment  may  be  given 

(6)    When  trial  by  Jury 
S  2.    Motion  on  bonds  taken  or  given  by  officers 
S  3.    Motion  against  officer,  or  by  officer  or  surety  against  deputy 
9  4.    Motion  by  surety  or  bail  against  principal 
9  6.    Motion  by  client  against  attorney 
'9  6.    Various  forms  of  notice  under  "Motions  for  Money" 

§  1.    Motion  for  debt,  damages,  or  tort  in  lien  of  action^ — 

(1)    Statute  giving  jurisdiction. — By   section  6046  of  the 
Code,  as  amended  by  Acts  1922: 

^'Any  person  entitled  to  maintain  an  action  at  law  may, 
in  lieu  of  such  action  at  law,  proceed  by  motion  before  any 
court  which  would  have  jurisdiction  of  such  action^  after  not 
less  than  15  days'  notice,  which  notice  shall  be  in  writing, 
signed  by  the  plaintiff  or  his  attorney,  and  shall  be  returned  to 
the  clerk's  office  of  such  court  within  5  days  after  service  of  the 
same,  and  when  so  returned  shall  be  forthwith  filed  and  the 
date  noted  thereon,  and  shall  be  docketed  on  the  return  day 
thereof.  But  the  notice  shall  not  be  sent  out  of  the  county 
or  city  in  which  the  judgment  is  to  be  asked  except  in  those 
cases  in  which  process  can  be  so  sent  out  under  the  prorisions 
of  sections  6055  and  6056  (see  (3)  below).    The  return  day 
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of  a  notice  under  this  section  diall  not  be  more  than  ninety 
days  from  its  date,  unless  the  commencement  of  the  next  suc- 
ceeding term  of  the  court  be  more  than  ninety  days  from 
Luch  date,  in  which  case  the  return  day  may  be  some  day  of 
such  term. 

^^The  defendant  may  make  the  same  defenses  to  the  no- 
tice as  to  a  declaration  in  an  action  at  law^  and  in  the  same 
manner,  or  he  may  state  his  grounds  of  defense  informally 
in  writing,  and  in  the  latter  event  the  parties  shall  be  deemed 
to  be  at  issue  on  the  grounds  stated  without  replication  or 
other  pleading  on  the  part  of  the  plaintiff.  No  plea  in 
abatement  under  this  section  shall  be  received  after  the  de- 
fendant has  demurred,  pleaded  in  bar  or  filed  such  state- 
ment of  his  grounds  of  defense. 

^'If  the  motion  be  upon  an  account  the  plaintiff  diall  file 
with  the  notice  an  account,  stating  distinctly  the  several  items 
of  his  claim,  unless  they  be  plainly  described  in  the  notice, 
and  if  the  plaintiff  file  with  such  account  an  affidavit  such 
as  is  prescribed  by  section  6133,  on  the  part  of  the  plaintiff 
in  an  action  of  assumpsit,  no  plea  in  bar  or  defense  to 
the  merits  shall  be  received  on  the  part  of  the  defendant 
unless  accompanied  by  such  affidavit  as  is  prescribed  by 
the  last  mentioned  section  on  the  part  of  the  defendant 
in  an  action  of  assiunpsit.  If  such  plea  and  affidavit  be 
not  filed  by  the  defendant,  the  plaintiff  shall,  upon  motion 
made  in  open  court,  be  entitled  to  a  judgment  for  the  amount 
claimed  in  the  affidavit  filed  with  his  notice,  and  no  further 
proof  of  the  plaintiff's  claim  shall  be  necessary.  If  such 
plea  or  defense  and  affidavit  be  filed  and  the  affidavit  admits 
that  the  plaintiff  is  entitled  to  recover  from  the  defendant 
a  sum  certain  less  than  that  stated  in  the  affidavit  by  the 
plaintiff,  judgment  may  be  taken  by  the  plaintiff  for  the 
sum  so  admitted  to  be  due,  and  the  case  be  tried  as  to  the 
residue. 

^^Upon  any  motion  under  this  section  the  same  rules 
shall  apply  with  reference  to  bills  of  particulars  and  grounds 
of  defense,  as  are  now  provided  by  law  in  other  actions  or 
motions." 

(2)  Scope  of  statute. — The  remedy  by  motion  is  now 
as  broad  as  that  by  action,  thus  embracing  all  manner  of 
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daims,  not  only  for  money  but  for  property,  and  the  terms 
of  the  statute  (though  that  perhaps  was  not  the  intention  of 
the  Revisors  of  the  Code  1919,  who  gave  the  statute  its 
present  unlimited  scope?)  is  broad  enough  to  embrace  any 
claim  to  real  as  well  as  personal  property,  and  so  substituting 
motion  for  ejectment,  unlawful  detainer,  detinue,  and  trover 
and  conversion.  It  clearly  embraces  any  claim  to  any  debt, 
fine*  penalty,  or  other  money,  or  damages  for  breach  of  any  con- 
tract, or  for  violation  of  any  statute,  a  claim  to  specific 
personal  property,  or  for  any  injury  to  property,  real  or  per- 
sonal, or  any  injury  to  the  person  (as,  assault  and  battery, 
wounding  or  maiming,  or  death  by  wrongful  act),  or  to  the 
reputation  (as,  by  slander  or  libel)  or  for  violation  of  one's 
liberty  (as,  by  false  imprisonment  or  malicious  prosecution), — 
indeed  any  case  where  one  is  ''entitled  to  maintain  an  action 
at  law,"  whether  upon  a  contract,  express  or  implied,  or  for  a 
tort  (see  Torts)  ^  or,  as  the  £evisors  in  their  note  to  this  sec- 
tion says,  ''to  all  cases,  where  an  action  at  law  of  any  kind 
(the  last  three  words  in  caps)  would  lie,"  they  intending 
this  procedure  by  motion  as  a  "try-out"  for  common  law 
pleading — see  Code,  1919,  p.  XII. 

(3)  The  notice;  bill  of  particulars. — While  the  pro- 
cedure by  motion  is  intended  to  give  a  simpler,  cheaper,  and 
more  expeditious  remedy,  yet  the  notice,  taking  the  place  of 
the  writ  and  declaration,  must  inform  the  defendant  in  plain 
and  unmistakable  language  of  the  grou^  of  the  claim. 
While  the  procedure  by  notice  is  looked  upon  with  great  in- 
dulgence, as  the  courts  are  loath  to  sacrifice  substance  to 
form,  yet  the  notice  must  state  the  substance  of  a  good 
ground  of  action  (Chandler,  99  S.  E.  794;  Mankin,  105  S.  E. 
469;  105  Va.  459;  119  Va.  439). 

If  the  notice  is  not  sufficiently  specific,  the  court  may 
order  a  statement  to  be  filed  of  the  particulars  of  the  claim, 
as  the  defendant  may  also  be  required  to  file  the  ground  of 
his  defense;  and  upon  failure  to  comply,  the  court  may  ex- 
clude evidence  of  any  matter  not  described  in  the  notice  so 
plainly  as  to  give  !the  defendant  notice  of  its  character 
(Cod^,  §§  6046,  6091). 

In  computing  the  time  of  a  notice,  the  day  of  service  is 
counted,  but  not  the  day  it  is  filed  in  the  clerk's  office,  as  to 
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the  5  days'  notice,  nor  the  day  the  motion's  to  be  made,  as  to 
the  15  days'  notice.  (Code,  §  5,  cL  8;  103  Va.  495;  117 
Va.  1.) 

Where  the  motion  is  brought  in  a  county  or  city  on  the 
sole  ground  that  the  cause  of  action,  or  some  part  thereof, 
'>  arose  therein,  the  notice  shall  not  be  executed  in  any  other 
eounty  or  city,  unless  it  be  a  motion  against  a  corporation,  or 
upon  a  bond  taken  by  an  officer  under  authority  of  some 
statute  (see  section  2,  below),  or  to  recover  damages  for  a 
wrong  (see  Torts),  or  against  two  or  more  defendants  on 
one  of  whom  such  notice  has  been  executed  in  the  county 
or  city  in  which  the  motion  is  to  be  made.  (Code,  §  6056.) 

"Process,"  in  the  statute,  is  synonymous  with  "notice," 
which  is  the  process,  in  the  cast  of  motions,  to  bring  the 
"motion"  or  "action,"  these  words  also  being  synonymous 
(100  Va.  675;  102  Va.  37;  105  Va.  182). 

For  how  a  notice  is  served,  see  Notice. 

(4)  T?ie  defense. — ^The  defendant  may  make  the  same 
defenses  and  in  the  same  manner,  as  in  case  of  an  action  at 
law,  or  he  may  state  his  grounds  of  defense  informally  in 
writing,  and  no  reply  or  other  pleading  by  the  plaintiff  is 
necessary;  and  as  to  a  motion  upon  an  account,  and  when 
court  will  order  grounds  of  defense  to  be  filed,  see  (1),  above. 
Strict  rules  of  pleading  do  not  apply  to  proceedings  by 
motion,  which  are  very  informal,  except  where  the  statute  re- 
(luires  otherwise,  as,  a  special  plea  of  set-off,  which  must 
be  forma!  and  comply  with  the  rules  of  pleading;  but  strict 
rules  of  pleading  do  not  apply  to  the  defense  of  set-offs, 
which  may  be  proved  without  pleading  them  (99  Va.  273; 
108  Va.  141;  112  Va.  443;  113  Va.  434). 

(5)  AgaiTist  whom  of  those  liable  judgment  may  he 
given. — ^By  section  6047  of  the  Code: 

"A  person  entitled  to  obtain  judgment  for  money  on 
motion,  may,  as  to  any,  or  the  personal  representatives  (ad- 
ministrators or  executors)  of  any  person  liable  for  such  money, 
move  severally  against  each,  or  jointly  against  all,  or  jointly 
against  any  intermediate  number;  and  when  notice  of  his 
motion  is  not  served  on  all  of  those  to  whom  it  is  directed, 
judgment  may  nevertheless  be  given  against  so  many  of  those 
liable  as  shall  appear  to  have  been  served  with  the  notice. 
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but  the  judgment  against  such  personal  representative  shalL 
in  all  cases,  be  several.  Such  motions  may  be  made  from 
time  to  time  until  there  is  judgment  against  every  person 
liable,  or  his  personal  representative." 

(6)  When  trial  by  jury. — By  section  6048  of  the  Code: 
^On  a  motion,  when  an  issue  of  fact  is  joined,  and  either  party 
desire  it,  or,  when  in  the  opinion  of  the  court,  it  is  proper,  a 
jury  shall  be  impaneled,  unless  the  case  be  one  in  which  the 
recovery  is  limited  to  an  amount  not  greater  than  $20,  ex- 
clusive of  interest." 

To  entitle  the  defendant  to  a  trial  by  jury,  an  issue  must 
be  made  up,  which  may  be  tendered  by  a  plea  or  by  an  infor- 
mal statement  in  writing  of  the  grounds  of  defense  (see  (4), 
above) ;  a  mere  oral  statement  is  not  sufficient,  and  where  a 
statute  requires  a  plea  to  be  verified  by  affidavit  that  must  be 
done  (91  Va.  583;  113  Va.  434). 

§  2.    Motion  on  bonds  takan  or  gnren  hj  offioersd— By 

section  6045  of  the  Code:  ^^The  court  to  which,  or  in,  or  to 
.whose  clerk  or  office,  any  bond  taken  by  an  officer,  or  given 
by  any  sheriff,  sergeant,  or  constable,  is  required  to  be  re- 
turned, filed  or  recorded,  may,  on  motion  of  any  person,  give 
judgment  for  so  much  n^oney  as  he  is  entitled,  by  virtue  of 
such  bond,  to  recover  by  action."  See  4  Min.  Inst.  1321-2. 

The  notice  under  this  section  is  ten  days  (Code,  §  6044). 

For  motion  before  a  justice  on  a  forthcoming  bond  taken 
by  a  constable  or  other  officer  upon  an  execution  issued  by 
him,  with  right  of  removal  to  court,  where  the  amount  in 
controversy  exceeds  $20,  see  Code,  §§  6526-9 ;  and  FortJicoming 
Bond. 

§  3.  Motion  against  officer,  or  by  officer  or  sorely 
against  deputy.— See  Code,  §§  2835-8, 6044 ;.  4  Min.  Inst.  1323-4. 

§  4    Motion  b7  Muroty  or  bail  against  prindpaL — See 

Code,  §§  5777,  6044;  4  Min.  Inst.  1323. 

§  5.  Motion  by  client  against  attorney  for  money  col- 
lected for  liini.P-.See  Code,  §§  3427,  6044,  and  Attorney  and 
CUent^  section  9. 

§  6w    Varioos    forms    of    notice    under    'Motions    for 

Money.** 
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Na  1.    NoncB  or  Monoir,  on  Boin>,  Nois,  Contbact,  Aocouiit;  ob 

worn  ToBT 

(Code,  S  6046;  2  Pollard's  Code,  p.  1689;  4  Mln.  Inst.  1769.) 
To  D.  D.: 

Toa  are  hereby  notified  that  on  the day  of ,  192 — , 

I  shall  move  the court  of  the of for  a  judgment 

against  you  for  the  mun  of dollars  and cents,  with  in- 
terest thereon  from  the day  of  ,  192 — ,  until  paid,  the 

same  being  due  to from  you,  as  eridenced  by  a  certain  promis- 
sory note  (or  bond  or  account),  a  copy  of  which  is  hereto  attached 
(or  other  claim  whether  en  a  contract,  express  or  implied,  or  for  injury 
to  person  or  property,  or  other  tort— see  sections  1,  (2),  aboTe — 
specifying  plainly  and  specifically  the  ground  of  the  claim,  or  filing 
with  the  notice  a  bill  of  particulars — see  1,  (3),  abore),  for  the  sum 
of dollars  and cents. 

Given  under  my  hand,  this day  of ,  192 — . 

A.  T.,  p.  Q.  C.  C,  by  (Counsel. 

County  of ,  to-wlt; 


No.  2.    Ajcoouht  Ain>  AirmAviT  Thebeto 

(Idem;  Pollard's  Code  (Biennial  1920,  p.  276.) 
Mr.  D.  D.: 

In  account  with  C.  C. 
192—.  Dr. 

Sept —  To  1  Pr.  Shoes  "  -  .      8.00 

[Here  insert  the  other  items.]  '^    . 


County  of ,  to-wlt: 

This  day personally  appeared  before  me,  J.  T.,  a  justice  of 

the  peace  for  the  county  aforesaid,  in  the  State  of  Virginia,  and  made 
oath  before  me,  in  my  said  County,  that  he  is  the  plaintiff  (or  agent 
for  the  plaintiff)  mentioned  in  the  foregoing  notice  and  to  the  best  of 
his  belief  the  amount  of  his  (or  tlie  plaintiff's)  claim  is  the  sum  of 

dollars  and cents,  that  such  amount  is  justly  due  to  the 

plaintiff  from  the  defendant,  and  that  the  plaintiff  claims  Interest  there- 
on from  the day  of ,  192 — .    The  several  items,  and  the 

aggregate  amount  thereof,  and  the  credits,  so  far  as  as  the  same  exist, 
are  distinctly  stated  In  the  account  hereto  attached. 

Given  under  my  hand  this day  of ,  192 — . 

J.  T.,  X  P. 

Append  notice  as  in  form  No.  1. 
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No.  3.    C0X7RTKB  AnriDAViT  a  Bvcsl  Case 
{Idem;  Pollard's  Ck)de  Biennial  1920»  p.  276.) 

In  the  Circuit  Court  of  the  County  of ,  Virginia: 

C.  C,  Plaintiff, 

V. 

D.  D.,  Defendant. 

This  day  personally  appeared  before  me,  J.  T.»  a  Justice  of  the 
peace  for  the  county  aforesaid,  in  the  State  of  Virginia,  and  made 
oath  before  me  in  my  said  county  that  he  is  the  defendant  (or  agerU 
of  the  defendant)  in  the  abore-entitled  action,  and)  that  he  yerily 
believes  that  the  plaintiff  is  not  entitled  to  recover  anything  from  the 
defendant  on  the  claim  asserted  in  said  action  (if  the  defendant  wishes 
to  admit  a  part  of  the  claim  he  should  add  after  the  word  "action" 

the  words  "save  only  the  sum  of  | ,  with  interest  from  the 

day  of  ,  192 — ,  which  is  all  the  said  plaintiff  is  entitled  to 

recover  as  aforesaid"). 

Given  under  my  hand,  this day  of ,  192 — . 

J.  T..  J.  P. 


Na  4.    Notice  c¥  Motions  Aoainst  QmoER,  or  bt  Ofuces  or  Subbtt 

Against  Dbfdtt 

[See  Nos.  1  to  11,  under  Sheriffs,  Sergeants,  Con$table$,  dtc.] 


No.  5.    NoncE  of  Motion  bt  Subeit  Aoainst  Punoipal 

(Code,  99  6777,  6044;  H's  6.  ft  M.,  p.  748.) 
To  Mr.  S.  S.; 

Whereas  on  the  day  of  ,  192 — ,  at  the  suit  of  P.  P., 

judgment  was  entered  up  for  the  sum  of  I against  me  as  surety 

for  you  on  a  certain  indemnifying  bond  (or  other  bond),  executed  on 

the day  of ,  192 — ,  and  the  amount  of  the  said  judgment 

was  paid  by  me  as  such  surety,  on  the day  of ,  192 — . 

Notice  is  hereby  given  you,  that  on  the  first  day  of  the  next 

term  of  the  circuit  court  of  said  county,  I  shall  move  the  said  court 
for  judgment  against  you  for  the  full  amount  which  has  been  paid  by 
me  as  aforesaid,  with  lawful  interest  thereon  from  the  time  the  same 
was  so  paid.    This day  of ,  192 — 


'So.  6.    Notice  of  Motion  by  Client  Aoainst  ATioftNET  fob  Monet 

Received 

(Va.  Code  1887,  99  3427,  6044;  4  Min.  Inst  1770;  Sandfs  Forms,  443.) 

To  Mr.  A.  A.: 

The  sum  of dollars  having  been  received  by  you,  as  my 
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attorney,  on  the day  of ,  192 — ,  from  the  sheriff  of  the 

county  of ,  under  an  execatlon  sued  out  of  the court  for 

ihe of ,  upon  a  judgment  therein  rendered  on  my  behalf 

^against  one  D.  D^  and  payment  of  the  money  bo  receiyed  having  been 
demanded  of  you,  and  you  having  failed  and  refused  to  pay  the  same 

when  80  demanded,  notice  is  hereby  given  you,  that  on  the day 

of  the  next  term  of  the court  for  the of ,  I  shall 

move  the  said  court  to  render  judgment  against  you  for  the  money  so 

received,  and  to  award  damages  in  lieu  of  interest,  not  exceeding 

per  centum  per  annum,  from  the  time  of  your  receiving  the  said  money 
until  it  shall  be  paid. 

Dated  this day  of ,  in  the  year  192 — 

C.  C. 


MURDER 

See  Manslaughter 

9  1.    Murder,  first  and  second  degrees,  defined 

(1)  Bffect  of  statute 

(2)  Definition  of  murder 
(8)     Justifiable  homicide 

(4)  Excusable  homicide 

(a)    Homldde  by  misadventure 
(b)    Elxcusable  homicide  in  self-defense 
(aa)    Retreat  of  accused 
(bb)    Killing  must  be  necessary 
(co)    Right  of  self-defense  extends  to  near  rela* 

tives,  etc 
(dd)     Self-defense     and     manslaughter     distin- 
guished 

(5)  Murder  and  manslaughter  distinguished 

(6)  Murder  of  second  degree;  instances  of 
9  2.    Punishment  of  murder 

9  3.    Where  prosecuted,  if  person  dies  out  of  State  or  county,  or 

offense  is  committed  near  county  boundary 
9  4.    Form  of  "description"  in  warrant  or  indictment 

§  1.    Marder,  first  and  second  degreety  defiiieiL---"Murder 

by  poison,  lying  in  wait,  imprisonment,  starving,  or  any 
wilful,  deliberate,  and  premeditated  killing,  or  in  the  com- 
mission of,  or  attempt  to  commit  arson,  rape,  robbery*  or 
burglary,  is  murder  of  the  first  degree.  All  other  murder 
is  murder  of  the  second  degree."    (Ck>d6,  §  4393.) 


HUBDER  1375 

(1)  Efedt  of  statute, — ^This  statute  defining  the  degree 
of  murder  in  no  manner  alters  the  common  law  crime  of 
murder,  nor  does  it  divide  the  crime  into  two  offenses.  It 
seeks  only  to  graduate  the  punishment  in  proportion  to  the 
atrocity  of  the  offense,  and  to  that  end  assigns  the  crime 
two  degrees.  It  is  therefore  not  necessary  to  alter  the  form 
of  the  warrant  or  indictment  for  murder  in  any  respect,  nor 
to  charge  specifically,  the  facts  showing  the  act  to  be  mur- 
der of  the  first  degree.  As  to  any  wilful,  deliberate,  and 
premeditated  killing" — (1)  the  act  must  be  such  as  on  com- 
mon law  principles  would  be  murder;  (2)  there  must  be  an 
intention  to  kill — not  necessarily  to  kill  the  person  slain,  but 
to  kill  some  one —  e.  g.,  shooting  at  one  and  killing  another; 
and  (3)  the  killing  must  be  "wilful"  (i.  e.,  on  purpose),  "delib- 
erate" (i.  e.,  on  reflection),  and  "premeditated"  (i.  e.,  de- 
termined on  before  hand).  But  the  required  operation  of 
the  mind  (viz.,  the  reflection  and  premediation)  may  take 
place  in  the  shortest  interval  of  time,  even  at  the  moment 
of  committing,  as  well  as  a  month  before,  and  like  any  other 
fact  may  be  proved  by  circumstantial  evidence — such  as  ex- 
cludes any  reasonable  doubt.  A  mortal  wound  given  with 
a  deadly  weapon  previously  in  the  possession  of  the  slayer, 
without  any,  or  upon  slight  provocation,  is  prima  facie  wil- 
ful, deliberate,  and  premeditated  killing,  and  throws  upon 
the  accused  the  necessity  of  proving  extenuating  circum- 
stances. As  to  murder  "by  poison,  lying  in  wait,  starving," 
or  "in  the  commission  of  or  attempt  to  commit  arson,  rob- 
bery, or  burglary,"  the  act  must  likewise  be  such  as  on  com- 
mon law  principles  would  be  murder,  and  there  need  be  no 
further  proof  of  the  intention  to  kill  than  the  commission  of 
the  act  itself  affords.     (H's  G.  &  M.,  pp.  105-6.) 

(2)  Definition  of  murder. — ^At  common  law  (and  so 
under  the  statute),  murder  is  the  unlawful  killing  of  any  per- 
son in  being,  under  the  protection  of  the  Commonwealth, 
with  malice  aforethought.  All  killing  of  human  beings  is  un- 
lawful, unless  it  be  justified  or  excused.    (H's  O.  &  M.,  p.  191.) 

(3)  JuBtifdble  homicide, — Homicide  is  justified  where 
there  is  no  blame.  The  following  are  instances  of  justifiable 
homicide:  (1)  Killing  in  defense  of  person  or  property;  (2) 
killing  in  making  arrests;   (3)  killing  in  execution  of  sen- 
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tence  of  death;  (4)  killing  in  lawful  war.  Killing  is  justi- 
fiablei,  under  the  first  head^  where  the  assailant  manifestly 
intends,  by  violence  or  surprise,  to  commit  a  forcible  or 
atrocious  felony  upon  one's  person,  habitation  or  property; 
but  only  where,  from  the  standpoint  of  the  accused,  the 
danger  is  apparently  imminent,  actual,  and  irremediable; 
and  the  accused  must  not  have  brought  the  necessity  upon 
himself  by  his  own  misconduct;  and  he  must  not  go  further 
than  the  necessity  which  justifies  him  requires;  as,  killing 
after  the  danger  is  past,  which  is  murder  or  manslaughter, 
according  as  there  has  been  time  to  cool  or  not.  This  right 
of  self-defense  extends,  also,  to  one's  husband,  wife,  parent, 
child,  master,  or  servant.  Indeed,  even  a  stranger  may  and 
ought  to  interpose  to  prevent  the  felony,  and  to  that  end 
may  justify  killing  the  aggressor.    (H's  G.  &  M.,  pp.  91-92.) 

(4)  Excusable  horrdcide. — Homicide  is  excusable,  but 
not  justifiable,  where  there  is  some  fault,  error  or  omission 
in  the  party  committing  the  deed,  but  so  trival  as  to  exempt 
him  from  punishment,  although  not  wholly  from  blame.  Ex- 
cusable homicide  are  of  two  kinds:  (1)  Excusable  homicide 
by  misfortune  or  misadventure;  (2)  Excusable  homicide  in 
self-defense. 

(a)  Homicide  by  misadventure. — Instances  of  homicide 
by  misfortune  or  misadventure  are:  (1)  Killing  by  mis- 
adventure in  the  exercise  of  one's  lawful  occupation,  whether 
dangerous  or  not ;  as,  from  workmen  throwing  stones,  timber, 
etc.,  from  a  house  in  the  ordinary  course  of  their  business; 
from  driving  a  vehicle  or  riding;  from  a  physician  or  surgeon 
administering  a  medicine  or  performing  an  operation,  but 
if  grossly  ignorant  or  inattentive,  he  is  punishable  for  the 
result.  (2)  Killing  by  misadventure  in  using  dangerous  in- 
struments, etc.,  as,  in  case  of  the  lawful  use  of  firearms,  e. 
g.,  by  shooting  at  lawful  game,  or  at  a  mark,  or  by  handling 
a  gun  supposing  it  to  be  unloaded;  or  laying  poison  for  rats, 
whereby  a  man  is  killed.  (3)  Ealling  by  misadventure  in  rea- 
sonable and  lawful  correction  by  parents,  teachers,  etc.,  but 
otherwise  if  the  correction  is  immoderate.  (4)  Killing  by 
misadventure  in  pursuit  of  innocent  and  lawful  sports  and 
recreations,  but  otherwise  as  to  prize-fightings,  cock-^fightings, 
etc.     (6)   Killing  by  misadventure  in  seeking  to  prevent  a 


jj 
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reasonably  suspected  felony,  though  no  felony  in  fact  was  in- 
tended, but  the  party  must  have  takea  due  care  to  ascertain 
the  truth.    (H's  G.  &  M.,  pp.  98-94.) 

(b)  Excusable  homicide  in  self-defense. — ^The  killing 
here  is  supposed  to  have  been  committed  upon  a  sudden  affray 
in  order  to  preserve  one's  own  life.  The  distinction  between 
self-defense  which  only  escuaca^  and  that  which  justifies,  is 
as  follows:  The  latter  occurs  when  on  attempt  is  made  to 
commit  a  forcible  and  atrocious  felony,  the  object  being  to 
prevent  it;  while  self-defense  which  ezcnses  occurs  in  tiM 
course  of  a  sudden  broil,  by  one's  killing  him  who  assaoltci 
him,  in  order  to  rep^el  his  assault,  and  being  not  blameless, 
is  simply  excusable.  This  is  often  called  chance  medley  or 
chaud  medley. 

The  right  of  self-defense  in  case  of  sudden  broils  can  be 
exercised  only  in  sudden  and  vidient  cases,  when  great,  cer- 
tain, and  immediate  suffering,  and  probably  death,  would  «q- 
sue  from  waiting  for  the  protection  of  the  law.  (H's  Q.  & 
M.,  p.  95.) 

(aa)  Retreat  of  acctised.SetoTe  killing  the  accused 
must  have  retreated  as  far  as  he  conveniently  and  safely  can, 
in  order  to  avoid  the  assault,  and  that  not  to  invite  a  con- 
tinuance of  the  assault,  but  from  a  real  tenderness  of  shedding 
human  blood.  But  in  his  own  house  one  need  not  retreat, 
but  the  assault,  as  in  other  cases,  must  be  immediately  dan- 
gerous. If  the  party  slaying  made  the  first  assault,  he  must 
quit  the  combat  and  retreat  as  far  as  he  safely  can.  Other- 
wise no  necessity  will  make  the  killing  excusable,  even 
though  retreat  is  made  impossible  by  the  adversary's  fierce- 
ness. He  cannot  allege  a  necessity,  which  he  himself  wrong- 
fully occasioned.  If  parties  fight  by  agreement,  the  defense 
of  self-defense  is  not  available.    (H's  G.  &  M.,  p.  95.) 

(bb)  Killing  must  he  necessary. — The  killing  must  have 
resulted  from  sheer  necessity  in  order  to  avoid  immediate 
death  or  great  bodily  harm.  The  necessity  upon  which  the 
excuse  rests  must  continue  until  the  act  is  committed.  For, 
if  the  one  assaulted  does  not  kill  until  the  affray  is  over,  it 
is  revenge,  and  not  self-defense,  and  the  act  is  manslaughter 
or  murder,  according  as  there  has  been  time  to  cool  or  not. 
(H's  G.  &  M.,  p.  95.) 
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(cc)  Right  of  self-defense  extends  to  near  relatives^  etc. 
— ^The  principal  civil  and  natural  relations  are  compre- 
hended mutually  in  the  excuse  of  self-defense.  Therefore, 
husband  and  wife,  parent  and  child,  master  and  servant,  are 
excused  for  killing  an  assailant  in  the  necessary  defense  of 
each  other  respectively.  It  is  said  that  even  a  stranger  may 
interpose  to  defend  one  in  imminent  danger  of  his  life.  (H's 
G.  &  M.,  p.  96.) 

(dd)  Self 'defense  and  vumslaughtpr  distinguished. — In 
homicide  in  self-defense,  the  slayer  does  not  begin  the  fight, 
or  having  begun  it,  endeavors  to  decline  further  combat  and 
kills  his  adversary  to  save  his  own  life;  while  in  manslaughter 
the  combat  continues  until  the  mortal  stroke  is  given,  or  the 
perpetrator  kills  when  not  in  immediate  danger  of  his  life. 
(H'sG.&M.,p.  96.) 

(5)  Murder  and  manslaughter  distinguished, — ^Malice 
aforethought  is  the  grand  criterion  which  distinguishes  mur- 
der from  manslaughter,  and  consists  of  any  formed  design  of 
doing  mischief,  whether  arising  from  hatred  and  revenge 
against  the  deceased,  or  from  perverse  malignity  and  de- 
pravity of  heart  in  general.  When  the  killing  is  proved,  the 
burden  of  proof  is  upon  the  accused  to  show  circumstances 
of  justification,  excuse,  or  alleviation,  or  else  it  is  murder,  bnt 
of  second  degree.  Every  killing  is  prima  facie  murder,  but 
the  burden  of  proof  is  upon  the  prosecution  to  raise  it  to 
the  first  degree. 

Malice  is  either  express  or  implied.  Express  malice,  or 
malice  in  fact  is  for  the  jury  to  determine ;  implied  malice,  or 
malice  in  law,  is  for  the  court  to  say.  Express  malice  con- 
sitsts  in  a  deliberate  purpose  to  take  the  life  of  the  person 
slain,  or  to  do  him  some  bodily  harm,  the  intention  being  as- 
certained from  external  circumstances,  as,  by  lying  in  wait, 
antecedent  menaces,  former  grudges,  etc.  Malice  is  express 
where  the  homicide  was  committeed  (1)  in  a  duel  by  arrange- 
ment or  upon  sudden  quarrel  or  in  mutual  combat;  (2)  with- 
out any  provocation  or  on  a  slight  one;  and  (8)  where  slayer 
intended  to  hurt  deceased  in  less  degree. 

Where  homicide  is  committed  without  any  or  on  slight 
provocation,  malice  is  a  prima  facie  inference  from  th(9  very 
fact,  for  one  must  be  presumed  to  have  designed  to  do  what 
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he  did,  or  what  is  the  immediate  and  necessary  consequences 
of  his  act»  unless  he  can  show  the  contrary.  Implied  malice 
consists  in  any  evil  design  in  general,  manifesting  a  wicked, 
depraved  and  malignant  spirit,  regardless  of  social  duty  and 
fatally  bent  on  mischief;  for  instance: 

(a)  Where  a  person  intending  to  commit  felony  happens 
to  kill  one  whom  he  did  not  design  to  injure,  e.  g.,  one  foot- 
ing at  cattle  intending  to  steal  them,  and  accidentaly  killing 
a  man,  it  is  murder. 

(b)  When  one  is  doing  a  very  dangerous  unlawful  act, 
or  a  dangerous  lawful  act  in  a  grossly  improper  manner,  kills 
a  person,  e.  g.,  discharging  a  gun  into  a  throng  of  people;  rid- 
ing wilfully  an  unruly  horse  into  a  crowd;  giving  a  woman 
medicine  to  produce  abortion,  etc.,  engaging  with  others  in 
riot,  etc.,  with  the  purpose  to  resist  all  opposers;  workmen 
throwing  timber,  etc.,  from  a  house  into  a  crowded  street 
of  a  city,  etc.,  these  are  cases  of  murder. 

(c)  Where  one,  in  resisting  the  officers  or  their  assistants 
in  their  duty,  or  private  persons  lawfully  endeavoring  to 
arrest  felons  or  to  prevent  a  breach  of  the  peace,  kills  an 
officer,  his  assistant,  or  such  private  person,  it  is  murder,  on 
principles  of  public  policy,  in  all  who  take  part  in  their  re- 
sistance.   (H's  O.  &  M.,  pp.  104-5.) 

(6)  Murder  of  second  degree;  instances  of. — ^**A11  other 
murder/'  say  the  statute  (§  4393)  ^'is  murder  of  the  second 
degree.''  For  instance:  (1)  Killing  by  throwing  timber,  etc., 
into  a  crowded  street,  without  warning,  but  having  no  de- 
sign to  kill  any  particular  person;  (2)  shooting  at  cattle  with 
intent  to  steal  and  accidently  killing  a  man;  (3)  killing  offi- 
cer by  combatants  upon  officer  attempting  to  part  them;  (4) 
killing  in  the  sudden  provocation  of  a  gross  inisult,  etc.  (H's 
G-  A  M.,  pp.  106-7.) 

§  2.  Prniiahmmt  of  murder^— "Murder  of  the  first  de- 
gree shall  be  punished  with  death,  or  by  confinement  in  the 
penitentiary  for  life,  or  for  any  term  not  less  than  20  years. 
Murder  of  the  second  degree  shall  be  punished  by  confinement 
in  the  penitentiary  not  less  than  5  nor  more  than  20  years." 
(Code,  §§  4394-5.) 

§  3.  Wliere  proeecnted,  if  person  Aea  out  of  State  or 
ooimty,  or  olfenM  is  committod  asor  ooimty  boandarjd— See 
Code,  §§  4898,  4771-3. 
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§  4    Foinn  of  ^dMcription''  in  warrant  or 

No.     1.     WASB41IT    rOB    MUBDBB    QmSEBALLT 

*'  (God6»  SS  4S9S-4.) 


"with  malice  aforethought  malldouBly  and  felonloiuly  did  kill  and 
murder  one  C.  D/' 

In  case  o£  manslaughter  omit  the  words  ''with  malice  afore- 
thought 


»» 


No.   2.     IlTDIOTMEIfT  lOB  MUBDBB  BT   SHOOTINO 

(Code,  SS  4398-4.) 

Dbbckiptioii' : 

"in  and  upon  one  B.  F^  then  and  there  being,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assualt;  and  the  said 
C.  D.,  a  certain  pistol,  then  and  there  charged  with  gunpowder  and 
one  leaden  bullet,  which  said  pistol  he,  the  said  C.  D.  in  his  right 
hand  then  and  there  had  and  held,  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  discharge  and  shoot  off,  at,  against 
and  upon  the  said  B.  F.,  and  that  the  said  C.  D.,  with  the  leaden 
buUet  aforesaid,  out  of  a  pistol  by  the  said  C.  D.,  discharged  and  shot 
off  as  aforesaid,  then  and  there  frtoniously,  wilfully,  and  of  his  malice 
aforethought,  did  strike,  penetrate,  and  wound  the  said  B.  F.  in  and 
upon  the  right  side  of  the  head  of  him,  the  said  B.  F.,  giying  to  him, 
the  said  B.  F.,  then  and  there  with  the  leaden  bullet  aforesaid,  so  as 
aforesaid  discharged  and  shot  oft  out  of  the  pistol  aforesaid  by  the  said 
C.  D.,  in  and  upon  the  right  side  of  the  head  of  him,  the  said  B.  F.,  one 
mortal  wound;  of  which  said  mortal  wound  he,  the  said  B.  F.,  then 
and  there  instantly  died  [or,  if  the  death  was  not  immediate,  instead 

of  then  and  there  instantly  died,'  say:  from  the  said day  of 

,  192 — ,  to  the  day  of ,  192 — ,  in  the  county  aforesaid,  did 

languish,  and  languishing,  did  live,  on  which  said day  of , 


192 — ,  the  said  B.  F.,  in  the  county  aforesaid  of  the  said  mortal  wound 
died'].  And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  said  C.  D.,  him  the  said  B.  F.,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  kill  and  murder." 


NOw  8.      iNniOTMBHT  FOB  MUBMBB  BT  StABBIKO 

(Idem.) 

DcsoBipnoir: 
'*in  and  upon  one  E.  F.,  then  and  there  being,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assualt;  and  that  the  said 
C.  D.,  with  a  certain  knife  in  his  right  hand  then  and  there  had  and 
held  the  said  C.  D.,  in  and  upon  the  left  side  of  the  body  of  him  the 
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said  SI  F.,  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike  and  thrust,  giving  to  the  said  B.  F.,  then  and  there, 
with  the  knife  aforesaid,  in  and  upon/  the  left  side  of  the  body  of 
him  the  said  E.  F.,  one  mortal  wound;  of  which  said  mortal  wound, 
he  the  said  E.  F.,  then  and  there  instantly  died  (or,  if  death  was  not 
immediate  make  the  change  noted  within  the  brackets  in  No.  4).  And 
so  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the 
said  C.  D.,  him  the  said  E.  F.,  in  the  manner  and  form  aforesaid,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder." 


No.  4.      InDIOTMERT  1X>B  MUBMS  BT  KiOKINO  and  BEATUfa 

(Idem.) 

DBScsiFnoN: 
"in  and  upon  one  E.  F.,  then  and  there  being,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assult;  and  that  the 
said  C.  D.  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  strike,  beat  and  kidc  the  said  E.  F.,  with  his  hand  and 
feet,  in  and  upon  the  head,  breast,  back,  belly,  sides,  and  other  parts  of 
the  body  of  him  the  said  E.  F.,  and  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  cast  and  threw  the  said  E.  F. 
down  to  and  upon  the  ground  with  great  force  and  yiolence,  giving  to 
the  said  E.  F.,  then  and  there,  as  well  by  the  beating,  striking,  and 
kicking  of  him  the  said  E.  F.,  in  manner  and  form  aforesaid,  as  by 
the  casting  and  throwing  him  the  said  B.  F.,  down  as  aforesaid,  several 
mortal  strokes,  woundB,  and  bruises  in  and  upon  the  head,  breast,  back, 
belly,  sides,  and  other  parts  of  the  body  of  him  the  said  B.  F.,  of 
which  said  mortal  strokes,  wounds,  and  bruises,  he  the  said  E.  F., 

from day  of ^  192 — ,  until  the day  of ,  192 — , 

did  languish,  and  languishing,  did  live;  on  which  said day  of 

,  192 — ,  the  said  B.  F.,  in  the  county  aforesaid,  of  the  several 

mortal  strokes  and  bruises  aforesaid,  died.  And  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the  said  C.  D.,  the  said  B.  F.,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder." 


Na  6.    ImncTMENT  fob  Mubdeb  of  ait  Infant  bt  Suffocation 

{Idem.) 

Dbscbiftion: 

"being  then  and  there  pregnant  with  a  certain  female  child,  did  then 
and  there,  from  the  body  of  her  the  said  C.  D.,  bring  forth  alive  the 
said  female  child;  and  that  afterwards,  to-wit,  on  the  day  and  year 
aforesaid,  she  the  said  C.  D.,  in  the  county  aforesaid,  in  and  upon  the 
body  of  her  the  said  new-bom  chUd,  then  and  there  being,  did  make  an 
assault,  and  that  she  the  said  C.  D.,  with  both  her  hands,  her  the  said 
new-bom  female  child,  in  a  certain  piece  of  flannel,  then  and  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  wrap  up  and 
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fold,  by  means  of  which  nid  wrapping  and  folding  the  eaid  new-bom 
female  child  in  the  piece  of  flannel  aforesaid,  she  the  said  new-bom 
female  child  was  then  and  there  suffocated  and  smothered;  of  which 
said  suffocation  and  smothering  she  the  said  new-bom  female  child; 
then  and  there  instantly  died.  And  so  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say,  that  the  said  C.  D.,  her  the  said  new-bom 
female  child,  in  the  manner  and  form  aforesaid,  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  kill  and  murder." 


Na  6.    iHDicTMKirr  ma  Mxrmnm  bt  PdmoN 

{Idem.) 

DssoBirnoir: 

"feloniously,  wilfully,  and  if  this  malice  aforethought  contrlTlng  and 
intending  one  B.  F.,  with  poison,  feloniously,  wilfully,  and  of  his  malice 

aforethought,  to  kill  and  murder,  on  the day  of ,  1»2 — , 

in  the  county  aforesaid,  feloniously,  wilfully,  and  of  his  malioe  afore- 
thought, a  great  quantity  of  a  deadly  poison,  called  white  arsenic,  did 
priTately  and  secretly  oonyey  in  and  leave  in  the  lodging  room  of  the 
said  B.  F.,  in  the  dwelling-house  of  him  the  said  E.  F.,  there  situate; 
and  that  the  said  C  D.,  contrlTlng  and  intending  as  aforesaid,  after- 
wards, to-wlt,  on  the  day  and  year  aforesaid,  the  same  white  arsenic, 
with  a  certain  quantity  of  coffee,  in  the  same  room  and  house,  then, 
and  there  being,  then  and  there  feloniously,  wilfully,  and  of  his  malioe 
aforethought,  did  put,  mix,  and  mingle,  he  the  said  O.  D.  then  and  there 
well  knowing  the  said  white  arsenic  to  be  a  deadly  poison,  and  also 
that  the  said  coffee  with  which  the  said  C.  D.  did  mix  and  mingle  the 
said  arsenic,  was  then  and  there  prepared  for  the  use  of  the  said  B.  F., 
and  that  the  said  E.  F.,  afterwards  to-wit,  on  the  same  day  and  year 
aforesaid,  did  take,  drink,  and  swallow  down  a  great  quantity  of  the 
said  coffee,  with  which  the  said  white  arsenic  was  mixed  and  mingled 
by  the  said  C.  D.,  as  aforesaid,  he  the  said  B.  F.,  not  knowing  that  there 
was  any  white  arsenic  or  other  poisonous  ingredients  mixed  or  min- 
gled with  the  said  coffee  as  aforesaid;  by  means  whereof,  he  the  said 
E.  F.,  then  and  there  became  sick  and  distempered  in  his  body,  and  the 
said  B.  F.,  of  the  poison  aforesaid,  by  him  so  taken,  drunk  and  swal- 
lowed down  as  aforesaid,  and  of  the  sickness  occasioned  thereby,  from 

the  said day  of ,  192 — ,  until  the day  of , 

192—,  in  the  county  aforesaid,  did  languish,  and  languiidiing,  did  liye; 

on  which  said  day  of ,  192 — ,  in  the  county  aforesaidi, 

he  the  said  B.  F.,  of  the  poison  aforesaid,  and  of  the  sickness  and  dis- 
temper occasioned  thereby,  died.  And  so  the  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  the  said  C.  D.,  him  the  said  B.  F., 
in  the  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  poison,,  kill,  and  murd^er.? 
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No.  7.     iNDICrmNT  IX»  MUBDBB  BT  STBAirOTTULTHnr 

{Idem.) 

"in  and  upon  one  B.  F.,  then  and  there  being,  feloniously,  wilfully, 
and  of  his  nialice  aforethought,  did  make  an  assault,  and  that  the  said 
C.  D^  a  certain  rope  about  the  neck  of  the  said  B.  F.,  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  llx,  tie,  and 
fasten,  and  that  the  said  C.  D.,  with  the  rope  aforesaid,  him  and  said 
E.  F.  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  drag,  pull,  choke,  and  strangle  and  his  neck  did  dislocate; 
of  which  said  dragging,  pulling,  choking,  strangling,  and  dislocation 
of  the  neck,  he  the  said  B.  F.,  then  and  there  instantly  died.  And  so 
the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the  said 
C.  iK  him  the  said  B.  F.,  in  the  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought^  did  kill  ana  Eiurdor." 


NAVIGATION 


■ 

!For  protection  of  aids  to  navigation  established  by  the 
U.  S.  Light-house  Board,  see  Code,  §  4756. 


NEGOTIABLE  INSTRUMENTS 

See  Asaifftmienta/  Bcsnks  and  Banking;  BiUs  of  Exchange; 
Checke;  Promissory  and  Negotiable  Notes;  Warehouse 
Receipts. 

t    1.    Definition,  requisites,  and  kinds  of  negotiable  instruments 
(    2.    Differences  between  negotiable  and  other  instruments 

(1)  As  to  assignability  or  negotiability 

(2)  As  to  set-offs,  etc. 
(8)    As  to  remedies 

t  8.  A  "holder  in  due  course" 

(  4.  When  payable  "on  demand,"  "to  order,"  or  to  bearer" 

1  6.  Date 

t  6.  Blanks;   incomplete  instruments 

t  7.  DeliTery 
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t    8.    Constmctioa  where  doubtful 

8    9.    Signing  in  trade  name  or  as  agent,  ete. 

S  10.    Endorsement  by  infanta  or  corporation 

8  11.    Forged  signature,  eifect  of 

8  12.    Consideration 

8  13.    Accommodation  paper  and  party 

8  14.    Negotiation  and  endorsement 

(1)  In  general 

(2)  Special  and  blank  endorsements 

(3)  Restrictive  endorsement 

(4)  Qualified  endorsement 
(6)    Conditional  endorsement 

(6)  Endorsement  of  instrument  payable  to  bearer 

(7)  Endorsement  where  payable  to  two  or  more  persons 

(8)  Effect  of  instrument  drawn  or  indorsed  to  a  person 
as  cashier 

(9)  Endorsement  where  name  is  misspelled,  etc 

(10)  Endorsement  In  represoitatlTe  capacity 

(11)  Time  of  endorsement;  presumption 

(12)  Place  of  endorsement;  presumption 

(13)  Continuation  of  negotiable  character 

(14)  Striking  out  endorsement 

(15)  Transfer  without  endorsement;  effect  of 

(16)  When  prior  party  may  negotiate  instrument 
8  16.    Liabilities  of  parUes 

(1)  Of  maker 

(2)  Liability  of  drawer 

(3)  Liability  of  acceptor 

(4)  Vftea  person  deemed  endorser 

(5)  Liability  of  irregular  endorser 

(6)  Warranty;  where  negotiation  by  dellTery,  etc. 

(7)  Liability  of  general  endorsers 

(8)  Liability  of  endorser  where  paper  negotiable  by  de- 
liTery 

(9)  Order  In  which  endorsers  are  liable 
(10)    Liability  of  agent  or  broker 

8  16.  Presentment  for  payment 

8  17.  Notice  of  dishonor 

8  18.  Discharge  of  a  negotiable  instrument 

8  19.  Cancellation  of  instruments 

8  20.  Alteration  of  instruments 

8  21.  Fraudulent  use  of  check,  draft,  or  order 

8  22.  Meaning  of  terms 

8  28.  Forms  under  "Negotiable  Instruments" 

§  1.  DefinitioD,  requisites,  and  kinds  of  negotiable  in- 
stnnnents.— A  negotiable  instrument  is  a  writing  signed  by 
a  person,  called  the  maker  or  drawer,  with  an  unconditional 
promise  or  order  to  pay  a  certain  sum  of  money,  on  demand 
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or  at  a  fixed  or  determinable  future  time,  to  the  order  of 
some  one  or  to  bearer,  and  where  the  instrument  (i.  e.,  the  bill 
of  exchange)  is  addressed  to  a  drawee,  he  must  be  named  or 
otherwise  indicated  therein  with  reasonable  certaintly.  (Code, 
§  5563.) 

There  are  three  sorts  of  negotiable  instruments  covered  by 
the  negotiable  instruments  law :  (1)  Bills  of  exchange  or  drafte 
— see  Bills  of  Exchange  or  Drafts;  (2)  negotiable  notes — see 
Promissory  and  Negotiable  Notes;  and  (3)  Checks^  see  Cheeks, 
There  are  other  instruments,  not  embraced  by  the  negotiable 
instruments  law  proper,  that  are  negotiable,  viz. :  BiUs  of  lad- 
ing — see  Bills  of  Lading;  warehouse  receipts — see  Warehouse 
Receipts;  bank  drafts  and  certificates  of  deposit — see  Banks 
and  Banking  and  BUls  of  Exchange^  or  Drafts;  and  also  reg- 
istered and  coupon  bonds  of  cities  or  towns  or  public  or  private 
corporations  drawn  in  negotiable  form. 

It  is  required : 

(1)  The  sum  payable  must  be  a  certain  sum;  though  it 
is  not  prevented  from  being  certain  by  being  made  payable 
with  interest;  or  in  stated  instalments,  even  though  with  a 
proviso  that  upon  a  default  of  one  instalment  or  of  interest, 
the  whole  shall  become  due;  or  with  exchange,  whether  at  a 
fixed  or  the  current  rate;  or  with  costs  of  collection  or  an  at- 
torney's fee  in  case  payment  is  not  made  when  due  (Code,  § 
5564).  A  provision  for  a  reasonable  attorney's  fee  in  case 
suit  is  brought,  has  been  held  valid  (119  Va.  439,  overruling 
89  Va.  113,  and  105  Va.  714). 

(2)  The  promise  or  order  must  be  unconditional,  though 
an  unqualified  order  or  promise  is  not  conditional  because 
coupled  with  an  indication  of  a  particular  fund  out  of  which 
reimbursement  is  to  be  made,  or  a  particular  account  to  be 
debited  with  the  amount,  or  a  statement  of  the  transaction 
which  gives  rise  to  the  instrument;  but  an  order  or  promise 
to  pay  out  of  a  particular  fund  is  not  unconditional.  (Code, 
§  5565.) 

(3)  It  must  be  payable  at  a  fixed  or  determinable  future 
time,  but  it  is  sufficient  if  it  is  expressed  to  be  payable  at 
so  many  days  after  date  or  sight,  or  ^'on  or  before"  a  fixed 
future  time,  or  on  or  at  a  fixed  period  after  the  occurence  of 
a  specified  event  which  is  certain  to  happen  (as,  death) ,  though 
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the  time  of  happening  be  uncertain;  but  an  instrument  pay- 
able upon  a  contingency  (i.  e.,  an  uncertain  future  event,  as 
upon  a  person  arriving  at  21)  is  not  negotiable,  and  the  hap- 
pening of  the  event  does  not  cure  the  defect  (Code,  §  5566). 

An  instrument  containing  an  order  or  promise  to  do  any 
act  in  addition  to  the  payment  of  money  is  not  negotiable; 
but  its  negotiability  is  not  affected  by  a  provision  which  au- 
thorizes the  sale  of  collateral  securities  or  a  confession  of 
judgment  in  case  the  instrument  is  not  paid  when  due;  or 
waives  the  benefit  of  any  law  intended  for  the  advantage  or 
protection  of  the  maker  (as,  the  homestead  exemption,  or 
waiver  of  notice  of  protest),  or  gives  the  holder  an  election  to 
require  something  to  be  done  in  lieu  of  payment  of  money;  but 
this  is  not  to  make  valid  any  provision  or  stipulation  otherwise 
illegal  (Code,  §  5567). 

The  validity  and  negotiability  of  an  instrument  are  not 
affected  by  the  fact  that  it  is  not  dated,  or  does  not  specify 
the  value  given  or  that  any  value  has  been  given  therefor,  or 
does  not  specify  the  place  where  drawn  or  payable,  or  bears  a 
seal,  or  designates  a  particular  kind  of  current  money  in  which 
payment  is  to  be  made;  but  this  shall  not  alter  or  repeal  any 
statute  requiring  the  nature  of  the  consideration  to  be  stated. 
(Code,  §  5568.) 

§  2.  Diff«moe  between  negotiable  and  otber  instm- 
nients«^ — Negotiable  instruments  (called  "mercantile  securi- 
ties") are  a  kind  of  supplement  to  money  and  currency;  and 
differ  from  promissory  notes,  bonds,  etc.,  not  negotiable  (called 
"common  law  securities")  in  the  following  essential  respects: 
(1)  As  to  assignability  or  negotiability . — Negotiable  instru- 
ments payable  to  order  is  negotiated  (i.  e.  transferred)  by 
mere  endorsement  of  the  holder,  and  delivery;  if  payable  to 
bearer,  by  mere  delivery  (Code,  §  5502),  by  which  the  legal 
title  passes.  Non-negotiable  notes,  bonds,  etc.,  do  not  thus 
pass  the  legal  title,  and  when  assigned  only  the  equitable  title 
passes,  which  may  now,  however,  be  asserted  by  the  assignee  in 
a  court  of  law  (Code,  §§  5144,  5768 — see  Assignment). 

(2)  As  to  set'OffSj  etc. — ^The  assignee  of  a  non-negotiable 
note,  bond,  or  other  writing  stands  in  the  shoes  of  the  as- 
signor, and  must  admit  all  discounts,  set-offs,  and  defenses, 
which  would  have  been  maintainable  against  the  assignor, 
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down  to  the  time  when  the  debtor  had  notice  of  the  assignment. 
(3  Min.  Inst.,  439-40.) 

One  taking  a  negotiable  paper  before  maturity,  as  a  col- 
lateral security,  is  a  holder  in  due  course;  and  he  is  not 
affected  by  a  payment  made  by  the  maker  to  the  payee,  though 
made  in  good  faith,  without  knowledge  of  the  assignment  by 
the  payee,  unless  the  maker  can  prove  that  such  payment  was 
made  with  the  knowledge  and  consent  of  the  holder,  or  was 
subsequently  ratified  by  him  (117  Va.  1). 

'Tayable  with  interest"  written  in  a  note  in  the  same 
handwriting  on  a  blank  space  after  '^value  received,"  does  not 
render  it  incomplete  or  irregular  on  its  face  (105  Va.  51). 

Though  the  note  be  endorsed  to  one  person,  while  a  third 
person  paid  one-half  of  the  consideration  and  was  to  receive 
one-half  of  the  proceeds  thereof,  the  endorsee  is  the  holder 
in  due  course  (118  Va.  582). 

But  ^'a  holder  in  due  course"  (see  next  section)  of  a 
negotiable  instrument  holds  it  free  from  any  defect  of  title 
of  prior  parties  and  free  from  defenses  available  to  prior 
parties  among  themselves,  and  may  enforce  payment  for  the 
full  amount  against  all  parties  liable  thereon  (Code,  §  5618) ; 
though  in  the  hands  of  holder  who  is  not  a  holder  in  due 
course,  a  negotiable  instrument  is  subject  to  the  same  defenses 
as  if  it  were  non-negotiable,  except  a  holder  who  derives  his 
title  from  a  holder  in  due  course  and  who  is  not  himself  a 
party  to  any  fraud  or  illegality  affecting  it,  has  all  the  rights 
of  such  former  holder  in  respect  of  all  parties  prior  to  the 
latter  (Code,  §  6620). 

(3)  As  to  remedies. — The  assignee  of  a  non-negotiable 
bond,  note,  etc.,  cannot  sue  his  assignor  until  he  has  exhausted 
every  available  resource  against  this  primary  debtor;  and 
then  only  against  him  a}one,  and  not  against  him  and  pre- 
vious assignors,  or  against  him  and  the  debtor  jointly.  The 
assignee  of  a  negotiable  paper,  on  the  other  hand,  may  sue 
the  assignor  as  soon  as  any  default  occurs  by  the  primary 
debtor,  and  may  proceed  against  all  liable  therefor,  '^whether 
drawer,  endorsers  or  acceptors,  or  against  any  intermediate 
number  of  them"  (Code,  §  6760). 

§  3.  A  bolder  in  dae  coarse.'' — ^''A  holder  in  due  course'' 
is  one  who  has  taken  an  instrument  complete  and  regular  upon 
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its  face,  who  became  the  holder  before  it  was  overdue  and 
without  notice  of  its  previous  dishonor,  and  who  took  it  in 
good  faith  and  for  value,  and  without  notice  of  any  infirmity 
in  it  or  defect  in  the  title  of  the  person  negotiating  it  (Code,  § 
5614) ;  but  where  an  instrument  payable  on  demand,  other 
than  bank  notes  or  certificates  of  deposit  is  negotiated  an 
unreasonable  length  of  time  after  its  issue,  the  holder  is  not  a 
holder  in  due  course  (§  5615) ;  and  where  the  one  to  whom 
the  instrument  has  been  transferred  receives  notice  of  any 
infirmity  in  it  or  defect  in  the  title  of  the  one  negotiating  it 
before  he  has  paid  the  full  amount  agreed  to  be  paid  therefor, 
he  is  a  holder  in  due  course  only  to  the  extent  of  the  amount 
before  that  time  paid  by  him  (§  5616;  see  102  Va.  578) ;  and 
to  constitute  such  notice,  the  person  to  whom  it  is  negotiated 
must  have  had  actual  knowledge  of  the  infirmity  or  defect  or 
knowledge  of  such  facts  that  his  action  in  taking  the  in- 
strument amounted  to  bad  faith  (§  5618).  A  title  is  defective 
where  the  instrument  or  any  signature  thereto  was  obtained  by 
fraud,  duress,  or  force  or  fear,  or  other  unlawful  means,  or 
for  an  illegal  consideration,  or  when  he  negotiates  it  in  breach 
of  faith  or  under  such  circumstances  as  amount  to  fraud 
(§  5617). 

§  4.  Wlien  payable  ''on  demand,''  ''to  order,''  or  'Ho 
bearer."— An  instrument  is  payable  on  demand,  where  ex- 
pressed to  be  payable  on  demand,  at  sight,  or  on  presentation, 
or  in  which  no  time  for  payment  is  expressed;  and  where 
issued,  accepted,  or  endorsed  when  overdue,  it  is  as  to  the  one 
so  issuing,  accepting,  or  endorsing  it,  payable  on  demand:  it 
is  payable  to  order  where  drawn  to  the  order  of  someone  or  ^^ 
him  or  his  order",  and  may  be  to  the  order  of  a  payee  who  is 
not  maker,  drawer,  or  drawee,  or  to  the  drawer  or  maker,  the 
drawee,  two  or  more  payees  jointly,  one  or  more  of  several 
payees,  or  the  holder  of  an  office  for  the  time  being;  and 
where  to  order  the  payee  must  be  named  or  otherwise  indi- 
cated therein  with  reasonable  certainty :  it  is  payable  to  bearer 
when  so  expressed,  or  is  payable  to  a  person  named  therein  or 
bearer,  or  to  the  order  of  a  fictitious  or  non-existing  person 
and  such  fact  was  known  to  the  maker,  or  when  the  name  of 
the  payee  does  not  purport  to  be  the  name  of  any  person  (as 
^i»  ca^"),  or  when  the  only  and  last  endorsement  is  in  blank, 
i.  e.,  where  no  endorsee  is  named.     (Code,  §§  5569-71.) 
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§  5.  Dafgy  The  expressed  date  of  an  instrument,  ac- 
ceptance, or  endorsement  is  prima  facie  the  true  date.  (Code, 
§  5673.) 

An  instrument  is  not  invalid  because  ante-dated  or  post- 
dated, if  not  done  for  an  illegal  or  fraudulent  purpose.  The 
person  to  whom  delivered  acquires  title  as  of  date  of  delivery 
(Code,  §  6574.) 

When  payable  at  a  fixed  time  after  date,  and  issued  un- 
dated, or  where  the  acceptance  of  an  instrument  payable  at 
a  fixed  time  after  sight  and  undated,  any  holder  may  insert 
the  true  date.  The  insertion  of  a  wrong  date  does  not  avoid 
it  in  the  hands  of  a  subsequent  holder  in  due  course  (see  sec- 
tion 3,  above),  but  as  to  him  the  inserted  date  is  the  true  date. 
(Code,  §  6575.) 

§  &  Blanks  in  complete  instrumental — ^Where  the  in- 
strument is  wanting  in  any  material  particular,  the  holder 
has  a  prima  facie  authority  to  complete  it  by  filling  up  the 
blanks.  And  any  signature  on  a  blank  paper  delivered  by 
the  person  making  the  signature  in  order  that  the  paper  may 
be  converted  into  a  negotiable  instrument,  operates  alB  a 
prima  facie  authority  to  fill  it  up  as  such  for  any  amount. 
But  to  make  in  enforceable  against  any  prior  party,  it  must 
be  filled  up  strictly  in  accordance  with  the  authority  given 
and  within  a  reasonable  time;  if,  however,  it  is  negotiated 
(after  completion)  to  a  holder  in  due  course  (see  section  3, 
above),  it  is  valid  and  effectual  for  all  purposes  in  his  hands. 
(Code,  §  5576.)  Where  an  incomplete  instrument  has  not 
been  delivered^  it  will  not,  if  completed  and  negotiated  with- 
out authority,  be  a  valid  contract  in  the  hands  of  any  holder 
as  against  any  person  whose  signature  was  placed  thereon 
before  delivery.    (Code,  §  5577.) 

§  7.  Delivery^ — ^Every  contract  on  a  negotiable  instru- 
ment is  incomplete  and  revocable  until  delivery  of  the  in- 
strument for  the  purpose  of  giving  effect  thereto.  As  be- 
tween immediate  parties  and  as  regards  a  remote  party  other 
than  a  holder  in  due  course  (see  section  3,  above),  the  deliv- 
ery in  order  to  be  effectual  must  be  made  either  by,  or 
under  authority  of  the  party,  making,  drawing,  accepting^ 
or  indorsing,  and  in  such  case  the  delivery  may  be  shown  to 
have  been  conditional  or  for  a  special  purpose  only  and  not 
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for  the  purpose  of  transferring  the  property  in  the  instru- 
ment. But  where  in  the  Hands  of  a  holder  in  due  course,  a 
valid  delivery  by  all  prior  parties  so  as  to  make  them  liable 
to  him,  is  conclusively  presumed.  And  where  no  longer  in 
the  possession  of  a  party  whose  signature  appears  thereon, 
a  valid  and  intentional  delivery  by  him  is  presumed  until 
the  contrary  is  proved.     (Code,  §  5578.) 

§  8.  CoBstmctioii  wliera  doabtfuL— Where  the  lan- 
guage is  ambiguous  or  doubtful  or  there  are  omissions:  (1) 
Where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  the  words  have  preference,  but  figures  may  be  re- 
ferred to  if  the  words  are  ambiguous  or  uncertain;  (2)  where 
interest  is  provided  but  the  date  from  which  to  run  is  not 
expressed,  it  runs  from  the  date  of  the  instrument,  or  if  it  be 
undated,  from  the  issue  thereof;  (3)  if  the  instrument  is 
not  dated;  it  is  considered  dated  from  its  issue;  (4)  where 
printed  and  written  provisions  conflict,  the  writing  prevails; 
(5)  where  it  is  doubtful  whether  the  instrument  is  a  bill  of  ex- 
change or  a  note,  the  holder  may  treat  it  as  either;  (6) 
where  a  signature  is  so  placed  upon  an  instrument  that  it 
is  not  clear  in  what  capacity  the  person  signed,  he  is  to  be 
deemed  an  indorser  (and  even  an  endorsement  on  the  face 
may  be  sufficient,  120  Va.  812)  ;  (7)  where  an  instrument  con- 
taining the  words  "I  promise  to  pay,"  is  signed  by  two  or  more 
persons,  they  are  jointly  and  severally  liable  thereon.  (Code, 
§  5579.) 

§  9.  Signing  in  trade  name,  or  mm  agent,  etc« — One  sign- 
ing in  a  trade  or  assumed  name  is  liable  as  if  he  had  signed 
in  his  own  name.     (Code,  §  5581.) 

Where  the  instrument  contains  or  a  person  adds  to  his 
signature  words  indicating  that  he  signs  for  or  on  behalf 
of  a  principal  or  in  a  representative  capacity  without  dis- 
closing his  principal,  he  is  not  liable  if  he  was  duly  author- 
ized, but  the  mere  addition  of  words  describing  him  as  an 
agent  or  as  filling  a  representative  capacity  without  disclos- 
ing: his  principal  does  not  exempt  him  from  personal  liability. 
(Code,  §  5682.) 

§  10.  Endorsement  by  infant  or  corporation^ — ^An  en- 
dorsement or  assignment  by  an  infant  or  a  corporation  passes 
the  property  in  the  instrument,  though  he  or  it  may  incur 
no  liability  thereon.     (Code,  §  5584.) 
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§  11.  Forged  tignatiirey  effect  ofw — ^Where  a  signature 
is  forged  or  made  without  authority,  it  is  wholly  inoperar 
tire,  and  no  right  to  retain  the  instrument  or  to  give  a  dis- 
charge therefor  or  to  enforce  payment  thereof  against  any 
party  thereto  can  be  acquired  through  or  under  such  signa- 
ture, unless  the  party  is  precluded  from  setting  up  the  forgery 
or  want  of  authority.  (Code,  §  5585).  A  fraudulent  en- 
dorsement of  the  name  of  a  member  of  a  firm,  which  was 
dissolved  at  the  time  the  note  was  delivered,  of  which  fact 
the  taker  was  ignorant,  does  not  bind  the  member  (101  Va. 

1.) 

§  12.  Considleratioiu— A  negotiable  note  is  deemed 
prima  facie  to  have  been  issued  for  a  valuable  consideration, 
and  every  person  whose  signature  appears  thereon,  to  have 
become  a  party  thereto  for  value.  (Code,  §  5586.)  Notes 
secured  by  a  deed  of  trust  are  prima  facie  evidence  of  a  valu- 
able consideration  (120  Va.  505).  Value  is  any  consideration 
sufficient  to  support  a  simple  contract.  An  antecedent  or  pre- 
existing debt  constitutes  value,  and  is  deemed  such  whether 
the  instrument  is  payable  on  demand  or  at  a  future  time. 
(Code,  §  5587.) 

One  who  takes  a  negotiable  note  in  good  faith  for  value, 
without  notice  of  any  defect,  for  a  pre-existing  debt,  is  a 
holder  for  value,  (98*  Va.  294). 

Where  value  has  at  any  time  been  given  for  the  in- 
strument, the  holder  is  deemed  a  holder  for  value  as  to  all 
parties  who  became  such  prior  to  that  time.     (Code,  §  5588.) 

Where  a  holder  has  a  lien  on  the  instrument,  he  is  a  holder 
for  value  to  the  extent  of  his  lien.     (Code,  §    5589.) 

Absence  or  failure  of  consideration  is  matter  of  defense 
as  against  any  person  not  a  holder  in  due  course,  and  partial 
failure  of  consideration  is  a  defense  pro  tanto  (to  that  extent) , 
whether  the  failure  is  an  ascertained  amoimt  or  otherwise. 
(Code,  §  5590;  see  124  Va.  518.) 

§  13  AcGommodatioii  paper  and  partyd— A  promissory 
note  or  bill  of  exchange,  made,  accepted,  or  endorsed  with- 
out any  consideration  therefor,  but  merely  for  the  purpose 
of  borrowing  money  on  it,  is  called  an  '^accommodation  pa- 
per." In  the  language  of  section  5591  of  the  Code:  ''an  ac- 
commodation party  is  one  who  has  signed  the  instrument  as 
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maker,  drawer,  accepted',  or  endorser,  without  receiving  value 
therefor,  and  for  th^  purpose  of  lending  his  name  to  some 
other  person.  Such  a  person  is  liable  on  the  instrum^it  to 
a  holder  for  value,  notwithstanding  such  holder  at  the  time 
of  taking  the  instrument  knew  him  to  be  only  an  accommo- 
dation party.''  Thus,  A,  to  accommodate  B,  makes  a  note  to 
him,  and  B,  the  payee,  endorses  the  note  and  gets  money  on 
it.  Or  A  may  have  B  to  make  a  note  to  him,  and  A,  the  payee, 
endorses  the  note  for  accommodation.  The  accommodation 
party  has  the  right  to  decide  for  himself  what  use  shall  be 
made  of  the  note  which  he  signs  or  endorses.  He  may  im- 
pose conditions  and  terms,  which  will  be  binding  on  any 
person  who  takes  the  note  with  notice  thereof.  An  accom- 
modation paper  is  not  binding  as  between  the  parties  thereto, 
there  being  no  consideration,  but  as  between  themselves  and 
a  third  party  holding  the  note,  or  other  parties  thereto,  it 
is  binding  like  any  other  note  or  bill,  except  where  the  note 
is  given  under  restrictions,  as  above  stated. 

§  14.  Negotiation  and  cndorMmenL —  (1)  In  general. — 
An  instrument  is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  a  manner  as  to  constitute  the  trans- 
feree the  holder  therof .  If  payable  to  bearer  it  is  nego- 
tiated by  delivery;  if  payable  to  order  it  is  negotiated  by 
the  endorsement  by  the  holder  completed  by  delivery.  (Code, 
§  5692.) 

The  endorsement  must  be  on  the  instrument  itself,  or 
upon  a  paper  attached  thereto.  The  signature  of  the  endorser 
without  additional  words  is  sufficient.  (Code,  §  5593;  see 
120  Va.  812.) 

The  endorsement  must  be  of  the  entire  instrument;  if  it 
purport  to  transfer  to  the  endorsee  a  part  only  of  the  amount 
payable,  or  if  it  purport  to  transfer  the  instrument  to  two 
or  more  endorsees  severally,  it  is  not  a  negotiation  of  the  in- 
strument; but  where  it  has  been  paid  in  part,  it  may  be  en- 
dorsed as  to  the  residue.  (Code,  §  5594.) 

(2)  Special  and  blank  endorsements. — ^An  endorsement 
may  be  either  special  or  in  blank,  and  either  restrictive  or 
qualified  or  conditional.  A  special  endorsement  specifies  the 
person  to  whom  or  to  whose  order  the  instrument  is  to  be 
payable,  and  the  endorsement  of  such  endorsee  is  necessary  to 
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the  further  negotiation  of  the  instrument.  An  endorsement 
in  blank  specifies  no  endorsee,  and  an  instrument  so  en- 
dorsed is  payable  to  bearer  and  may  be  negotiated  by  deliv- 
ery. A  holder  may  convert  a  blank  endorsement  into  a 
special  by  writing  over  the  signature  of  the  endorser  in 
blank  any  contract  consistent  with  the  character  of  the  en- 
dorsement. (Code,  §§  5595-7.)  A  blank  endorsement  consists 
in  merely  signing  one's  name. 

(3)  Restrietive  endorsement. — ^An  ^dorsement  isf  re- 
strictive which  either  prohibits  the  further  negotiation  of  the 
instrument,  or  constitutes  the  endorsee  the  agent  of  the  en- 
dorser, or  vests  the  title  in  the  endorsee  in  trust  for  or  to 
the  use  of  some  other  person;  but  the  mere  absence  of  words 
implying  power  to  negotiate  does  not  make  an  endorsement 
restrictive.  A  restrictive  endorsement  confers  upon  the  en- 
dorsee the  right  to  receive  payment,  to  bring  any  action  the 
endorser  could  bring,  and  to  transfer  his  rights  as  such  en- 
dorsee where  th^  form  of  the  endorsement  authorizes  him 
to  do  so;  but  all  subsequent  endorsees  acquire  only  the  title 
of  the  first  endorsee  under  the  restrictive  enclprsement.  (Code, 
§§  5598-99.) 

(4)  Qualified  endorsement. — ^A  qualified  endorsement 
constitutes  the  endorser  a  mere  assignor  of  the  title.  It  may 
be  made  by  adding  to  the  endorser's  signature  the  words, 
"without  recourse,"  or  any  words  of  similar  import.  Such  an 
endorsenxent  does  not  impair  the  negotiable  character  of 
the  instrument.     (Code,  §  5600.) 

(5)  Conditional  endorsement. — Where  an  endorsement 
is  conditional,  a  party  required  to  pay  the  instrument  may 
disregard  the  condition  and  make  payment  to  the  endorsee  or 
his  transferee  whether  the  condition  has  been  fulfilled  or 
not;  but  any  person  to  whom  an  instrument  so  endorsed  is 
negotiated  will  hold  the  same  or  proceeds  thereof  subject  to 
the  rights  of  the  person  endorsing  conditionally.  (Code, 
§  5601.) 

(6)  Endorsem^ent  of  instrument  payable  to  bearer. — 
Where  an  instrument  payable  to  bearer  is  endorsed  specially 
it  may  nevertheless  be  further  negotiated  by  delivery;  but 
the  person  endorsing  specially  is  liable  as  endorser  to  only  such 
holders  as  make  title  through  his  endorsement.  (Code, 
§  5602.) 


1394  mSGOTIABLB  IKSTRUMBNTS 

(7)  Endorsement  where  payable  to  two  or  more  persons. 
— ^'^Where  an  instrument  is  payable  to  the  order  of  two  or 
more  payees  or  endorsees  who  are  not  partners,  all  must  en- 
dorse unless  the  one  endorsing  has  authority  to  endorse  for  the 
others."     (Code,  §  5603.) 

(8)  Effect  of  instrument  drawn  or  endorsed  to  a  person 
as  cashier. — '^Where  an  instrument  is  drawn  or  endorsed  to  a 
person  as  'cashier'  or  other  fiscal  officer,  of  a  bank  or  cor- 
poration*  it  is  deemed  prima  facie  to  be  payable  to  the  bank  or 
corporation  of  which  he  is  such  officer,  and  may  be  negotiated 
by  either  the  endorsement  of  the  bank  or  corporation  or  the 
endorsement  of  the  officer."    (Code,  §  5604.) 

(9)  Endorsem^ent  where  nams  is  misspelled^  etc. — 
^^Where  the  name  of  a  payee  or  endorsee  is  wrongly  designated 
or  misspelled  he  may  endorse  the  instrument  as  therein  de- 
scribed, adding  if  he  think  fit,  his  proper  signature."  (Code, 
§  5605.) 

(10)  Endorsement  in  representative  capacity, — ^'^Where 
any  person  is  under  obligation  to  endorse  in  a  representative 
capacity  he  may  endorse  in  such  terms  as  to  negative  personal 
Uability."     (Code,  §  6606.) 

(11)  Tim^  of  endorsement;  presumption. — ^'^Except 
where  an  endorsement  bears  date  after  the  maturity  of  the  in- 
strument every  negotiation  is  deemed  prim^  facie  to  have 
been  effected  before  the  instrument  was  overdue."  (Code,  § 
5607.) 

(12)  Place  of  endorsem^ent;  presitmpHon. — ^''Except 
where  the  contrary  appears  every  endorsement  is  presumed 
prima  facie  to  have  been  made  at  the  place  where  the  instru- 
ment is  dated."     (Code,  §  6608.) 

(13)  Continuation  of  negotiable  character. — ^''An  inurn- 
ment negotiable  in  its  origin  continues  to  be  negotiable  until 
it  has  been  restrictively  endorsed  or  discharged  by  payment  or 
otherwise."     (Code,  §  5609.) 

(14)  Striking  out  endorsement. — ^'The  holder  may  at 
any  time  strike  out  any  endorsement  which  is  not  necessary 
to  his  title.  The  endorser  whose  endorsement  is  struck  out 
and  all  endorsers  subsequent  to  him  are  thereby  relieved  from 
liability  on  the  instrument."     (Code,  §  5610.) 

(15)  Transfer  without  endorsement;  effect  of. — ^'H^ere 
the  holder  of  an  instrument  payable  to  his  order  transfers 
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it  for  value  without  endorsing  it  the  transfer  vests  in  the 
transferee  such  title  as  the  transferrer  had  therein,  and  the 
transferee  acquires  in  addition  the  right  to  have  the  endorse- 
ment of  the  transferrer.  But  for  the  purpose  of  determining 
whether  the  transferee  is  a  holder  in  due  course  the  negotia- 
tion takes  effect  as  of  the  time  when  the  endorsement  is  actually 
made."     (Code,  §  6611.) 

(16)  When  prior  ^party  ..may  .negotiate  .instrument. — 
"Where  an  instrument  is  negotiated  back  to  a  prior  party  such 
party  may,  subject  to  the  provisions  of  this  chapter,  reissue 
and  further  negotiate  the  same.  But  he  is  not  entitled  to 
enforce  payment  thereof  against  any  intervening  party  to 
whom  he  was  personally  liable."     (Code,  §  5612.) 

§  15.  Liabilities  of  parties^ —  (1)  Liability  of  m/iker. — 
"The  maker  of  a  negotiable  instrument  by  making  it  engages 
that  he  will  pay  it  according  to  its  tenor  and  admits  the  exist- 
ence of  the  payee  and  his  then  capacity  to  endorse."  (Code, 
§  5622.) 

(2)  Liability  of  drawer.-^^^The  drawer  by  drawing  the 
instrument  admits  the  existence  of  the  payee  and  his  then 
capacity  to  endorse,  and  engages  that  on  due  presentment  the 
instrument  will  be  accepted  or  paid  or  both,  according  to  its 
tenor,  and  that  if  it  be  dishonored  and  the  necessary  proceed- 
ings on  dishonor  be  duly  taken  he  will  pay  the  amount  thereof 
to  the  holder  or  to  any  subsequent  endorser  who  may  be  com- 
pelled to  pay  it.  But  the  drawer  may  insert  in  the  instrument 
an  express  stipulation  negativing  or  limiting  his  own  liability 
to  the  holder."     (Code,  §  5623.) 

(8)  Liability  of  acceptor. — "The  acceptor  by  accepting 
the  instrument  engages  that  he  will  pay  it  according  to  the 
tenor  of  his  acceptance,  and  admits  the  existence  of  the  drawer, 
the  genuineness  of  his  signature,  and  his  capacity  and  au- 
thority to  draw  the  instrument,  and  the  existence  of  the  payee 
and  his  then  capacity  to  endorse."     (Code,  §  5624.) 

(4)  W/ien  person  deemed  endorser. — "A  person  placing 
his  signature  upon  an  instrument  otherwise  than  as  maker, 
drawer,  or  acceptor  is  deemed  to  be  an  endorser  unless  he 
clearly  indicates  by  appropriate  words  his  intention  to  be 
bound  in  some  other  capacity."  (Code,  §  5625;  see  119  Va. 
489.) 
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(6)  Liability  of  irregular  endorser. — ^'^ Where  a  person, 
not  otherwise  a  party  to  an  instrument,  places  thereon  his  sig- 
nature in  blank  before  delivery,  he  is  liable  as  endorser  in 
accordance  with  the  following  rules:  (a)  if  the  instrument  is 
a  bill  or  note  payable  to  the  order  of  a  third  person,  or  is  an 
accepted  bill  payable  to  the  order  of  the  drawer  or  to  bearer, 
he  is  liable  to  the  payee  and  to  all  subsequent  parties;  (b)  if 
the  instrument  is  a  note  or  unaccepted  bill  payable  to  the  order 
of  the  maker  or  drawer  or  payable  to  the  bearer,  he  is  liable 
to  all  parties  subsequent  to  the  maker  or  drawer;  (c)  if  he 
signs  for  the  accommodation  of  the  payee,  he  is  liable  to  all 
parties  subsequent  to  the  payee.''     (Code,  §  5626.) 

(6)  WamtrUy;  wJiere  negotiation  by  delivery ^  etc. — 
"Every  person  negotiating  an  instrxmient  by  delivery  or  by 
a  qualified  endorsement  warrants  that  the  instrument  is  genu- 
ine and  in  all  respects  what  it  purports  to  be;  that  he  has 
good  title  to  it;  that  all  prior  parties  had  capacity  to  contract, 
but  this  does  not  apply  to  public  or  corporate  bonds;  that  he 
has  no  knowledge  of  any  fact  which  would  impair  the  validity 
of  the  instrument  or  render  it  valueless ;  but  when  the  negotia- 
tion is  by  delivery  only  the  warranty  extends  in  favor  of  no 
holder  other  than  the  inmiediate  transferee."  (Code,  §  5627; 
see  116  Va.  137.) 

(7)  Liability  of  general  endorsers. — ^'^Every  endorser 
who  endorses  without  qualification  warrants  to  all  subsequent 
holders  in  due  course  the  matters  and  things  mentioned  in  the 
first  three  instances  of  the  next  preceding  section;  and  that 
the  instrument  is  at  the  time  of  his  endorsement  valid  and 
subsisting.  And  in  addition  he  engages  that  on  due  present- 
ment it  shall  be  accepted  or  paid,  or  both,  as  the  case  may  be, 
according  to  its  tenor,  and  that  if  it  be  dishonored  and  the 
necessary  proceedings  on  dishonor  be  duly  taken  he  will  pay 
the  amount  thereof  to  the  holder  or  to  any  subsequent  endorser 
who  may  be  compelled  to  pay  it."  (Code,  §  5628,  see  120  Va. 
812.) 

(8)  Liability  of  endorser  where  paper  negotiable  by  de- 
livery. — ^^'Where  a  person  places  his  endorsement  on  an  instru- 
ment negotiable  by  delivery  he  incurs  all  the  liabilities  of  an 
endorser."    (Code,  §  5629;  see  115  Va.  441.) 

(9)  Order  in  which  endorsers  are  liable. — ^'^As  respects 
one  another,  endorsers  are  liable  prima  facie  in  the  order  in 
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which  they  endorse;  but  evidence  is  admissible  to  show  that 
as  between  or  among  themselves  they  have  agreed  otherwise. 
Joint  payees  or  joint  endorsees  who  endorse  are  deemed  to  en- 
dorse jointly  and  severally."     (Code,  §  5630.) 

(10)  Liability  of  agent  or  broker. — "Where  a  broker  or 
other  agent  negotiates  an  instrument  without  endorsement  he 
incurs  all  the  liabilities  prescribed  by  section  fifty-six  hundred 
and  twenty-seven  unless  he  discloses  the  name  of  his  principal 
and  the  fact  that  he  is  acting  only  as  agent.     (Code,  §  5631.) 

§  16.    PrescntniMit  for  pajmieiiL — See  Code,  §§  5632-50. 

§  17.    Notice  of  Ashonor^See  Code,  §§  5651-80. 

§  18»  Discharge  ol  a  negotiable  Enstnuneat;  remmda- 
ticm. — "A  negotiable  instrument  is  discharged  by  payment  in 
due  course  by  or  on  behalf  of  the  principal  debtor;  by  payment 
in  due  course  by  the  party  acconmiodated,  where  the  instru- 
ment is  made  or  accepted  for  accommodation;  by  the  inten- 
tional cancellation  thereof  by  the  holder;  when  the  principal 
debtor  becomes  the  holder  of  the  instrument  at  or  after  matu- 
rity in  his  own  right."    (Code,  §  5681.) 

^^A  person  secondarily  liable  on  the  instrument  is  dis- 
charged by  any  act  which  discharges  the  instrument;  by  the 
intentional  cancellation  of  his  signature  by  the  holder;  by  the 
discharge  of  a  prior  party;  by  a  valid  tender  of  payment  made 
by  a  prior  party;  by  a  release  of  the  principal  debtor  unless 
the  holder's  right  of  recourse  against  the  party  secondarily  li- 
able is  expressly  reserved ;  by  any  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment  or  to  postpone  the  hold- 
er's right  to  enforce  the  instrument  unless  made  with  assent  of 
the  party  secondarily  liable,  or  unless  the  right  of  recourse 
against  such  party  is  expressly  reserved."  (Code,  §  5682;  see 
120  Va.  771.) 

^^Where  the  instrument  is  paid  by  a  party  secondarily 
liable  thereon  it  is  not  discharged,  but  the  party  so  paying  it 
is  remitted  to  his  former  rights  as  regards  all  prior  parties, 
and  he  may  strike  out  his  own  and  all  subsequent  indorse- 
ments and  again  negotiate  the  instrument,  except  where  it  is 
payable  to  the  order  of  a  third  person  and  has  been  paid  by  the 
drawer;  and  where  it  was  made  or  accepted  for  accommodation 
and  has  been  paid  by  the  party  accommodated."  (Code,  § 
6683.) 

^'The  holder  may  expressly  renounce  his  rights  against 
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any  party  to  the  instrument  before,  at,  or  after  its  maturity. 
An  absolute  and  unconditional  renunciation  of  his  rights 
against  the  principal  debtor  made  at  or  after  the  maturity  of 
the  instrument  discharges  the  instrument.  But  a  renuncia- 
tion does  not  affect  the  rights  of  a  holder  in  due  course  with- 
out notice.  A  renunciation  must  be  in  i^riting  unless  the  in- 
strument is  delivered  up  to  the  person  primarily  liable 
thereon."    (Code,  §  5684.) 

§  19.  Cancrfhtion  of  initnimeaUii— :See  CanceUaHon  of 
Writings. 

§  20.  Aliemtioii  of  instniiiieiits.^-See  Alteration  of 
Writings. 

§  21.    Frandnleiit  use  of  diock,  dbmft,  or  CMnder.^ — See 
Checks^  section  7. 

§  22.  Meuuiig  of  tormsw— "Bearer''  means  the  person 
in  possession  of  a  bill  of  exchange  or  negotiable  note  which 
is  payable  to  bearer;  "delivery"  means  transfer  of  possession, 
actual  or  constructive  (presumed  in  law)  from  one  person  to 
another ;  "holder"  means  the  payee  or  endorsee  in  possession  or 
the  bearer;  "endorsement"  means  endorsement  completed  by 
delivery ;  "negotiate"  means  to  transfer,  which  is  by  delivery, 
where  payable  to  bearer,  but  by  endorsement  completed  by 
delivery,  where  payable  to  order;  person  "primary"  Uable  is 
the  one  who  by  the  terms  of  the  instrument  is  absolutely  re- 
quired to  pay  it — ^all  others  are  secondarily"  liable;  "reason- 
able time"  or  ^hmreasonable  time"  is  determined  by  the  nature 
of  the  instrument,  the  usage  of  trade  or  business  (if  any)  in 
respect  to  such  instruments,  and  the  facts  of  the  particular 
case;  and  where  the  day  or  the  last  day  for  doing  an  act  falls 
on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the  next 
secular  or  business  day.     (Code,  §§  5752-5.) 

§  23.    Forms  uader  ''Negotiable  Instnunentt.'' — 

Na  1.    Chick 
[See  Cheeks^  section  10.] 


No.  2.    Nbqotzablb  None 
[See  No.  2,  under  PromUsory  and  NegoUahle  Notes,} 


No.  8.    Nbsotiablb  Non  Patablx  m  iHSTALMniTS 
[See  No.  8,  under  Prwnissory  and  Negotiable  Notes.} 
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Na    4.      NUOEIABEJB    NOTB   WITH    GOLLATJBAL    SeCUSOIEB 

[See  No.  4,  under  PranUuory  and  Negotiahlei  Notea.] 


Na  6.    Nbsgotiablb  Note  with  Attthobitt  to  GonrasB  Judomert 
[See  No.  5,  under  Promisaory  and  Negotiahle  Notea.] 


No.  6.    lHLAin>  Bnx  of  Bxchahge 
[See  No.  1,  under  BUla  of  Exchange,] 


No.  7.    FoBEiQK  Bill  of  Bxghakgb 
[See  No.  2,  under  Bill*  of  Exchange.] 


No.  8.     F(»M  OF  PfeOISST 

[See  No.  3,  under  BWa  of  Exchange.^ 


NEWSPAPERS 
See,  also,  Libel. 

^^For  an  act  to  prohibit  the  printing,  stamping  or  impress- 
ing of  words,  figures,  designs,  pictures,  emblems  or  advertise- 
ments on  newspapers  after  the  same  diall  have  been  issued  for 
circulation,  without  first  obtaining  consent  of  the  publisher  so 
to  do;  to  prohibit  the  circulation,  distribution  or  sale  of  a 
newspaper  so  printed,  stamped  or  impressed ;  and  to  prescribe 
fines  and  penalties  for  the  violation  hereof,"  see  Acts  1922, 
p.—. 


1400  NOTARIBB    PUBLIC 

NOTARIES  PUBLIC 

See  Acknowledgements;  Affidavits;  Depositions;  Justice  of  the 
Peace,  div.  VIII  ("Peace  and  Good  Behavior") 

I  1.  Appointment,  term,  bond*  removal,  etc 

I  2.  Who  eligible  to  offloe  of  notary;  liability  notwithstanding  age 

i  3.  Powers  and  duties  of  a  notary 

i  4.  When  no  tax  on  seal  of  notary 

I  6.  Fees  of  a  notary 

i  6.  Various  forms  for  "Notaries" 

§  1.  Appomtmeiit,  term,  bond,  renuyvml,  etc — ^The  Gov- 
ernor, usually  upon  the  recommendation  of  some  one  showing 
the  necessity  for  the  appointment,  appoints  as  many  notaries 
in  the  cities  and  counties  as  he  may  think  proper,  to  hold  office 
for  four  years,  subject  to  removal  by  the  Governor;  and  he 
may  appoint  the  same  person  for  two  or  more  counties  or 
cities.  Notaries  in  cities,  and  in  counties  in  which  cities  or 
parts  thereof  are  located,  may  act  in  each  of  said  localities. 
He  must  give  bond  with  surety  before  the  court  or  clerk, 
within  four  months  from  the  date  of  his  commission,  in  penalty 
of  $500  or  more,  with  condition  for  the  faithful  discharge  of 
the  duties  of  his  office.  Removal  outside  his  jurisdiction  va- 
cates his  office.  The  Secretary  of  the  Commonwealth,  when 
a  commission  is  ordered  by  the  Governor,  sends  the  same 
to  the  clerk  of  the  court,  to  be  delivered  to  the  notary  upon  his 
giving  bond  and  taking  the  oath  of  office.     (Code,  §  2850.) 

§  2.  Who  eligibk  to  dBoe  ol  notary;  liability  notwith- 
standing age^-^Men  and  women  eighteen  years  of  age  are 
eligible  and  may  execute  the  bond  required;  and  are  liable 
for  their  acts  and  omissions  in  like  manner  as  if  they  were  of 
full  age  (Code,  §  2851). 

§  3.  Powers  and  dntiea  of  a  notary.^ — He  may  adminis* 
ter  oaths  of  office  to  members  of  the  General  Assembly  or  a 
judge  of  court  (Code,  §  273). 

He  may  administer  oaths  and  take  affidavits  generally 
(Code,  §§  274-5) ;  take  and  certify  acknowledgments  of  deed 
or  other  writing  (Code,  §  5205),  stating  therein  when  his 
commission  expires  (Code,  §  5210),  and  if  a  woman  notary 

marries,  stating  therein,  "I  was  commissioned  notary  as ", 

giving  her  maiden  name  (Code,  §  5210) ;  take  and  certify 
depositions  of  witnesses  (Code,  §§  6225-6) ;  protest  negotiable 
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instruments  for  non-acceptance  or  non-payment  (Code,  §§ 
5716,  5680),  and  attest  payment  thereof  for  honor  (Code,  §§ 
5784-5) ;  and  attest  copies  of  foreign  records  (Code,  §  6207). 

He  is  also  a  conservator  of  the  peace  and  may  require 
bond  for  peace  and  good  behavior  the  same  as  a  justice 
(Code,  §§  4789,  etc.). 

§  4.  When  no  tax  on  aeal  ol  notary^ — No  tax  is  charged 
when  a  seal  is  annexed  by  a  notary  to  an  affidavit  or  deposi- 
tion; nor  in  pension,  militia,  or  land  bounty  claims;  and  in 
these  cases,  the  notary  using  a  seal  should  certify  that  no  tax 
is  required,  which  may  be  done  by  adding,  ^^no  tax  in  this  case 
being  required  by  the  laws  of  Virginia  upon  the  seal  affixed 
hereto."  (Code,  §  2402.)  In  other  cases,  there  is  a  tax  of 
$1,  and  the  seal  must  be  impressed  upon  an  adhesive  stamp, 
which  may  be  purchased  of  the  clerk  or  treasurer  of  the  county 
or  city  for  $1;  otherwise  the  seal  will  not  be  accepted  as  a 
legal  notarial  seal,  and  the  notary  failing  to  use  the  adhesive 
stamp  or  making  a  false  certificate  that  no  tax  is  required,  is 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  $20.  (Tax 
Bill,  §  16,  in  Appendix  to  Va.  Code,  1919.)  See,  also.  Tax- 
ation  and  Tax  as^  section  29. 

§  5.  Foes  dF  a  notary.^ — By  section  3480  of  the  Code,  the 
fees  of  a  notary  are  as  follows : 

"(1)  Where  there  is  a  protest  by  a  notary,  for  the 
record  thereof,  making  out  instrument  of  protest 
under  his  official  seal,  and  notice  of  dishonor  to 
one  person  besides  the  maker  of  a  note  or  acceptor 

of  a  bill $1  00 

(2)     For  every  additional  notice   10 

(8)     For  taking  and  certifying  the  acknowledgement 

of  any  deed  or  other  writing 50 

(4)  For  administering  and  certifying  an  oath,  unless 

it  be  the  affidavit  of  a  witness  25 

(5)  For  taking  and  certifying  affidavits  or  deposi- 
tions of  witnesses,  where  done  in  an  hour  (a  jus- 
tice now  gets  $1.00) 75 

(6)  If  not  done  in  an  hour,  for  any  additional  time, 

at  the  rate  per  hour  75 

(7)  For  other  services  a  notary  shall  have  the  same 
fees  as  the  clerk  of  a  circuit  or  city  court  for  like 
services." 
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By  section  3494  a  notary  is  required  to  keep  a  fee  book. 

A  notary  returning  affidavits  or  depositions,  must  state 
at  the  foot  thereof  the  fees  therefor,  to  whom  charged,  and  if 
paid  by  whom  (Code,  §  3483). 

Notaries  under  21  years  may  sue  for  fees  due  them  (Code, 
§  2852). 

§  6w    Varioaa  forms  for  ''Notariaa.''— 

[See  under  titles  Acknowledgments y  Affidavits^  Depori- 
tionsy  and  Justice  of  the  Peace^  div.  VIII.  ("Peace  and  Good 
Behavior'').] 


NOTICE 

See  Corporations;  Depositions;  Negotiable  Instruments;  Mo- 
tions for  Money;  "Unlawful  Detainer,"  under  Justice  of 
the  Peace^  div.  III.,  and  other  particular  titles 

i  1.  How  Berred  on  residents 

I  2.  Service  on  non-residentB 

8  8.  Computation  of  time  of  notice  given 

i  4.  Various  forms  off  "Notice" 

§  1.  How  aonrod  on  reaidentSii— By  section  6041  of  the 
Code :  "A  notice,  no  particular  mode  of  serving  which  is  pre- 
scribed, may  be  served  by  delivering  a  copy  thereof  in  writing 
to  the  party  in  person;  or,  if  he  or  she  be  not  found  at  his 
or  her  usual  place  of  abode/by  ddivering  such  copy  and  giving 
information  of  its  purport  to  any  person  found  there,  who  is 
a  member  of  his  or  her  family,  (not  a  temporary  sojourner,  or 
guest)  and  above  the  age  of  sixteen  years;  or  if  neither  he 
nor  she,  nor  any  such  person  be  found  there,  by  leaving  such 
copy  posted  at  the  front  door  of  said  place  of  abode.  Any 
sheriff,  sergeant,  or  constable  thereto  required,  shall  serve  a 
notice  in  his  county  or  city,  and  make  return  of  the  manner 
and  time  of  service;  for  a  failure  so  to  do  he  shall  forfeit 
twenty  dollars.  Such  return,  or  a  similar  return  by  any  other 
person,  not  a  party  to  or  otherwise  interested  in  the  subject 
matter  in  controversy,  who  verifies  it  by  affidavit,  shall  be  evi- 
dence of  the  manner  and  time  of  service.    A  notice  in  writing. 
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however,  which  has  reached  its  destination  within  the  time 
prescribed  by  law,  if  any,  (as,  where  sent  by  mail  or  otherwise 
delivered),  shall  be  sufficient,  although  not  served  in  the  man- 
ner above  mentioned." 

For  notice  served  in  divorce  cases,  see  sections  6042  and 
6108  of  the  Code,  and  Divorce. 

§  2.  Service  on  ncm-resideiita. — By  section  6043  of  the 
Code :  ^'Any  such  notice  as  is  mentioned  in  the  two  preceding 
sections  to  a  person  not  residing  in  Virginia  may  be  served  by 
the  publication  thereof  once  a  week  for  four  successive  weeks, 
in  a  newspaper  published  in  the  city  or  county  where  the  pro- 
ceedings, about  which  the  notice  is  given,  are  to  be  held,  or  if 
no  newspaper  is  published  in  such  city  or  county,  then  in  a 
newspaper  published  in  some  convenient  city  or  county." 

As  to  personal  service,  section  6071  provides:  ^Tersonal 
service  of  the  summons,  scire  facias^  or  notice,  may  be  made  by 
any  person  not  a  party  to  or  otherwise  interested  in  the  sub- 
ject-matter in  controversy,  on  a  non-resident  defendant  out  of 
this  State,  which  service  shall  have  the  same  effect,  and  no 
other,  as  an  order  of  publication  duly  executed,  or  the  publica- 
tion of  a  copy  of  process  or  of  notice  under  this  chapter  (as 
to  'Process  and  Order  of  Publication'),  as  the  case  may  be. 
In  such  case  the  return  shall  be  made  under  oath,  and  shall 
show  the  time  and  place  of  such  service,  and  that  the  defendant 
so  served  is  a  non-resident  of  this  State." 

For  service  on  counsel  in  case  of  depositions,  see  Depori- 
tions,  section  2. 

§  3.  Compiatalioii  of  tune  of  notice  fnren.^By  clause 
8,  of  section  5  of  the  Code :  ''Where  a  statute  requires  a  notice 
to  be  given,  or  any  other  act  to  be  done,  a  certain  time  before 
any  motion  or  proceeding,  there  must  be  that  time  exclusive 
of  the  day  for  such  motion  or  proceeding,  but  the  day  on 
which  such  notice  is  given  or  such  act  is  done,  may  be  counted 
as  part  of  the  time." 

§  4.    Varioos  forms  of  ^Notice.'' — 

No.  1.    NoncB  FOB  Possession  in  Cask  or  Unlawful  DnrAnrm 

[See  No8. 10-12,  under  Justice  of  the  Peace,  div.  Ill  (as  to  "Unlaw- 
ful Detainer"). 
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No.  2.    NoTiOB  or  Honors  wtm  Mohikt  on  Boud,  Non^  cm  Aooouft  ob 

worn  AN  Injitbt 

[See  No.  1,  under  MotUmM  far  Money.] 


No.  3.    NoncE  or  Motions  Against  Ofiiobbs 
[See  NoB.  1  to  11,  under  Sheriff  a.  Sergeants,  CanttableB,  etc.] 


No.  4.      RCTUBN  OF  SeBVICE  on  an  iNDITIDrAL 

[See  N08.  16  and  17,  under  Justice  of  the  Peace,  div.  I.] 


No.  5.    AnmAVXT  or  Service  on  Memweb  or  Fahilt  or  bt  Posting  at 

Fbont  Doob 

[See  No.  13,  under  Justice  of  the  Peace,  div.  III.] 


No.  6.    ArrmAvir  or  Service  on  a  Non-Rbbiiwnt 
See  No.  18,  under  Sheriffs,  Sergeants,  Constables,  etc] 


No.  7.    Return  or  Service  on  Citt  ob  Town 
[See  No.  13,  under  Justice  of  the  Peace,  div.  I.] 


No.  8.    Return  of  Sdivicb  on  Corporations 
[See  No8.  28  and  29,  under  Corporations.] 


No.  9.    Return  or  Service  on  Cabbifb  (Not  Incobfobatbd) 
[See  No.  19,  under  Sheriffs,  Sergeants,  Constables,  etc.] 
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NOVATION  OF  DEBTS 

i  1.  Definition 

i  2.  Novation  as  to  the  debt  itself 

i  3.  Novation  by  subBtitution  of  a  new  debtor 

I  4.  Novation  by  substitution  of  a  new  creditor 

I  6.  Novation  by  substitution  of  a  new  debtor  and  creditor 


§  1.  Definitioik— Novation  is  the  substitution  of  a  new 
for  an  old  debt,  the  latter  being  extinguished ;  it  is  not  a  mere 
substitution  of  a  new  note  or  bond,  but  a  new  obligation  or 
debt. 

§  2.  Novation  as  to  the  debt  itself.^ — ^This  is  where  a  new 
note  is  given  by  the  debtor,  and  accepted  by  the  creditor, 
in  satisfaction  of  a  pre-existing  debt.  The  new  note,  bond  or 
other  security  substituted  for  the  old  must  be  not  only  in- 
tended to  be  a  novation,  and  designed  to  extinguish  the  old 
debt,  but  it  must  be  in  some  particular  different  from  the  old, 
so  as  possibly  at  least  to  be  a  benefit  to  the  creditor,  else  the 
contract  of  acceptance  is  void,  and  the  new  note,  etc.,  is  only 
an  additional  security.     (3  Min.  Inst.  414.) 

Where  a  debt  is  secured  by  a  lien,  extreme  caution  should 
be  taken  in  accepting  other  evidences  of  a  debt  in  place  of  that 
originally  executed,  less  the  novation  release  the  lien  by  impli- 
cation of  law.  Whether  a  novation  is  effected  or  not  depends 
upon  the  intention  of  the  parties.  If  the  new  security  is  taken 
in  full  satisfaction  of  the  old,  clearly  a  novation  results.  But 
no  mere  change  in  the  form  of  a  debt  will  release  the  lien, 
unless  so  intended.  Giving  up  the  original  security  upon 
acceptance  of  the  new,  is  evidence  of  such  intention,  but  not 
conclusive.  An  ordinary  renewal  of  negotiable  paper  with 
no  change  in  the  parties  to  it,  is  generally  held  not  to  affect 
or  release  the  lien  securing  it.  (See  8  Grat.  173;  9  Grat.  485; 
33  Grat.  186;  82  Va.  190;  86  Va.  1.) 

§  3.  Novation  by  sobstitiitioii  of  a  new  debtor.^ — ^Here» 
also,  the  original  liability  must  be  extinguished.  Thus: 
Where  A.  owes  B.,  and  C.  owes  A.,  and  C.  promises  A.,  with 
Ws  concurrence,  to  pay  B.,  the  shifting  and  cessation  of  liabil- 
ity mutually  constituting  the  consideration  for  the  arrange- 
ment. And  C^s  promise  to  pay  B.  is  not  a  promise  to  pay  the 
debt  of  another  and  need  not  be  in  writing  (Code,  §  5561), 
because  A's  debt  is  extinguished,  and  a  new  debt  is  created  by 
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C,  the  consideration  for  which  is  the  extinction  of  his  to  A. 
(3  Min.  Inst.,  414-16.) 

§  4.  Novatioii  by  sabttitntioii  ol  a  new  creditor.^ — ^As, 
where  A.  having  a  claim  against  B.,  sells  and  assigns  it  to  C, 
and  B.  promises  C.  to  pay  it.  Or,  where  an  old  firm  about  to 
be  dissolved  assigns  the  debts  due  them  to  the  new  firm,  and 
the  debtors,  with  knowledge  of  the  assignment,  promise  to  pay 
the  new  firm,  and  are  released  as  to  the  old.  Or,  in  case  of  an 
assignee  of  a  note,  bond,  etc.,  to  whom  the  debtor  makes  a 
promise  to  pay,  the  latter  being  released  as  to  his  former 
creditor.  The  mutual  assent  of  the  three  parties  is  necessary 
to  make  it  an  effectual  novation.     (3  Min.  Inst.  415.) 

§  5.  Novation  by  sabstitntion  of  a  new  debtor  and  cred- 
itor-— ^As,  A  owes  B.,  C.  owes  A,  and  B.  owes  D.,  and  by 
mutual  arrangement,  it  is  agreed  that  C.  shall  pay  D.;  B^s  debt 
to  D.  is  thus  extinguished,  together  with  C's  debt  to  A  and  A's 
debt  to  B.,  and  this  creates  a  consideration  for  C's  promise  to 

D.  Or,  where  A.  sold  B.  a  wagon,  which  B.  afterwards  sold 
to  C,  and  C.  promised,  with  B's  concurrence,  to  pay  A.  for  it, 
and  A.  agreed  to  discharge  B.  Or,  where  an  order  is  addressed 
by  a  creditor  to  his  debtor  to  pay  the  debt  to  a  third  person,  to 
whom  the  creditor  himself  is  indebted,  and  the  order  is  ac- 
cepted in  satisfaction  of  the  debt  due  to  the  third  party,  and 
assented  to  by  the  debtor.     (3  Min.  Inst.  415-16.) 


NUISANCE 

8    1.    Definition   and   punishment  of   public   nuisance;    private 

nuisance 
I    2.    Nuisance  offending  against  religion 
8    3.    Public  scandal,  indecency  and  immorality 
8    4.    Acts  tending  to  break  the  public  peace 
8    5.    Offenses  affecting  the  public  health 
8    6.    Offensire  Industries  and  dangerous  animals 

(1)  OffensiTe  industries 

(2)  Dangerous  animals 

8    7.    Obstructing  highways  and  watercourses 
8    8.    Nuisances  under  the  "Prohibition  Law'' 
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i    9.    Abatement  ot  nuisances,  public  and  priyate 

(1)  Abatement  ot  public  nuisance 

(2)  Abatement  of  nuisance,  public  or  prlTate,  by  one's 

own  hands 
t    10.    Form  of  "description"  In  warrant  or  Indictment 

§  1.  Definition  and  pgniahment  of  public  nnisanoe;  pri- 
vate mrisancfi.  A  public  or  common  nuisance  is  a  common 
law  misdemeanor,  punished,  under  statute  (Code,  §  1520),  by 
a  fine  not  exceeding  $5,000,  and  is  defined  to  be  any  act  or 
omission  that  worketh  hurt,  inconvenience,  damage,  or  annoy- 
ance to  the  public  in  general,  and  not  merely  to  some  particular 
person,  and  no  length  of  continuance  can  legalize  it.  The  of- 
fending qualities  of  a  nuisance  are,  in  general,  smell,  noise, 
danger,  indecency  and  obstruction. 

A  private  nuisance,  which  is  an  injury  to  a  particular 
person,  is  not  indictable,  but  actionable  only,  and  is  defined 
to  be  anything  done  to  the  hurt  or  annoyance  of  the  lands, 
tenants,  or  hereditaments  of  another — e.  g.,  erecting  a  house 
so  as  to  throw  the  rain-water,  falling  on  it,  on  a  neighbor's 
land,  or  so  near  another's  house  as  to  obstruct  such  neighbor's 
ancient  lights;  keeping  hogs  or  other  animals  so  as  to  in- 
conunode  a  neighbor  and  render  the  air  unwholesome;  pol- 
luting a  neighbor's  stream  of  water;  obstructing  one's  private 
right  of  way  across  another's  grounds;  and  other  like  in- 
stances.    (H's  G.  &  M.,  p.  362.) 

§  2.  Nuisance  offending  against  religion. — Any  public 
act  that  grossly  and  wantonly  shocks  the  religious  sense  of 
the  conmiunity  as  a  body,  is  a  public  nuisance — e.  g.,  dis- 
turbing public  rest  on  Sunday  by  unnecessary  conspicuous 
and  noisy  conduct;  continuous  gross  and  scandalous  pro- 
fanity in  the  hearing  of  divers  persons;  publicly  blaspheming 
or  reviling  the  Christian  religion;  and  such  like  offenses 
against  religion.     (H's  O.  &  M.,  pp.  352-3.) 

§  3.  PnbKc  scanHali  mdecency  and  immorality.^ — ^What- 
ever is  productive  of  public  scandal  or  indecency,  shocking 
to  humanity,  or  contra  honos  moreSy  is  likewise  a  public  nuis- 
ance—e.  g.,  habitual  use  of  indecent  language  in  the  presence 
of  passers-by  and  at  the  public  generally,  or  habitual  public 
scolding,  or  being  a  ^^common  scold";  constant  noisy  public 
brawling  and  quarrelling,  or  being  a  ^^common  brawler"; 
fomenting  vexatious  and  groundless  litigation  among  citizens, 
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i.  e.,  being  a  ^^common  barrator";  habitual  eaves-dropping  or 
listening  under  walls  or  windows  or  the  eaves  of  a  house,  to 
hearken  after  discourse,  and  therefrom  to  frame  slanderous 
and  mischievous  tales;  giving  false  alarms  or  intelligence  to 
the  disturbance  of  the  community;  keeping  a  disorderly 
house;  public  cock-fighting  or  other  scandalous  and  disorderly 
gaming;  common  drunkenness;  casting  a  dead  body  into  a 
river  without  burial;  selling  or  buying  a  wife;  bathing  near 
dwellings,  highways,  or  frequent  resorts;  roaming  the  streets 
or  in  public  places  in  a  state  of  nakedness,  or  exposing  one^s 
private  parts  to  the  public  view;  openly  and  notoriously 
haunting  houses  of  ill  fame;  parading  stud  horses  through 
a  city  or  letting  them  to  mares  in  public;  exhibiting  in  public 
an  unnatural  and  monstrous  birth,  or  offensive  and  disgust- 
ing pictures,  or  anything  scandalous  or  indecent.  (H's  G. 
&  M.,  p.  358.) 

As  to  houses  of  prostitution,  etc.,  and  furniture,  etc., 
therein,  as  nuisances,  see  Code,  §  1521 ;  and  Acts  1918,  p.  441. 
See  also  Criminal  Law  and  Procedure, 

§  4.  Acts  tending  to  break  the  public  peece, — ^Whatever 
tends  to  a  breach  of  the  public  peace  is  also  a  public  nuisance 
— e.  g.,  drawing  a  number  of  persons  together,  to  the  dis- 
turbance of  the  neighborhood ;  driving  a  carriage  incautiously 
through  a  crowded  street;  disturbing  a  religious  congrega- 
tion; violently  interrupting  any  public  meeting;  going  about 
armed  with  dangerous  and  unusual  weapons,  to  the  terror  of 
the  citizens;  to  tear  down  forcibly  and  contemptuously  an 
advertisement;  to  break  into  a  house  and  disturb  its  occu- 
pants; and,  in  short,  to  do  any  act  the  natural  consequence 
of  which  is  a  disturbance  of  the  public  peace.  (H's  G.  & 
M.  pp.  368-4.) 

I  5.    Offenses  affecting  the  pnbKc  heelth — Any  act  or 

omission,  which  in  the  regular  course  of  events  is  likely  to 
generate  disease  or  communicate  infection,  is  a  public  nui- 
sance— e.  g.,  allowing  noxious  waters  or  other  filth  to  pass 
from  the  defendant's  lands  to  the  lands  of  neighbors ;  obstruct- 
ing or  damming  a  stream  so  as  to  endanger  the  public  health ; 
knowingly  and  wilfully  exposing  for  sale,  or  having  in  his 
possession  with  intent  to  seU  for  human  food,  articles  which 
he  knows  to  be  unfit  therefor,  exposing  to  the  public  a  human 
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being  or  a  brute  animal  having  a  contagious  disease;  or,  in 
general ;  doing  or  omitting  to  do  any  thing  whereby  the 
public  health  is  endangered.  (H's  O.  &  M.,  p.  354.)  See 
Health. 

For  enforcement  of  health  regulations  in  a  city  or  town, 
see  Code,  §§  1518-19. 

§  B.  Offensive  mdostriea  and  dangeroos  aninuilSir— 
(1)  Offensive  mdusMea. — It  is  not  essential  in  order 
to  constitute  an  industry  a  public  nuisance  that  it  should  be 
detrimental  to  public  health.  It  is  sufficient  if  it  be  offen- 
sive to  the  sense  of  smell  or  of  hearing,  so  far  as  concerns 
the  public  at  large;  or  if  it  in  any  way  produces  general 
physical  discomfort  or  impairs  the  enjoyment  of  life  and 
property  among  the  neighbors.  No  prescription,  collateral 
benefit,  nor  good  intent,  is  a  defense.  And  when  population 
moves  up  to  a  nuisance  previously  in  solitude,  as  general  rule 
the  nuisance  must  recede ;  but  where  the  industry  is  originally 
planted  in  an  uninhabited  district,  not  within  the  corporate 
limits  of  a  city,  or  town,  or  village,  then  whether  the  industry 
must  recede  is  a  question  of  expediency.  The  following  in- 
dustries have  been  held  public  nuisances:  A  swine-yard  or 
even  a  pig-stay  in  a  city;  a  tannery  in  a  city,  a  petroleum 
manufactory  in  a  city;  slaughter-houses  in  a  city  or  in  a 
closely  settled  neighborhood;  tallow  chandlery  in  a  closely 
populated  neighborhood;  storage  of  gunpowder  and  other 
explosive  compounds  in  such  a  way  as  to  imperil  or  even 
terrify  the  community;  noxious  vapors  affecting  the  air  of  a 
populous  neighborhood;  continuous  smoke,  producing  dis- 
comfort in  the  neighborhood;  offensive  continuous  manufac- 
ture of  manures  and  fertilizers;  dairies  in  a  city  when  they 
emit  noxious  and  offensive  exhalations  and  odors,  to  the 
annoyance  of  the  neighborhood.  But  stables,  when  not  con- 
ducted with  such  negligence  as  to  prejudice  public  health, 
even  though  the  value  of  the  property  in  the  immediate 
vicinity  may  be  depreciated  and  immediate  neighbors  may 
be  annoyed  by  the  kicking  and  stamping  of  the  horses,  is  not 
a  public  nuisance;  though  it  is  otherwise  as  to  stables  con- 
ducted with  unnecessary  offensiveness.  Nor  are  brick-kilns, 
unless  managed  in  such  a  way  as  to  be  specially  offensive; 
otherwise  as  to  burning  bricks  in  a  populous  place  so  as  to 
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offend  and  annoy  the  neighbors.  Nor  are  gas  woifa  public 
nuisances,  when  essential  to  a  city  and  conducted  with  proper 
care. 

(2)  Dangerous  ammals. — ^It  is  also  a  public  nuisance  to 
suffer  a  dangerous  animal  to  go  at  large— «.  g.,  a  vicious  dog ; 
a  savage  bull,  or  other  mischievous  or  ferocious  animal.  (H's 
G.  &  M.,  pp.  354-5.)    See,  also,  Ammdls^  etc. 

§  7.  Obstmctbig  highways  and  watercooneft^-To  ob- 
struct in  any  manner,  wholly  or  partially,  a  road  over  which 
the  public  has  a  right  of  way  is  a  public  nuisance — e.  g.,  mak- 
ing a  fence  or  gate,  or  digging  a  ditch  across  or  encroaching 
on  it;  laying  timber  or  other  material  in  it;  allowing  wagons 
to  stand  in  it  an  unreasonable  time;  permitting  the  adjacent 
ditches  to  become  foul,  or  boughs  of  trees  to  project  over  it; 
blasting  in  such  away  as  to  disturb  and  imperil  passers-by; 
mill-owner  opening  a  ditch  or  sluice  across  a  public  road  for 
the  flow  of  his  waters;  placing  on  or  near  the  highway  ob- 
jects likely  to  frighten  horses;  wantonly  and  violently  run- 
ning a  horse  up  and  down  a  highway;  unlicensed  or  exces- 
sive obstruction  by  a  railroad;  collecting  in  a  highway,  by 
the  use  of  violent,  indecent,  and  excited  language,  or  by  any 
public  show  or  game,  a  crowd  by  which  the  passage  is 
blockaded  or  checked;  and,  in  short,  anything  thai  prevents 
the  public  from  having  free  use  of  a  highway  by  unreason- 
ably blocking  it,  or  otherwise  temporarily  excluding  them 
from  it,  or  putting  on  it  permanent  structures,  or  placing  in 
its  vicinity  instruments  which  make  its  public  use  insecure 
or  uncomfortable.    (H's  G.  &  M.,  p.  355.) 

Occupying  or  using  streets,  avenues,  parks,  bridges,  or 
other  public  place  or  property,  or  afi  easement,  in  a  city  or 
town,  contrary  to  law,  is  a  nuisance — Code,  §  3024. 

For  obstructing  highways  and  bridges,  see  Code,  §§  4730- 
67,  and  title  Criminal  Law  and  Procedure. 

It  is  likewise  a  public  nuisance  to  pollute  the  waters  of 
a  stream  used  to  supply  drinking  water  to  a  community  en- 
titled to  use  it  in  this  way,  or  to  obstruct  the  passage  of  rivers 
navigable  for  vessels  employed  in  commerce  by  bridges  or 
otherwise  so  as  to  diminish  appreciably  its  capabilities  for 
navigation,  or  to  divert  a  part  of  such  stream  whereby  the 
current  of  it  is  weakened.    It  is  also  a  public  nuisance  to 
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obstruct  the  free  passage  of  fish,  whether  in  public  or  in 
private  rivers. 

For  the  pollution  of  drinking  water,  see  Code,  §§  1783- 
96;  Acts  1918,  p.  425;  and  title  Criminal  Law  and  Procedure. 

For  obstructing  navigation  or  passage  of  fish  in  certain 
rivers  and  counties  of  the  State,  see  Code,  §§  3577,  4747-54; 
106  Va.  482. 

§  &  Nuisances  under  the  '^Prohibitioti  Laws.** — By  sec- 
tion 4622  of  the  Code:  ^^AU  houses,  boat  houses,  buildings, 
tents,  club,  fraternity  and  lodge  rooms,  boats,  cars  and  places 
of  every  description,  including  drug  stores,  where  ardent 
spirits  are  manufactured,  stored,  sold,  vended,  dispensed,  bar- 
tered, given  away,  furnished  or  used  contrary  to  law,  by  any 
scheme  or  device  whatever,  shall  be  held,  taken  and  deemed 
conmion  nuisances. 

^^Any  person  who  shall  maintain,  or  shall  aid  or  abet,  or 
knowingly  be  associated  with  others  in  maintaining  such 
common  nuisances,  shall  be  guilty  of  a  misdemeanor  and 
judgment  shall  be  given  that  such  house,  building,  tent,  boat 
house,  boat,  car  or  other  place,  or  any  room  or  part  thereof, 
be  closed  up,  but  the  court  may,  upon  the  owner  giving  bond 
in  the  penalty  of  not  less  than  $500,  and  with  security  to  be 
approved  by  the  court,  conditioned  that  the  premises  shall 
not  be  used  for  unlawful  purposes,  or  in  violation  of  the  pro- 
visions of  this  chapter  (as  to  ^Intoxicating  Liquors'),  turn 
the  same  over  to  the  owner." 

An  injunction  may  also  be  had  against  such  nuisances — 
Code,  §  4630. 

§  9.    Abatement  of  nulMuioee,  pnbKc  and  privatei* — 

(1)  Ahatement  of  public  nuisance. — This  is  on  com- 
plaint to  court  by  five  or  more  citizens  and  presentment  of  a 
special  grand  jury;  and  if  upon  trial  the  offender. is  found 
guilty,  he  is  fined  not  over  $5,000,  and  the  nuisance  is  also 
ordered  to  be  removed  and  abated.  A  judgment  against  the 
property  is  enforced  as  an  attachment  levied  on  real  estate 
— see  Justice  of  the  Peace ^  div.  II.  (^^Attachments").  (Code, 
§  1620;  106  Va.  482.) 

Moreover,  a  court  of  equity  will  generally  intervene  by 
way  of  injunction  to  restrain  the  conmiission  or  continuance 
of  nuisances,  whether  public  or  private;  for  they  are  for  the 
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most  part  liable  to  produce  irremediable  injury,  for  which 
damages  or  punishment  is  an  insufficient  atonement,  and  the 
injury  must,  therefore,  be  prevented.  For  the  procedure,  see 
CkKie,  §§  1522-8. 

(2)  Abatement  of  nuisimceSy  public  or  private^  by  one^a 
own  hands, — ^All  nuisances,  public  or  private,  may  be  abated 
or  removed — ^public  nuisances,  by  any  one  of  the  community, 
in  cases  where  serious  damage  would  result  if  the  appeal  for 
abatement  be  to  the  law;  and  private  nuisances,  by  him  only 
who  is  aggrieved  thereby ;  and  in  no  case  must  the  abatement 
cause  a  breach  of  the  peace  or  a  riot,  unless,  possibly,  the  con- 
tinuance of  the  evil  be  more  disturbing  to  the  community 
than  such  breach  of  the  peace.  Thus  a  dog,  when  habitually 
ranging  the  highways  or  marauding  in  fields,  so  as  to  im- 
peril life  or  property,  or  when  disturbing  a  neighbor  by  in- 
cessant and  distressing  noise,  may  be  killed,  but  a  single 
annoyance  is  not  enough,  on  the  ground  given  by  Lord  C!ock- 
t>um,  that  "every  dog  is  entitled  to  at  least  one  worry.^' 

Of  nuisances  of  conmiission,  the  perpetrator  is  taken  to 
be  aware,  and  they  may,  therefore,  be  abated  without  notice 
to  him ;  but  in  case  of  a  nuisance  of  omission  it  is  otherwise, 
mnd  there  must  be  notice  to  the  wrong-doer,  saving  only  in 
the  case  of  branches  of  trees  overhanging  a  highway  or  one's 
private  grounds,  which,  being  an  unequivocal  act  of  negli- 
gence, constitutes  a  special  exception,  and  they  may  be  cut 
without  notice.  The  abatement  must  be  confined  rigorously 
to  the  annoyance  itself,  and  no  wanton  or  unnecessary  injury 
will  be  excused.  The  reason  the  law  allows  this  summary 
method  of  doing  one's  self  justice  is  because  injuries  of  this 
kind  are  such  as  require  an  immediate  remedy,  and  cannot 
wait  for  the  slow  progress  of  the  ordinary  forms  of  justice. 
<H's  G.  &.  M.,  pp.  357-8.)^ 

§•  10.    Form  of  ^description''  in  warrant  or  indictmenL — 

No.   1.     WABBAIfT  OF  ABBEST  FOB  A  NUISANCE  dCNKBALLT 

(Idem.) 

Desgbiftioit: 

**a8  weU  as  on  divers  other  days  and  times,  before  and  afterwards, 
unlawfully  and  injuriously  did  [here  state  the  acts  or  omissions  which 
constitute  the  nuisance],  to  the  ^eat  damage  and  common  nuisance 
of  divers  people  of  this  Commonwealth/' 
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OATHS  AND  BONDS 

See  Affidavits;  Officers  {Comity^  City^  cmd  District) 
§  1.    OntkB    of    offioa^For    the    oaths,    see    Code    §§ 
269-7 ;  who  may  administer,  §  273 ;  where  fact  recorded,  §  277. 
§  2.    Bonds  taken  by  courts  and  officers. — See   Code, 

§§  279-88. 


OBSCENE  BOOKS,  PICTURES,  AND  PRINTS 

§  1.  Pablisliinffy  sdling,  dUtribatmff,  etc.,  obscene 
books,  etc;  how  ponished^— "If  any  person  import,  print,  pub- 
lish, sell,  or  distribute  any  book  or  other  thing  containing 
obscene  language,  or  any  print,  picture,  motion  picture  film, 
figure,  or  description,  manifestly  tending  to  corrupt  the 
morals  of  youth;  or  introduce  into  any  family  or  place  of 
education,  or  buy,  or  have  in  his  possession,  any  such  thing 
for  the  purpose  of  sale,  exhibition,  or  circulation,  or  with 
intent  to  introduce  it  into  any  family  or  place  of  education, 
he  shall  be  guilty  of  a  misdemeanor",  punishable  by  a  fine 
not  over  $500,  or  jail  not  over  12  months,  or  both.  (Code, 
§  4549,  as  amended  by  Acts  1920,  p.  340,  and  §  4782.) 

I  2.    Search  warrant  f  or^ — See  Search  Warrants. 

§  3.    Form  of  ^'desci^tion''  in  vrarrant  or  indEctmenL^- 

No.  1.     Sellino  Obscbne  Books,  Pbhtts,  ob  Pectubbb 

(Code,  %  4649,  as  amended  by  Acts  1920,  p.  340.) 

Dbscbiftion  : 

"did  ttnlawfttUy  seU  and  distribute  a  certain  book,  entitled  , 

containing  obscene  langnage  [or,  a  certain  obscene  and  indeoent  print 
or  picture,  vMUon  picture  film,  representing— BtBte  what],  manifestly 
lendiniT  to  corrupt  the  morals  of  youth." 
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OBSTRUCTION  OF  JUSTICE 

See  Bribery;  Compounding  or  Concealing  Crimes;  Escape^ 
Rescue^  and  Breach  of  Prison;  Jurors  {Offenses  Con- 
cerning); Lobbying;  O fleers   (Disobedience  by  or  of) 

§  1.  Obstnicting  jostioe  by  threttU  or  force;  how  pmi- 
ithedL— By  section  4525  of  the  Code:  "If  any  person,  by 
threats,  or  force,  attempt  to  intimidate  or  impede  a  judge, 
justice,  juror,  witness,  or  an  officer  of  a  court,  or  any  ser- 
geant, constable,  or  other  peace  officer  or  any  revenue  officer, 
in  the  discharge  of  his  duty,  or  to  obstruct  or  impede  the  ad- 
ministration of  justice  in  any  court,  he  shall  be  deemed  to  be 
guilty  of  a  misdemeanor,"  which  is  punishable  by  a  fine  not 
over  $500,  or  jail  not  over  12  months  or  both  (Code  §  4782). 

§  2.    Conlenpti  of  conrtd — See  Contempts. 

§  3.    Form  of  ^iknuiptioii^  in  warrant  or  indictment.-— 

No.  1.    Resistaitob  to  a  Conbtablb  nr  Makhtg  Aebebt 

(Code,  S  4625.) 

descbiftion: 

"did  by  threats  and  force  attempt  to  intimidate  and  impede  C.  R.,  a 
constable  of  said  county,  in  the  discharge  of  hie  duty  in  arreetinir 
him  the  eaid  C.  D.,  he  the  said  C.  R.,  constable  as  aforesaid,  being 
required  to  arrest  the  said  C.  D.  by  a  lawful  warrant  of  arrest  directed 
to  him  commanding  him  so  to  do." 


OFFICE    (DISABILTIES  TO  HOLD) 

For  disability  on  account  of  duelling,  see  Code,  §  289; 
holding  office  under  United  States,  §  290,  and  §  291,  as 
amended  by  Acts  1920,  p.  81;  sentence  for  felony,  §  292; 
validity  of  acts  done  under  color  of  office,  and  contracts  in 
violation  of  this  chapter,  void,  §  293. 

For  what  officers  not  to  hold  more  than  one  office,  see 
Code,  §§  2702,  3093.  Persons  convicted  of  perjury  or  ac- 
cepting a  bribe  are  disqualified  to  hold  office  or  serve  as  juror 
— §  4495,  and  §  4497,  as  amended  by  Acts  1920,  p.  486. 
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OFFICE  JUDGMENTS 

See  Code,  §§  6134-5;  4  Min.  Inst.  720  &  seq.;  Burks'  PL 
&  Pr.,  §  186. 


OFFICERS  (COUNTY,  CITY,  AND  DISTRICT) 

For  when  and  how  they  qualify,  when  office  deemed 
vacant,  bonds,  appointment  and  removal  of  deputies,  incom- 
patible offices,  where  to  reside,  removal  from  office,  forbidden 
contracts  or  claims,  etc.,  see  Code,  §§  2696-2709,  and  Acts 
1918,  p.  506,  amending  §  2705;  Acts  1920,  p.  281,  amending 
§  2702 ;  and  Acts  1922,  amending  §§  2698-9. 

For  act  authorizing  the  auditing  the  accounts  of  city, 
county,  and  State  officials,  see  Acts  1922,  p.  — . 


OFFICERS  (DISOBEDIENCE  BY  OR  OF) 

§  1.    Refusing,  delaying,  etc^  to  eaecate  crimiiial  pro- 

If  any  officer  wilfully  and  corruptly  refuse  to  execute 
any  lawful  process,  requiring  him  to  apprehend  or  confine  a 
person  convicted  of,  or  charged  with,  an  offense,  or  wilfully 
and  corruptly  omit  or  delay  to  execute  such  process,  whereby 
such  person  shall  escape  and  go  at  large,  such  officer  shall  be 
confined  in  jail  not  exceeding  six  months,  and  be  fined  not 
exceeding  $500.'*    (Code,  §  4510.) 

§  2.    Refusal  to  aid  officer  in  exacation  of  liis  offioa^^ 

^^If  any  person,  on  being  required  by  any  sheriff  or  other 
officer,  refuse  or  neglect  to  assist  him  in  the  execution  of  his 
office  in  a  criminal  case,  or  in  the  preservation  of  the  peace, 
or  the  apprehending  or  securing  of  any  person  for  a  breach 
of  the  peace,  or  in  any  case  of  escape  or  rescue,  he  shall  be 
confined  in  jail  not  exceeding  six  months,  and  be  fined  not 
exceeding  $100."    (Code,  §  4511.) 
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§  3.  FaikirB  to  obey  order  of  jostioQ^  otCi,  on  view  of 
breoch  of  tho  paocOt  olc.;  ignonuioe  cl  lib  office,  no  okcom^— 

If  any  person,  being  required  by  a  justice  or  other  conservator 
of  the  peace,  on  view  of  a  breach  of  the  peace  or  other  offense, 
to  bring  before  him  the  offender,  refuse  or  neglect  to  obey  the 
justice  or  other  conservator  of  the  peace,  he  shall  be  punished 
as  is  provided  in  the  preceding  section  for  refusing  to  assist 
a  sheriff;  and  if  the  justice  or  other  conservator  of  the  peace 
declare  himself  or  be  known  to  be  such  to  the  person  so  re- 
fusing or  neglecting,  ignorance  of  his  office  shall  not  be 
pleaded  as  an  excuse.     (Code,  §  4512.) 

Disobedience,  as  embraced  by  the  foregoing  sections,  was 
a  misdemeanor  at  conmion  law;  for  it  has  always  been  the 
duty  of  citizens  to  aid  officers  in  the  discharge  of  their  duties, 
wherever  assistance  is  necessary.  (H's  G.  &  M.,  p.  247.) 

§  4^    Form  of  ^deecriptioii''  in  warrant  or  indEctmen'L— - 

No.  1.    OmcBB  RcruBiiro  ob  Dslathco  toi  Abbebt  a  Pebson 

(Code,  S  4510.) 

DBBCBIPTEOir: 

"then  being  a  constable  (or  the  9heriff)  for  said  county,  did  unlaw- 
fully, wilfnllyp  and  corruptly  refuse  (or  omit  and  delay)  to  execute  a 
lawful  warrant  requiring  him  to  apprehend  and  arrest  one  ST.  F.» 
who  was  charged  with  [here  describe  briefly  the  offense],  whereby 
the  said  B.  F.  did  escape  and  go  at  large." 


No.  2.    RBveniQ  ob  NrauDornrG  to  Aid  an  Onrcn  in  AjugsmrG 

A  Pkbson 

(Code,  8  4511.) 

dbscbiftion: 

"although  he  was  required  by  J.  H.,  a  constable  (or  the  sheriff),  in 
apprehending  and  arresting  one  E.  P.,  then  charged  with  [here  de- 
scribe briefly  the  offense],  did  then  and  there  unlawfully  refuse  and 
neglect  so  to  do.' 


» 


No.   3.      Dl8<»BTING  ObDBB  OF  A  JUSTICE  IN   CeBTAIN  CaSBS 

(Code,  I  4511.) 

description: 

"although  he  was  required  by  J.  R..  a  Justice  for  said  county,  on  view 
of  a  breach  of  the  peace  by  one  E.  P.,  to  arrest  and  bring  the  said 
B.  P.,  before  him  the  said  J.  R.,  did  then  and  there  unlawfully  refuse 
and  neglect  to  obey  the  said  order  of  J.  T.,  Justice  as  aforesaid.' 


n 
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ORCHARDS,  ETC.  (PROTECTION  AGAINST 

DISEASE) 

It  is  unlawful  for  any  person  to  own,  keep,  or  sell  any 
peach,  almond,  apricot,  or  nectarine  tree  (a  variety  of  the 
peach)  known  to  be  infected  with  the  "yellows";  and  pro- 
vision is  made  for  the  appointment  by  the  circuit  judge,  on 
application  of  ten  reputaj[)le  freeholders,  of  inspectors  of 
orchards  within  the  limits  prescribed  by  the  judge,  and  the 
inspector  upon  finding  any  trees  of  fruit  thus  infected,  causes 
them  to  be  destroyed,  with  the  right  of  appeal  to  two  assis- 
tant inspectors  to  be  appointed  by  the  judge,  who  acts  with 
the  inspector.  The  inspector  of  the  state  is  the  Commissioner 
of  Agriculture,  who  furnishes  blanks  and  instructions  to  the 
county  inspectors.     (Code,  §§  894-905.) 

The  board  of  control  of  the  Virginia  Agricultural  Ex- 
periment Station  is  created  a  State  Board  of  Crop  Pest  Com- 
missioners, who  appoints  an  entomologist  and  pathologist 
(one  skilled  in  the  science  and  causes  of  disease  from  insects) 
called  State  Entomologist,  with  necessary  assistants.  The 
commissioners  compile  and  send  out  lists  of  dangerously  in- 
jurious insect  pests  and  diseases  of  plants  that  may  be  con- 
trolled or  eradicated,  with  particular  specifications  as  to  nature 
and  appearance  and  manner  of  dissemination  of  the  pests; 
provide  rules  and  regulations  for  the  State  Entomologist, 
quarantine  rules  and  regulations  as  to  the  sale  and  trans- 
portation of  nursery  stock,  within  or  from  without  the  State ; 
provide  for  the  annual  inspection  of  nursery  stock,  and  the 
issue  to  the  owners  of  certificates  of  freedom  from  insect  pests 
and  plant  diseases.  The  State  Entomologist,  assistant,  or 
local  inspector  determines  the  nature  and  treatment  (at  the 
owner's  expense)  of  plants,  and  reports  same  to  owner,  who 
may  appeal  to  the  commissioners;  and  the  owner  may  be 
compelled  by  the  court  to  give  the  prescribed  treatment.  It 
is  unlawful  to  sell  or  give  away  nursery  stock  without  the 
proper  certificate  attached ;  and  the  dealer  shall  also  get  every 
year  a  certificate  of  registration  from  the  Auditor  of  Pubhc 
Accounts,  countersigned  by  the  State  Entomologist,  which 
costs  $20.00. 

Upon  application  of  ten  freeholders  of  any  city,  county, 
or  magisterial  district,  the  State  Entomologist  or  an  assist- 
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ant  goes  into  the  locality  to  see  if  any  tree  or  plants  have 
San  Jose  Scale;  and  if  so,  a  local  inspector  is  appointed  to 
make  a  full  inspection,  and  he  reports  to  the  owner's  city 
council,  who  fixes  the  inspector's  pay  and  allows  the  same 
upon  account  filed.     (Code,  §§  870-84.) 

For  protection  against  "orange"  or  "cedar  rust,"  of  the 
red  cedar  trees,  see  Code,  §§  885-93,  and  Acts  1922,  amending 
§892. 


ORDER  OF  PUBLICATION 

An  order  of  publication  is  an  order  issued  by  the  court  or 
clerk,  directing  notice  of  a  suit  to  be  published  in  a  news- 
paper and  posted  at  the  front  door  of  the  courthouse.  It  is 
issued  upon  proper  affidavit  of  non-residence,  or  due  diligence 
to  find  the  defendant,  without  eifect,  or  that  process  has  been 
twice  sent  to  the  county  or  corporation  of  his  residence  more 
than  10  days  before  the  return  day  and  returned  not  executed, 
or  that  the  names  of  persons  interested  in  the  subject  to  be 
divided  or  disposed  of  in  a  suit  in  equity,  are  unknown,  or 
where  process  has  been  executed  upon  more  than  30  persons, 
who  represent  like  interest  as  others  not  served  with  process. 
The  affidavit  must  state  the  defendant's  last  known  post-office 
address,  or  if  unknown  that  fact  must  be  stated.  (Code,  § 
3230.)  Where  in  a  divorce  case  the  defendant  is  under  sen- 
tence to  the  penitentiary,  there  is  no  longer  an  order  of  pub- 
lication against  him,  but  service  of  the  process  on  the  super- 
intendent (Code,  §  6042.) 

For  when  clerk  of  Court  of  Appeals  to  issue  order  of 
publication,  etc.,  see  Code,  §  6073. 

For  what  the  order  of  publication  to  state  and  require, 
how  published  and  posted,  and  when  publication  in  a  news- 
paper dispensed  with,  see  Code,  §  6070:  within  what  time 
after  publication  case  tried  or  heard,  no  other  publication 
required  unless  ordered  by  court;  when  notice  and  of  what 
to  be  given  to  counsel;  personal  service  of  process,  etc.,  on 
non-residents,  effect  thereof,  and  return  to  be  made — §  6071; 
within  what  time  case  reheard,  and  any  injustice  corrected — 
§  6072.    See,  also,  Notice  and  Process^  and  particular  titles. 
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"OUSTER  LAW" 

See  Intoxicceting  LiquorB^  section  73 

S  1.    Remoyal  of  offlcere  from  office;  proceedings  therefor 
I  2.    Who  to  represent  Commonwealth  under  preceding  section; 
trial  by  Jury 

§  1.  Removal  of  officer  from  office;  proceedings  there- 
for.— By  section  2705  of  the  Code:  "The  circuit  courts  of 
counties,  and  the  corporation  courts  of  cities,  shall  have  power 
to  remove  from  office  all  State,  county,  city,  town  and  district 
officers  elected  or  appointed,  except  such  officers  as  are  by 
the  Constitution  removable  only  and  exclusively  by  methods 
other  than  those  provided  by  this  and  the  following  section, 
for  malfeasance,  misfeasance,  incompetency,  gross  neglect  of 
official  duty,  or  who  shall  knowingly  or  wilfully  neglect  to 
perform  any  duty  enjoined  upon  such  officer  by  any  law  of 
this  State,  or  who  shall  in  any  public  place  be  in  a  state  of 
intoxication  produced  by  ardent  spirits  voluntarily  taken,  or 
who  shall  have  been  convicted  of  engaging  in  any  form  of 
gambling,  or  of  any  act  constituting  a  violation  of  any  penal 
statute  involving  moral  turpitude.  The  power  to  remove  the 
clerk  of  a  court  shall  be  vested  only  in  the  court  of  which  he 
is  clerk. 

"All  proceedings  under  this  section  shall  be  by  order 
of  the  court  on  its  own  motion,  or  on  motion  in  open  court, 
or  upon  complaint  in  writing,  filed  in  the  circuit  court  of 
the  county  or  corporation  court  of  the  city  in  which  the  officer 
proceeded  against  resides  and  holds  office,  which  complaint 
shall  state,  with  a  reasonable  accuracy  and  detail,  the  grounds 
or  reasons  for  the  removal  of  the  officer  of  whom  complaint 
is  made,  and  shall  be  sworn  to  by  the  person,  or  by  some 
officer  of  the  organization  or  corporation  making  it.  As  soon 
as  the  order  is  entered  by  the  court  on  its  own  motion,  or  on 
motion  made  in  open  court,  or  the  complaint  is  filed,  the 
court  shall  forthwith  cause  a  rule  to  be  issued,  requiring  the 
officer  complained  of  to  show  cause,  if  he  can,  why  he  should 
not  be  removed  from  office,  the  rule  alleging  in  general  terms 
the  cause  or  causes  for  such  removal.  The  rule  shall  be  re- 
turnable in  not  less  than  five  nor  more  than  ten  days,  and 
shall  be  served  upon  the  officer  with  a  copy  of  the  complaint 
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when  the  proceeding  is  founded  on  a  complaint,  but  wh^i  the 
proceeding  is  founded  upon  an  order  of  the  court  of  its  own 
motion,  or  upon  a  motion  made  in  open  court,  with  a  copy  of 
such  order.  Upon  return  of  said  rule  duly  executed,  unless 
good  cause  shall  be  shown  for  a  continuance,  or  postponement 
to  a  later  day  in  the  term,  the  case  shall  be  tried  on  the  day 
named  in  said  rule  taking  precedence  over  all  other  cases  on 
the  docket,  and  if  upon  such  trial  it  shall  appear  that  the  officer 
has  violated  any  of  the  provisions  of  this  section,  or  has  failed 
in  the  performance  of  his  duty  as  required  herein,  he  shall  be 
removed  from  office.  Nothing  in  this  section  shall  be  con- 
strued to  interfere  with  any  power  vested  in  the  mayor  of 
any  city  by  section  120  of  the  Constitution  of  the  State,  or 
to  repeal  any  provision  of  the  charter  of  any  city  or  town, 
or  any  ordinance  in  pursuance  of  such  charter,  for  the  re- 
moval of  any  of  the  officers  of  said  city  or  town.'' 

§  2.  Who  to  represent  Commonwealth  onder  preced- 
ing section;  trial  by  jory. — By  section  2706  of  the  Code :  ''In 
any  trial  under  the  preceding  section  the  attorney  for  the 
Conmionwealth  shall  represent  the  Commonwealth.  In 
prosecutions  arising  under  chapter  184  and  all  other  prohi- 
bition laws  pertaining  to  ardent  spirits  as  therein  defined,  the 
Commissioner  of  Prohibition,  if  an  attorney  at  law,  or  some 
attorney  representing  his  office,  shall,  with  the  attorney  for 
the  Conmionwealth,  represent  the  Conmionwealth,  and  said 
conmiissioner  shall  have  the  right  to  employ  other  counsel 
to  be  associated  with  them.  No  complaint  arising  under 
chapter  184  shall  be  dismissed  without  the  consent  of  the 
Commonwealth's  attorney  and  the  Commissioner  of  Prohibi- 
tion, or  the  attorney  representing  him.  If  the  proceeding  is 
against  the  attorney  for  the  Commonwealth  for  violating  any 
of  the  provisions  of  the  preceding  section  then  the  court  shall 
appoint  some  attorney  to  represent  the  Commonwealth,  except 
in  cases  arising  under  chapter  184,  when  the  Commissioner  of 
Prohibition  shall  have  the  right  to  select  an  associate  with 
the  attorney  so  appointed  by  the  court.  Any  such  officer 
proceeded  against  for  violating  the  provisions  of  the  preced- 
ing section  shall  have  the  right  to  demand  a  trial  by  jury, 
except  in  cases  where  the  officer  is  an  appointee,  in  which  case 
it  shall  be  triable  by  the  court  without  a  jury.    The  Com- 
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monwealth  and  the  defendant  shall  both  have  the  right  to 
apply  to  the  Supreme  Court  of  Appeals  for  a  writ  of  error 
and  supersedeas  upon  the  record  made  in  the  trial  court,  and 
the  Court  of  Appeals  shall  hear  and  determine  such  cases." 


OVERSEERS  AND  SUPERINTENDENT  OF 

THE  POOR 

S  1.    EUection,  term,  qoaliflcation,  and  bond  and  pay  of  oTerseers; 

superintendent  of  the  poor 
§  2.    Dttties  of  superintendent  of  the  poor 
S  3.    Powers  and  duties  of  an  overseer 

§  1.  Elecdon,  term,  cjnalificafioni  bolide  and  pay  of 
overteers;  anperinteiideiit  df  die  poor. — In  each  magisterial 
district  is  elected  one  overseer  of  the  poor,  on  Tuesday  after 
the  first  Monday  in  NoTember,  in  every  fourth  year  after 
1919,  to  serve  four  years;  and  he  qualifies  before  the  court, 
judge,  or  clerk,  by  taking  the  oaths  prescribed  by  law,  and 
giving  bond  in  penalty  not  less  than  $500  and  not  less  than 
double  the  amount  that  will  actually  pass  through  his  hands. 
(Code,  §§  127,  2696-8.)  An  overseer  gets  $2  per  day  while 
actually  engaged,  not  exceeding  $20  a  year,  to  be  paid  out  of 
the  county  levy  (Code,  §  2806). 

A  superintendent  of  the  poor  for  the  county  poorhouse 
is  appointed,  upon  recommendation  of  the  board  of  super- 
visors, by  the  court  or  judge,  in  November,  every  fourth  year 
after  1919,  for  four  years;  and  he  qualifies  before  the  court, 
judge,  or  clerk  by  taking  the  oaths  prescribed  by  law,  and 
giving  bond  in  penalty  from  $1,000  to  $4,000.  (Code,  §§  126, 
2696-8.)  His  salary  is  fixed  by  the  board  of  supervisors,  ac- 
cording to  population  of  county,  not  less  than  $240  nor  more 
than  $400  (Code,  §  2799). 

§  2.  Datiet  of  siqMrinteiideiit  of  the  poor.^ — He  has 
charge  of  the  county  poorhouse,  or  when  there  is  none,  pro- 
vides suitable  accommodations,  under  the  directions  of  the 
board  of  supervisors,  making  reports  annually  or  oftener, 
if  required,  of  expenditures,  and  of  whatever  relates  to  the 
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business  of  maintaining  the  poor.     (Code,  §§  2794,  2798.)    He 
may  sue  and  be  sued  (Code,  §  2797). 

While  it  is  the  business  of  the  superintendent  to  take 
charge  of  and  provide  for  all  paupers  committed  to  him  at 
the  place  of  general  reception  by  the  individual  overseers,  or 
otherwise,  according  to  law,  the  expense  is  provided  for,  ac- 
cording to  an  estimate  submitted  by  the  superintendent,  by 
the  board  of  supervisors,  which  also  provides  necessary  build- 
ings and  a  suitable  farm  as  a  place  of  general  reception  for 
the  poor  of  the  county  (Code,  §§  2794-5,  2798). 

The  supervisors  also  may  appoint  a  physician  and  nurse 
to  attend  the  poor  at  the  poorhouse  and  allow  a  reasonable 
compensation  therefor  (Code,  §  2796). 

§  3.  Powers  and  duties  of  an  overieer. — ^He  sends  to  the 
poorhouse  those  paupers  of  his  district  who  have  legal  set- 
tlement in  his  county,  sends  paupers  to  their  proper  place 
of  settlement,  or  out  of  the  State,  and  prevents  begging  in 
his  district.  The  poor  within  the  law,  or  pauper,  is  one 
unable  to  maintain  himself,  and  his  family,  if  it  is  unable 
to  maintain  itself.  A  person  has  a  legal  settlement  in  a 
county  if  he  has  resided  therein  one  year ;  provided  he  has  not 
(being  then  a  pauper)  migrated  into  the  State  within  three 
years.  Application  for  relief  is  made  to  the  district  over- 
seer where  the  pauper  resides,  or  if  there  be  no  overseer  there, 
then  to  one  in  another  district.  If  relief  is  wrongfully  re- 
fused, the  court  may  dire<;t  assistance  to  be  furnished.  Gren- 
eraUy  the  pauper  is  sent  to  the  poorhouse,  and  if  able  to  work 
is  made  to  do  so.  But  a  district  overseer,  when  ordered  by 
the  board  of  supervisors,  may  give  assistance  to  paupers  st 
their  homes,  the  expenses  thereof  to  be  certified  by  the  over- 
seer to  the  board.  The  board  provides  an  annual  emergency 
contingent  fund  for  each  district,  not  exceeding  $60.  (Code, 
§§  2800-2805.) 

An  overseer  may,  by  a  previous  order  of  the  court,  place 
in  an  incorporated  institution  for  destitute  children,  or  may 
bind  as  an  apprentice,  any  minor  who  has  or  is  likely  to  be- 
come chargeable  to  the  county  or  city  (Code,  §  5299). 
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OYSTERS  AND  OTHER  SHELL  FISH 
See  lAcenae^  and  License  Taxes 

§  !•  ComnuMion  of  fisheries.— See  Fishing  and  Fisher- 
ieSj  section  1. 

§  2.    Oysters  and  other  shell  fish  in  general — See  G>de, 

§§  3219-98,  and  Acts  1920,  pp.  834,  828,  amending  §§  3254, 
3293,  respectivly;  and  Acts  1922,  amending  §§  3240,  3246, 
3257,  3292,  3299  (4). 

§  3.    Potomac  river  statutes^ — See  Code,  §§  3299 — 3305. 

§  4.  Procedare  for  enforcing  forfeitures,  under  fish, 
oyster,  and  game  laws</ — See  Code,  §§  3366-77. 


PAINTS,  TURPENTINE  AND  LINSEED  OIL 

For  "an  act  to  prevent  deception  in  the  sale  of  paint, 
turpentine,  linseed  oil  and  any  substitute  therefor;  to  provide 
for  true  labels  for  the  same;  and  providing  for  enforcement 
thereof;  and  providing  penalty  for  the  violation  thereof," 
see  Acts  1922,  p.  — .  * 


PARDON 

§  1.  Power  of  Governor  to  pardon;  commutation  of 
capital  punishment. — By  section  5069  of  the  Code:  ''The 
Governor  shall  not  grant  a  pardon  in  any  case  before  con- 
viction. In  any  case  in  which  he  shall  exercise  the  power 
conferred  on  him  by  the  Constitution  (§  73)  to  commute 
capital  punishment,  he  may  issue  his  order  to  the  Superin- 
tendent of  the  Penitentiary,  requiring  him  to  receive  and 
confine  (and  the  superintendent  shall  receive  and  confine)  in 
the  penitentiary,  according  to  such  order,  the  person  whose 
punishment  is  commuted.  To  carry  into  effect  any  commu- 
tation of  punishment,  the  Oovemor  may  issue  his  warrant 
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directed  to  any  proper  officer;  and  the  same  shall  be  obeyed 
and  executed." 

^'Any  officer,  to  whom  any  order  or  warrant  of  the  Gov- 
ernor is  directed,  shall  make  return  thereof  to  the  Secre- 
tary of  the  Commonwealth,  who  shall  preserve  the  same  in 
his  office."     (Code,  §  5070.) 

By  section  73  of  the  Constitution,  the  Governor  has  power 
(except  when  the  prosecution  was  by  the  House  of  Delegates), 
*'%o  grant  reprieves  and  pardons  after  conviction;  to  remove 
political  disabilities  consequent  upon  conviction  for  offenses 
committed  prior  or  subsequent  to  the  adoption  of  this  Consti- 
tution, and  to  commute  capital  punishment;"  but  he  must  re- 
port biennially  to  the  General  Assembly  the  particulars  of 
each  case  and  his  reasons  for  the  pardon,  etc. 

§  2.  RemisaioD  of  finat.^ — Section  73  of  the  Constitution 
also  gives  the  Governor  ^'power  to  remit  lines  and  penalties  in 
such  cases,  and  under  such  rules  and  regulations  as  may  be 
prescribed  by  law" ;  for  which  see  Fines,  section  3. 


PARENT  AND  CHILD 

See  Guardian  and  Waard;  Minor,  Infants,  or  Children 

S  1.  What  children  are  legitimate 

I  2.  Duty  of  father  to  support  his  children;  when  chUd  to  Bup> 

port  parent 

§  3.  Custody  of  children 

S  4.  Correction  of  children  by  parents 

§  5.  When  parent  entitled  to  child's  seryices  and  wages 

8  6.  Consent  of  parent  to  child's  marriage 

8  7.  Parent  has  no  control  over  minor's  estate 

§  1.  What  diildreii  are  legitimate.— A  legitimate  child 
in  Virginia  is  one  born  in  wedlock  (provided  procreation  by 
the  husband  was  not  impossible),  and  this  is  true  even  though 
the  marriage  may  afterwards  be  declared  void  from  the 
beginning  (except  in  case  of  marriage  of  white  and  colored 
persons) ;  or  one  bom  within  a  competent  time  after  the  mar- 
riage is  ended;  or  one  born  before  marriage,  if  the  parents 
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afterwards  intermarry  and  the  father  recognizes  the  child  as 
his  either  before  or  after  the  marriage.     (Code,  §§  5269-70.) 

§  2.  Daty  of  father  to  support  his  chiUren;  nvhen  diiU 
to  support  parent. — By  the  common  law  of  Virginia  the 
father  is  legally  bound  to  supply  necessaries  to  his  infant 
child;  and  for  non-support  he  may  be  piocceded  against 
criminally  the  same  as  for  non-support  for  his  wife. 

By  an  extensive  statute  (§  1909)  it  is  now  provided  that 
either  parent  or  both  may,  in  term  or  in  vacation,  be  pro- 
ceeded against  civilly  by  rule  to  show  cause  why  he  may 
not  be  compelled  to  support  the  child,  and  if  found  able 
to  do  so,  or  to  contribute  thereto,  the  court  will  direct  weekly 
or  monthly  payments  for  one  year  to  the  custodian  of  the  child, 
and  may  require  recognizance  for  appearance  at  court  when- 
ever ordered  within  the  year,  and  for  compliance  with  the 
orders  of  the  court.    See  Desertion  or  Non-Support. 

The  child  may  bind  the  father  for  necessaries,  on  the 
score  of  duty  as  well  as  on  the  score  or  agency, — like  in  the 
case  of  the  wife— see  title  Marriage^  sections  4  and  7.  This 
duty  of  support  prevails  even  though  the  child  has  property 
of  his  own;  but  if  the  father  is  not  able  to  support  and  ed- 
ucate him  in  a  manner  corresponding  to  the  fortune  he  is 
to  enjoy,  a  court  of  equity  will  decree  such  a  sum  to  be  con- 
tributed periodically  from  the  child's  estate  as  will  suffice 
to  accomplish  the  purpose  in  view;  and  allowance  may  also 
be  made  for  bacjk  maintenance,  but  without  interest.  (1 
Minor,  408-9.) 

Where  a  child  is  entitled  to  a  fund  imder  the  control 
of  a  court  (though  no  suit  be  pending)  of  less  than  $500, 
the  court  may  decree  it  to  be  turned  over  to  the  child,  if  of 
sufficient  age  and  discretion,  to  use  it  judiciously;  other- 
wise to  one  of  the  parents  for  the  education,  maintenance 
and  support  of  the  child,  but  if  no  parent  be  living  capable 
of  handling  the  fund,  the  court  will  cause  the  fund  to  be 
applied  to  the  ^^maintenance  and  support''  (^'education"  not 
mentioned)  of  the  child.     (Code,  §  5344.) 

By  statute,  a  child  16  or  over  and  able,  is  bound  (under 
penalty  of  a  fine  not  over  $500  or  jail  not  over  12  months,  or 
both)  to  support  his  mother  or  aged  or  infirm  father,  he  or 
she  being  in  destitute  or  necessitous  circumstances.  (Acts  1922, 
p.—.) 
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§  3.  Outodjr  of  cfaiUnen.— The  father  has,  against  all 
other  persons,  the  right  to  the  custody  of  his  child  under  21 
years,  and  on  his  death  or  disability  (or  in  case  of  an  illegiti- 
mate child)  the  mother  (even  though  married  again)  is  en- 
titled thereto;  and  he  or  she  has  the  right  even  as  against  the 
guardian  appointed  by  the  father's  will,  or  by  the  court  of 
chancery,  at  least  (as  to  such  guardian  but  not  as  to  another 
person)  until  she  (in  the  case  of  the  mother)  marries  again. 
Section  5320  of  the  Code,  provides  that  where  another  guard- 
ian is  appointed  by  the  court  or  the  father's  will,  for  a  minor 
and  his  estate,  'i;he  father  of  the  minor  if  living,  and  in  case 
of  his  death,  the  mother,  while  she  remains  unmarried,  shall, 
if  fit  for  the  trust,  be  entitled  to  the  custody  of  the  person  of 
the  minor,  and  to  the  care  of  his  education" ;  and  the  Revisors 
of  the  Code  of  1919  add  this  sentence  of  general  application 
taken  from  Act  1916 :  ^^If  either  the  father  or  the  mother  of  an 
unmarried  infant  (i.  e.,  a  minor)  be  dead  or  unable  or  refuse 
to  take  its  custody,  or  has  abandoned  his  or  her  family,  the 
other  shall  be  entitled  to  the  custody,  services,  and  earnings  of 
such  infant." 

But  while  the  father  prima  facie  is  entitled  to  the  cus- 
tody of  his  child,  the  court  (at  common  law  and  by  statute — 
Code,  §§  5107,  5111,  5326)  has  authority  to  give  the  cus- 
tody  to  the  mother  or  another,  where  it  will  be  for  the  best 
interests  of  the  child,  which  is  the  polar  star  in  deciding 
its  custody  in  all  cases.  The  husband  has  been  deprived  of 
this  custody  on  account  of  its  tender  age  (as,  seven  months  or 
even  older)  or  physical  infirmity,  or  some  gross  moral  delin- 
quency on  the  father's  part,  as  cruelty  to  the  child,  habitual 
drunkenness,  blasphemy,  profligacy,  or  other  immorality, 
showing  him  to  be  clearly  unfit  for  so  important  a  function. 
(1  Minor,  427-9.) 

In  divorce  cases,  the  innocent  party  on  whose  prayer  a 
divorce  is  granted,  is  usually  entitled  to  the  custody  of  the 
children.     (22  Grat.  16;  83  Va.  816;  95  Va.  701;  96  Va.  1192). 

A  parent  may  transfer  to  another  the  custody  of  his 
child,  and  the  court  will  sustain  the  agreement  if  it  is  not 
injurious  to  the  child,  but  for  its  welfare  (82  Va.  433;  567; 
95  Va.  707). 

To  invade  this  parental  right  of  custody  by  abduction 
is  a  civil  injury  for  which  the  parent  may  have  redress  at 
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law  for  damages,  or  the  custody  may  be  restored  on  a  writ 
of  habeas  corpus  where  the  child  is  under  14,  but  where 
over  that  age,  he  is  merely  released  from  illegal  custody  and 
left  to  choose  for  himself;  or  by  a  suit  for  the  purpose,  or 
on  decreeing  a  divorce  either  from  the  bond  or  from  bed 
and  board,  or  ^ven  pending  such  suit,  the  custody  of  the 
children  may  be  decreed  (§§  5107,  5111,  5326). 

A  violation  of  the  right  of  custody  is  also  a  criminal 
offense — see  Abduction  section  2,  (1). 

Where  any  husband  and  wife  live  in  a  state  of  separa- 
tion without  being  divorced,  the  court  or  judge  in  vacation, 
upon  petition  of  the  mother,  after  reasonable  notice,  and  proof 
(which  may  be  by  deposition)  may  award  the  custody  of  a 
minor  child  to  the  mother,  under  such  regulations,  restric- 
tions, etc.,  as  may  be  best,  or  make  an  order  merely  for  the 
access  of  the  mother  (Code,  §§  5327-30). 

Taking  a  child  from  its  lawful  custodian  is  also  pun- 
ished criminally — see  title  Abduction. 

§  4  Correction  of  duUren  hiy  parents. — ^The  parent, 
whether  father  or  mother,  and  a  teacher  (who  stands  in  the 
place  of  the  parent)  in  a  less  degree,  may  lawfully  admin- 
ister such  moderate  and  reasonable  correction  of  a  child 
as  is  for  the  benefit  of  his  training  and  education  (1  Mi- 
nor, 427, 434)  ;  and  a  minor  under  16,  guilty  of  a  misdemeanor, 
may  (in  place  of  the  punishment  otherwise  provided)  be 
ordered  by  the  justice  or  judge  to  be  whipped  by  the  pa- 
rent or  guardian,  or  some  one  selected  by  the  justice  or 
judge  (Code,  §  1924). 

§  5.  When  parent  entitled  to  chiUTs  tervices  and  wages* 
— ^The  father,  or  the  mother  (if  she  is  the  legal  custodian 
of  their  minor  child) ,  is  entitled  to  the  services  and  earnings 
of  the  child  (Code,  §  5320) ;  unless  indeed  the  parent  re- 
linquishes the  claim,  which  is  easily  implied,  as,  where  the 
child  has  for  some  time  been  permitted,  without  objection, 
to  receive  his  wages  himself,  or  is  living  apart  from  his  fa- 
ther with  his  consent  or  is  married,  or  is  left  to  manage  his 
own  affairs,  and  to  make  and  execute  his  own  contracts  for 
a  considerable  time,  or  even  if  the  father  knew  of  such  con- 
tract and  made  no  objection.  (1  Minor,  215,  429-30.)  The 
wages  of  a  minor  is  not  liable  to  garnishment,  or  other- 
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wise  liable  to  the  payment  of  the  debts  of  pareiit&  (Ckxle,  § 
6558.  See  also,  Employer  and  Employee^  section  3;  and 
&uardian  cand  Ward^  section  5. 

§  C  (UmamA  of  parent  to  chOd'e  inanrMige. — Where  the 
child  is  under  21  years,  and  has  not  been  previously  married, 
consent  of  the  parent  or  guardian  must  be  given  as  pro- 
vided in  the  statute  (Code,  §  5078;  or  see  title  Marriage^ 
section  4) ;  but  the  marriage  is  not  made  void  for  the  want 
of  such  consent,  if  the  license  be  issued  (Code,  §  5082). 

§  7.  Parent  has  no  control  orer  minor^s  aetata. — ^This 
power  belongs  to  the  guardian  duly  appointed.  See  Gruar- 
dian  and  Ward. 
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See  By-Laws 
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1. 

DeflnlUon,  origin,  and  general  nature 

s 

2. 

DilTerent  kinds  of  assemblies 

s 

3. 

Organization 

(1) 

Of  permanent  assemblies 

(2) 

Of  occasional  assemblies 

(a)  Where  no  credentials  and  election  not  so  Im- 

portent 

(b)  When  credentials,  or  election  is  important 

s 

4. 

Credentials 

s 

5. 

Quomm 

(1) 

Meaning 

(2) 

Number  required 

(3) 

No  business  without  a  quorum 

(4) 

What  a  smaller  number  may  do 

(5) 

How  ascertained 

(6) 

The  principle  of  the  quorum  should  not  be  Tiolated 

« 

(7) 

Where  members  leaye  during  the  session 

§ 

6. 

Officers 

(1) 

President 

(a)  Qualifications 

(b)  DuUes 

(c)  Rights  and  priTileges 

(2) 

Secretary 

(a)  Qualifications 

(b)  Duties 

(c)  Rights  and  priylleges 

(8) 

Other  officers— qualifications  and  duties 
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§    7.    Biembera 

(1)  Rights 

(a)  Equality 

(b)  Riglit  to  Introduce  and  discuss  measures 

(c)  Right  to  protection 

(2)  Duties  of  members 

(a)  Should  respect  the  oflloers  of  the  body 

(b)  Should  respect  fellow  members 

(c)  Should  show  due  respect  to  the  body 

(d)  Should  render  required  senrioe 

(e)  Should  submit  to  diBcisions 
§    8.    Obtaining  the  floor 

S    9.    Motions 

(1)  Tlie  proper  means  for  introducing  measures 

(2)  Motion  must  be  seconded 

(3)  Motions  may  be  required  to  be  in  writing 
S  10.    Resolutions,  orders,  petitions,  bills,  or  acts 

(1)  Resolution 

(2)  An  order 

(3)  A  petition 

(4)  A  bill,  or  act 
S  11.    "Question" 

S  12.    VoUng 

(1)  Voting  by  sound  of  TOices 

(2)  Voting  by  show  of  hands 

(3)  Voting  by  separation 

(4)  Voting  by  yeas  and  nairs 

(a)  A  plan  for  recording  each  rote 

(b)  Special  object 

(c)  How  taken 

(d)  Obligation  to  rote 

(e)  Abuse  of  this  method  of  ToUng 

(f)  When  debate  must  cease 

(g)  Right  to  change  one's  rote 

(h)     Number  required  to  order  the  yeas  and  nays 
(i)     Not  often  applicable  to  religious  bodies 

(5)  Voting  by  ballot 

§  13.    The  parliamentary  gauntlet  of  motions,  etc. 

S  14.    Precedence 

§  15.    Debate 

§  16.    Amendments 

§  17.    Postponing  and  suppressing  questions 

S  18.    Reconsideration 

§  19.    Adoption  of  motions 

§  20.    Protest 

S  21.    Committees 

(1)  In  general 

(2)  Reports  of  committees 

(3)  Minority  reports 
§  22.    800  points  of  order 
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§  !•  DiAnifkw^  flrigiDy  and  conend  BAtnrBi — Briefly,  it 
is  the  system  of  common  sense  rules  and  generally  adopted 
usages,  by  which  deliberative  assemblies  are  governed.  These 
rules  or  usages,  not  being  statutory  nor  a  part  of  the  common 
law,  and  as  they  may  be  supplanted  by  other  rules  adopted 
by  the  assembly  or  body,  they  are  not  law  in  the  technical 
legal  sense  of  being  rules  of  conduct  for  citizens  (not  public 
assemblies),  prescribed  by  the  law-making  body  of  a  state, 
commanding  what  is  right  and  prohibiting  what  is  wrong; 
but  they  are  rules  which  common  experience  and  usage  have 
found  necessary  and  convenient  and  which  public  assemblies 
or  gatherings  have  uniformly  adopted,  for  the  orderly,  con- 
venient and  practicable  conduct  of  their  business.  These 
rules  had  their  origin  in  the  practice  of  the  English  Parliament, 
hence  called  ^Parliamentary  law'';  but  in  the  United  States 
they  have  been  gradually  modified,  so  as  to  be  better  adapted  to 
our  people ;  and  the  practice  of  Congress,  especially  the  House 
of  Representatives,  and  of  our  national  coventions  and  also 
state  legislative  bodies,  have  helped  to  fashion  our  parliamen- 
tary law  and  practice  to  suit  the  tastes  and  needs,  the  genius 
and  institutions  of  our  country.  The  rules  in  these  different 
bodies  are  somewhat  varjring,  but  the  general  rules  and 
principles  of  parliamentary  law  are  the  same  for  public  as- 
semblies or  legislative  bodies,  where  no  others  have  been 
specifically  adopted.  It  is  usual  and  safer,  however,  to  adopt 
some  one's  compilation  or  manual  for  the  government  of  the 
particular  body,  organization,  or  society ;  as  Jefferson's,  Cush- 
ing's  or  Fish's  Manual,  Reed's  or  Robert's  Rules  of  Order,  or 
Mell's  Parliamentary  Practice,  or  Cushing's  Law  and  Prac- 
tice of  Legislative  Assemblies*  or  Gore's  Rules  of  Congress,  or 
Hackett's  The  Gavel  and  the  Mace,  or  Stevens'  Law  of  As- 
semblies, or  Kerfoot's  Parliamentary  Law,  or  McTyeire's 
^'Rules  of  Order  Applicable  to  Ecclesiastical  Courts  and  Con- 
ferences," in  his  ^^Manual  of  Discipline,"  etc.  Laws  made  by 
any  particular  body  for  its  own  special  government  are  usually 
called  "rules." 

§2.  Different  Idnda  of  aasemUiM.— They  are:  (1) 
Permanent  assemblies,  as.  United  States  or  State  Senate, 
House  of  Representatives,  House  of  Delegates,  certain  boards 
of  trustees,  boards  of  managers,  church  conferences,  associa^ 
tions,  conventions,  clubs,  societies,  and  other  bodies  not  pro- 


PARLIAMENTARY  LAW  1481 

yiding  for  its  dissolution,  but  having  a  permanent  existence 
of  some  sort;  (2)  occasional  assemblies,  of  various  kinds, 
which  are  called  for  some  temporary,  special  purpose,  and 
when  this  is  accomplished  they  adjourn ; '  as,  constitutional 
conventions,  political  conventions  (county,  state,  or  national), 
councils  to  organize  a  church  or  ordain  a  minister,  etc.,  (in 
all  which  cases  the  members  represent  constituencies  and 
therefore  require  credentials),  and  temperance  meetings,  or 
any  kind  of  mass-meeting. 

§  3,  Orguizatioii. — ^An  assembly  is  organized  when  it 
has  a  president  (sometimes  called  chairman,  speaker,  or 
moderator)  and  a  secretary  or  clerk,  though  others,  as,  vice- 
president,  assistant  secretary,  treasurer,  etc.,  are  frequently 
elected.  Let  the  one  presiding  at  the  organization  strictly 
enforce  the  rule  that,  pending  organization  nothing  is  in 
order  except  what  pertains  to  organization. 

(1)  Of  pemument  assemblies. — In  the  first,  or  original, 
organization  of  such  assemblies,  and  in  the  absence  of  any 
special  rule  or  statute  upon  the  subject,  such  bodies  must 
organize  just  as  would  occasional  assemblies  (see  (2)  below). 

Some  permanent  assemblies  have  to  reorganize  from  time 
to  time.  In  some  cases  this  reorganization  is  provided  for 
by  special  constitutional  or  statutory  enactment,  as,  for  ex- 
ample, in  our  State  legislatures.  Where  this  is  the  case,  the 
law  should  be  followed  literally.  Where  no  such  provision 
exists,  the  usual  plan  is  as  follows:  (1)  The  officers  previously 
elected  continue  in  office  until  their  successors  are  elected. 
(2)  When  the  time  for  the  election  arrives,  the  president 
and  secretary  of  the  previous  meeting,  if  present,  will  take 
their  proper  places.  (3)  The  president  will  call  the  body 
to  order.  (4)  If  there  is  to  be  any  religious  exercise,  it 
should  come  at  this  point.  (5)  The  president  will  then  call 
for  a  proper  roll  of  the  names  of  those  entitled  to  sit  as 
members  of  the  body.  (6)  The  roll  must  be  made  out  by 
the  secretary  according  to  the  rule  which  has  been  adopted 
or  agreed  to  by  the  body.  (7)  When  the  roll  is  properly 
made  out,  the  secretary  will  read  the  list.  (8)  The  presi- 
dent will  then  announce  that  the  body  is  ready  to  proceed  to 
the  election  of  officers,  and  that  nominations  for  president 
are  in  order.  Any  number  of  nominations  may  be  made. 
But  any  one  may,  at  any  time,  make  a  motion  to  close  nomi- 
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nationa  A  nomination  does  not  need  to  be  seconded,  al- 
though this  is  often  allowed.  If  the  former  president  is  re- 
nominated, he  will  yield  the  chair,  for  the  time  being,  to  a  yioe- 
president,  or  to  some  one  else  not  in  nomination.  (9)  After 
the  nominations  cease,  or  are  closed  by  vote,  the  presiding  offi- 
cer will  order  the  vote  to  be  taken  for  president  as  is  provided 
for  by  the  constitution  or  by-laws.  If  there  is  no  way  speci- 
fied for  taking  the  vote,  the  president  may  take  it  as  he  sees 
fit,  or  the  body  may  determine  this  by  special  vote.  (10)  If  the 
election  is  by  ballot,  the  president  should  appoint  a  committee 
to  distribute  blanks,  and  to  collect  and  count  the  ballot&  When 
the  constitution  or  any  special  rule  provides  for  holding  an 
election  by  ballot,  it  is  not  in  order  for  the  secretary,  or 
any  one  member  to  cast  the  ballot  for  any  nominee,  except 
under  special  provision,  or  by  unanimous  consent.  (11)  It 
is  allowable  to  proceed  with  the  election  of  a  secretary,  or 
secretaries,  while  the  ballots  for  president  are  being  counted. 
(12)  As  soon  as  the  presiding  officer  learns,  through  those 
appointed  to  count  the  ballots,  the  result  of  the  election  for 
president,  it  is  his  duty  to  announce  the  result  and  to  have 
the  newly  elected  president  take  the  chair.  Usually  a  com- 
mittee is  appointed  to  conduct  the  president-elect  to  the 
chair.  (13)  The  newly  elected  president  will  then  complete 
the  organization  of  the  assembly  by  holding  the  elections  for 
other  officers  in  so  far  as  this  is  unfinished. 

If  the  secretary  of  the  previous  meeting  is  absent,  and 
the  former  president  is  present,  the  first  business  will  be  the 
election  of  a  temporary  secretary.  If  the  president  of  the 
previous  meeting  is  not  present,  the  highest  vice-president 
who  is  present  should  take  his  place  and  organize  the  meet- 
ing. If  neither  the  president  nor  any  one  of  the  vice-pres- 
idents is  present,  the  secretary,  if  present,  acts  for  this  pur- 
pose. If  none  of  the  former  officers  are  present,  the  assem- 
bly must  secure  officers  just  as  would  be  done  by  an  occasion- 
al assembly — (see  (2),  below). 

(2)  Of  occasional  assenibJies. — (a)  Where  no  credentials 
and  election  not  so  important. — (1)  Some  one  rises  and  calls 
the  meeting  to  order.  He  may,  if  he  wishes,  state  why  they 
have  assembled,  and  call  for  nominations  for  president,  or 
he  may  make  a  nomination  himself.  Others  may  rise  and 
address  the  first  speaker,  and,  when  recognized  by  him,  make 
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other  nominations.  (2)  Seconds  are  not  necessary  to  nomi- 
nations, but  they  are  generally  allowed.  (3)  When  the  nomina- 
tions cease,  or  are  closed  by  vote,  the  person  acting  as  spokes- 
man, or  president  pro  tern,  will  take  the  vote  on  the  nomina- 
tions. The  vote  must  be  taken  on  the  names  in  the  order 
in  which  the  nominations  have  been  made  until  some  one 
has  a  majority.  In  case  there  is  difficulty  in  securing  a  ma- 
jority, it  is  usual,  after  the  first  few  votes  or  ballots,  to  pass 
a  resolution  that  after  a  certain  ballot  the  one  having  the 
fewest  votes  be  dropped.  (4)  The  person  receiving  a  major- 
ity of  all  the  votes  should  be  immediately  invited  by  the 
temporary  chairman  to  take  the  chair  and  complete  the  or- 
ganization. He  does  this  by  calling  for  nominations  for 
the  other  offices,  putting  the  question  upon  the  nominations 
and  declaring  the  result  of  the  votes,  and  calling  upon  those 
elected  to  take  their  places. 

(b)  When  credentials ^  or  election  is  important. 
(1)  Here  there  will  be  held  first  an  election  for  temporary 
officers,  just  as  in  the  last  case.  In  this  temporary  organiza- 
tion those  having  prima  facie  evidence  of  right  to  seats  are 
entitled  to  vote.  The  person  acting  as  chairman  may  decide 
who  these  are.  But  an  appeal  from  his  decision  to  the  assem- 
bly may  be  taken.  (2)  Then  some  member  will  move  the  ap- 
pointment of  a  committee  on  credentials.  (3)  When  the  com- 
mittee is  appointed,  those  claiming  the  right  to  membership 
will  be  asked  to  hand  in  their  credentials  if  this  has  not 
already  been  done.  The  committee  will  then  retire  and  con- 
sider these  credentials  and  prepare  a  report  on  the  same  and 
offer  this  report  through  its  chairman  to  the  body  as  soon 
as  possible.  (4)  It  is  usual,  also,  after  the  committee  on  cre- 
dentials is  appointed,  to  appoint  a  committee  to  nominate 
permanent  officers.  The  one  making  this  motion  may  name 
the  committee  in  the  motion,  or  may  move  that  the  chair 
appoint  the  committee;  or  any  one  may  suggest  oi  move  the 
appointment  in  some  other  way  of  the  committee  on  nomi- 
nations, and  the  body  may  appoint  accordingly,  or  in  any 
other  way  that  it  sees  fit.  While,  however,  it  is  usual  to 
appoint  such  a  committee  it  is  not  necessary.  The  assembly 
may  elect  directly,  without  any  committee  on  nominations. 
(5)  Pending  the  examination  of  the  credentials  by  the  com- 
mittee, the  body  may  entertain  itself  with  speeches,  or  engage 
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in  religious  exercises,  or  adjourn  until  such  time  as  it  wiU 
hear  the  report  of  the  committee  on  credentials.  (6)  Aftw 
the  report  of  the  committee  on  credentials  has  been  acted 
upon,  the  next  business  in  order  will  be  the  election  of 
permanent  officers.  If  there  has  been  appointed  a  committee 
on  permanent  organization,  the  report  of  this  committee  is 
called  for.  If  this  report  is  adopted,  the  temporary  chair- 
man will  invite  the  officers  elected  to  take  their  places,  and 
the  temporary  officers  will  retire.  It  is  usual  in  such  cases 
to  appoint  some  one  to  conduct  the  president-elect  to  the 
chair.  The  body  is  now  ready  for  business,  being  fully  or- 
ganized. If  the  report  of  the  committee  on  nominations  or 
pennanent  organization,  be  rejected,  the  matter  may  be  referred 
back  to  the  same  committee,  or  to  a  new  committee,  or 
the  body  may  elect  officers  upon  public  nomination.  (Ker- 
foot's  Parliamentary  Law,  pp.  9-13.) 

§  4  Credentiala. — Credentials  are  the  letters,  or  evi- 
dence, that  one  can  give  that  he  has  been  chosen  or  appointed 
to  be  a  member  of  the  assembly.  There  is  no  difference  in 
essential  principle  between  permanent  and  occasional  bodies 
as  to  the  rules  applicable  to  credentials.  Only  in  permanent 
assemblies  there  is  no  need  for  the  election  of  temporary 
officers,  since  the  old  officers  act  as  the  temporary  officers. 

In  some  assemblies  the  matter  of  credentials  is  very 
important,  in  order  to  prevent  unauthorized  persons  from 
getting  into  the  assembly  and  influencing  or  controlling  its 
action.  There  are  some  assemblies,  however,  especially  some 
religious  assemblies,  where  the  credentials  serve  scarcely  any 
other  purpose  than  to  afford  a  correct  list  of  members  for 
publication.  In  such  assemblies  the  matter  of  credentials  is 
comparatively  unimportant. 

When  credentials  are  required,  they  should  be  inquired 
into  before  the  election  of  permanent  officers,  unless  there  is 
some  special  rule  or  usage  to  the  contrary.  For  there  is  no 
purpose  that  can  be  served  by  credentials  more  important 
than  that  of  determining  who  may  take  part  in  the  organi- 
zation of  the  assembly. 

In  some  assemblies  (for  example  legislatures,  etc.)  there 
is  a  special  law  as  to  credentials,  and,  of  course,  where  this 
is  the  case,  such  law  governs  in  the  matter;  and  it  must  be 
obeyed  literally. 
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In  religious  assemblies  there  are  various  methods  as  to 
credentials. 

When,  for  any  reason,  special  inquiry  needs  to  be  made 
as  to  credentials,  whether  in  a  religious,  or  other  kind  of 
assembly,  the  proper  way  is  for  some  one  to  move  the  ap- 
pointment of  a  committee  on  credentials;  and,  in  the  motion, 
he  may  either  name  persons  to  be  appointed,  or  suggest  that 
the  chair  appoint  such  a  committee,  or  make  any  other  sug- 
gestion that  he  may  see  fit  to  make  as  to  the  appointment  of 
the  committee.  The  president  should  put  the  motion  to  the 
assembly  as  it  lias  been  made. 

(When  such  a  committee  is  appointed,  it  should  take 
charge  of  the  whole  matter  of  credentials;  and  as  a  com- 
mittee, make  such  examination  of  the  offered  credentials  as 
will  bring  out  the  facts;  and  report  to  the  house  upon  the 
subject  as  soon  as  possible,  stating  which  persons,  in  the 
judgment  of  the  committee,  are  entitled  to  seats.  If  there 
are  rival  claims,  or  if  the  right  of  any  one  to  a  seat  is  on 
any  account  challenged,  this  committee  should  investigate 
these  matters  also,  and  report  upon  them  to  the  body. 

In  case  any  member  is  not  satisfied  with  the  report  of 
the  committee,  he  may  offer  a  motion  in  the  assembly  to 
amend  or  change  the  report  of  the  committee,  and  the  as- 
sembly will,  by  vote,  decide  whether  to  accept  the  report  of 
the  committee,  or  make  the  proposed  change. 

In  case  the  report  is  adverse  to  any  one's  claim  to  a  seat, 
the  party  whose  claim  is  thus  disputed  should  be  heard  by 
the  assembly  in  his  defense.  Then  he  should  withdraw.  Or 
if  not  required  to  withdraw,  he  should  remain  silent  unless 
invited  to  speak  again.  In  no  event  should  he  vote  upon  his 
own  case,  A  person  whose  right  to  a  seat  is  challenged, 
may,  however,  vote  on  all  questions  not  affecting  his  own 
rights,  provided  he  can  show  the  required  prima  facie  evi- 
dence of  his  right  to  a  seat.  (Kerfoot's  Parliamentary  Law, 
pp.  18-15.) 

§  5.  Qnonmi^l)  Meaning, — ^The  word  quorum,  in 
Parliamentary  Law,  means  a  number  agreed  upon,  or  pro- 
vided for  in  some  way,  as  necessary  to  be  presMit  in  a  deliber- 
ative assembly  in  order  to  the  transaction  pf  business.  The 
principle  of  the  quorum  is  that  a  sufficient  number  ought 
to  be  present  to  give  authority  and  weight  to  the  decisions 
reached. 
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(2)  Number  required. — ^In  some  assemblies  no  quorum 
is  required.  This  is  true  of  some  churches  (as,  of  an  annual 
or  district  conference  of  the  Methodist  Church),  and  of  as- 
semblies that  are  not  representative  or  judicial.  In  oth»r 
assemblies  the  quorum  is  fixed  by  special  rule,  or  statute,  e.  g., 
in  Congress,  and  in  most  legislative  assemblies.  Any  de- 
liberative assembly  may  fix  by  a  rule  of  its  own,  the  quorum 
when  the  same  is  not  otherwise  fixed  by  higher  law.  When 
not  so  fixed  by  law,  or  special  rule,  or  recognized  custom,  it 
requires  a  majority  of  the  enrolled  members  to  make  a  quorum 
in  ordinary  assemblies.  In  assemblies  the  number  of  whose 
members  is  fixed  by  constitutional  provision  or  law,  e.  g., 
legislative  assemblies,  the  quorum  consists,  if  not  otherwise 
provided  for,  of  a  majority  of  those  who  ought  to  have  been 
elected,  and  not  simply  a  majority  of  those  in  attendance. 
In  bodies  where  many  of  those  elected  may  not  attend,  the 
quorum  should  consist  of  a  majority  of  those  in  attendance 
at  any  annual  session.  This  is  especially  true  of  many  re- 
ligious associations  and  conventions.  Otherwise  it  would 
frequently  be  impossible  to  transact  any  business. 

(3)  No  business  without  a  quorwm, — In  assemblies 
where  a  quorum  is  required,  no  business  can  be  begun  if  it 
is  known  that  a  quorum  is  not  present,  and  if  business  is  in 
progress  it  should  stop  when  it  is  ascertained  that  no  quorum 
is  present.  The  chair,  however,  is  not  bound,  either  in  taking 
the  chair  or  in  the  progress  of  business,  to  take  notice  of  the 
absence  of  a  quorum,  unless  his  attention  is  called  to  the 
matter,  or  some  special  rule  requires  him  to  do  so.  This 
would,  in  may  cases,  be  very  onerous  to  the  chair,  and  very 
undesirable  to  the  assembly.  A  quorum  is  always  supposed 
to  be  present  unless  attention  is  called  to  the  contrary.  Even 
vote  after  vote  may  be  taken  where  a  quorum  does  not  vote, 
and  still  a  quorum  is  supposed  to  be  present  until  some  one 
raises  the  point  of  "no  quorum." 

(4)  Wluxt  a  smaller  mmnher  may  do, — ^A  smaller  num- 
ber than  a  quorum  may  continue  in  session  and  endeavor  to 
secure  a  quorum,  or  it  may  adjourn  from  time  to  time  until 
a  quorum  is  secured ;  and  in  some  assemblies  special  provision 
exists  for  sending  after,  and  even  compelling  the  attendance  of, 
absent  members.  If  no  time  has  been  fixed  for  the  next 
meeting,  the  assembly,  even  if  there  be  no  quorum,  may  fix 
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the  time;  otherwise,  an  adjournment  would  be  a  dissolution. 
(6)  How  ascertazTied. — (1)  The  presence  or  absence 
of  a  quorum  is  usually  ascertained  by  roll  call,  or  by  some 
vote  that  is  counted;  or  it  may  be  ascertained  by  an  actual 
count  of  those  present  by  the  chair,  or  the  secretary,  under 
the  instructions  of  the  chair.  (2)  Sometimes  it  is  settled  by 
special  rule  how  the  quorum  is  to  be  ascertained.  It  ought 
always  to  be  so  settled  where  any  question  can  arise  as  to  the 
proper  method  of  ascertaining  the  presence  of  a  quorum. 
Our  Lower  House  of  Congress  has  had  great  trouble  in  this 
particular.  It  seems,  however,  to  be  now  settled  that  the 
chair  may  count  those  in  sight. 

(6)  TJie  principle  of  the  quorv/m  should  not  he  violated, 
— Even  in  assemblies  where  a  quorum  is  not  actually  required, 
the  principle  of  the  quorum  should  always  be  observed,  and 
no  important  business  should  be  transacted  until  a  reasonable 
number  of  the  members  can  be  gotten  together.  It  is  far 
better  to  adjourn,  and  for  the  time  leave  the  business  un- 
attended to,  than  to  violate  this  principle.  If  violated,  how- 
ever, a  larger  number  can,  at  any  subsequent  meeting,  recon- 
sider or  repeal  the  objectionable  action. 

(7)  Where  members  leave  during  the  session, — ^In  bodies 
where  many  members  leave  before  the  close  of  the  session,  it 
is  usually  wise  not  to  raise  a  question  of  quorum.  It  should 
never  be  done  on  the  last  day  of  the  session,  as  there  is  gener- 
ally much  routine  business  to  be  attended  to  which  is  com- 
paratively unimportant,  and  yet  sufficiently  important  to  de- 
mand attention.  Oftentimes  it  would  happen  that  to  raise  a 
question  of  quorum  on  the  last  day  would  require  the  assem- 
bly to  adjourn  without  transacting  this  routine  business. 
This  is  especially  true  of  many  religious  gatherings.  (Ker- 
foot's  Parliamentary  Law,  pp.  15-18.) 

§  C  Offioeri«F— (1)  President, — (a)  Qualijications. — ^To 
be  a  good  presiding  officer,  one  should  have  quick  perception, 
and,  with  this,  a  good  judicial  mind,  so  that  he  may  be  able 
to  see  quickly  all  points  involved,  and  decide  fairly  upon  all 
questions.  He  should  be  entirely  impartial  in  all  his  rulings, 
trying  to  give  to  every  one  his  rights.  He  should  be  thor- 
oughly familiar  with  the  law  by  which  the  assembly  is  gov- 
erned. He  should  be  a  man  of  even  temper,  and  one  who 
will  be  at  all  times  gentlemanly  in  his  bearing  towards  every 
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one,  and  thus  avoid  all  friction  in  his  management  of  the 
body.  He  should  have  tact  to  turn  aside  quickly  and  easily 
the  various  occasions  for  friction  that  inevitably  arise  among 
member&  And,  above  aU,  he  should  be  a  man  of  prompt- 
ness and  firmness  in  all  decisions.  A  man  who  is  slow  to 
decide  a  question,  and  to  any  degree  wavering  after  a  decision, 
is  unfit  to  be  a  presiding  officer.  The  presiding  officer  must 
be  president  while  he  presidea  If  a  president  is  not  right  in 
any  decision,  it  can  easily  be  corrected  by  appeal  or  other- 
wise. But  for  a  president  to  waver  means  confusion,  and 
inability  on  the  part  of  the  assembly  to  transact  business. 
(Kerfoot's  Parliamentary  Law,  18-19.) 

(b)  Duties. — They  are:  (1)  To  call  the  members  to 
order  at  the  appointed  time. 

(2)  To  conduct  the  opening  religious  service,  or  appoint 
some  suitable  person  to  do  so,  where  that  is  customary. 

(3)  To  direct  the  roll  to  be  called  at  the  opening  of  each 
session,  unless  otherwise  ordered,  and  have  the  records  of  the 
previous  session  read,  corrected,  if  necessary,  and  approved. 

(4)  To  call  up  the  business,  in  order.  When  no  order  of 
proceeding  has  been  prescribed,  the  president  may  present  or 
entertain  any  business  that,  in  his  judgment,  should  come 
before  the  body.  The  usual  order  of  business  is  reading  of 
the  minutes,  reports  of  standing  committees,  reports  of  spe- 
cial committees,  special  orders  of  the  day,  and  introduction  of 
new  business.  In  an  Annual  and  Quarterly  Conference  of  the 
Methodist  Church,  the  regular  questions  are  brought  forward 
by  disciplinary  authority,  and  at  the  president's  discretion,  as 
to  time  and  circumstances. 

(5)  To  entertain  all  propositions,  made  in  order;  to  put 
to  the  vote  all  questions  that  may  properly  arise,  and  declare 
the  result;  to  enforce  order  and  decorum  in  debate;  to  decide 
all  questions  of  law;  to  give  the  floor  to  the  one  entitled  to  it 
when  two  or  more  rise  and  claim  it  about  the  same  time;  to 
give  information  when  referred  to  on  points  of  order;  to 
appoint  committees  when  directed  in  a  particular  case,  or 
when  a  regulation  requires  it;  and  to  authenticate,  by  his 
signature,  all  acts  and  proceedings  of  the  assembly. 

'(6)  All  messages  and  communications  addressed  to  the 
body  should  be  received  and  opened  by  the  president  thereof, 
and  by  him  announced.  These  communications  should  con- 
stitute the  first  item  of  business. 
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Not  only  do  all  written  communications  reach  the  assem- 
bly through  the  president,  but  personal  and  verbal  ones  also. 
If  any  agent  wishes  to  gain  the  attention  of  a  body,  or  any 
visitor  or  fraternal  delegate  is  to  be  introduced,  the  president 
should  first  be  notified,  and  consenting  to  the  arrangement. 
When  a  stranger  is  brought  forward  to  the  chair  for  the 
purpose  of  being  introduced,  or  ^^invited  to  a  seat  within  the 
bar,"  the  president  not  having  been  previously  consulted,  it 
sometimes  occasions  unpleasant  delays  or  interruptions;  and 
the  embarrassment  is  increased,  if  he  be  not  a  proper  person 
to  be  introduced  to  that  body. 

(7)  He  may  propose  what  appears  to  him  the  most  regu- 
lar and  direct  way  of  bringing  any  business  to  issue. 

(8)  He  should  carefully  keep  notes  of  the  orders  of  the 
day,  and  call  them  up  at  the  times  appointed.  (McTyeire's 
Manual  of  the  Discipline,  214-16.) 

(c)  RigMs  and  privileges. — ^The  president  does  not,  by 
reason  of  being  president,  forfeit  any  of  his  rights  as  a  mem- 
ber of  the  body.  He  can  at  any  time  call  some  one  else  to 
the  chair,  and  take  his  place  upon  the  floor  as  a  private  mem- 
ber, and  have  all  the  rights  that  any  other  member  has.  It 
is,  however,  better  that  a  president  should  be  involved  as  little 
as  possible  in  the  debates  and  contests  of  the  body.  He  should 
keep  himself  as  far  as  possible  from  everything  like  partisan- 
ship as  to  any  measure,  and  only  claim  his  right  to  take  part 
in  the  ordinary  proceedings  when  he  feels  that  it  is  really  his 
duty  to  do  so.  When  he  does  this,  he  should  always  call  some 
one  else  to  the  chair.  No  president  has  the  right  to  remain  in 
the  chair  while  trying  to  forward  his  own  views  on  any  dis- 
puted case.  He  need  not  leave  the  chair  to  discuss  an  appeal. 
He  should  usually  not  vote  on  any  question  except  in  case  of  a 
tie  votB.  He  is  expected,  by  reason  of  his  office,  to  vote  in  cases 
of  tie.  He  may,  however,  e\ef)  then  refuse  to  vote,  if  he  so  de- 
sires, in  which  case  the  measure  fails  for  lack  of  majority. 
Still  the  president  has  the  right  to  vote  on  any  measure  if  he  so 
chooses.  It  is  only  a  question  of  wisdom  as  to  the  ^exercise 
of  this  right.  But  the  president  who  insists  on  exercising 
this  right  will  very  likely  soon  fail  to  command  that  respect 
which  is  due  to  a  presiding  officer.  When,  however,  a  presi- 
dent represents  a  constituency,  and  their  interests  demand 
that  he  should  vote,  then  it  is  his  duty  to  vote.    He  may  not 
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sacrifice  his  responsibility  to  his  constituents  because  of  his 
position  as  president.  (Ker foot's  Parliamentary  Law,  p. 
20.) 

He  may  speak  to  points  of  order  in  preference  to  other 
members,  rising  from  his  seat  for  that  purpose,  and  decide 
questions  of  order  subject  to  an  appeal,  without  debate,  by 
any  two  members. 

(2)  Secretary. — (a)  Qualijications, — The  secretary  also 
should  be  fairly  well  acquainted  with  parliamentary  law,  es- 
pecially with  all  the  law  pertaining  to  his  official  duties.  He 
should  be  a  man  of  quick  perception,  so  as  to  be  able  to 
catch  readily  and  accurately  motions  that  are  not  put  into 
writing  by  the  mover.  He  should  be  able  to  express  him- 
self in  clear  and  accurate  language,  so  that  he  can  put  into 
form  verbal  motions  and  language  that  he  is  required  to  re- 
port. He  should  be  a  quick  reader  of  manuscript,  and  a 
good  and  impressive  reader  before  the  assembly.  He  should 
be  able  also  to  keep  the  record  in  an  easily  legible  handwrit- 
ing^ and  in  such  an  orderly  way  that  any  one  may  easily 
gather  from  his  minutes  just  what  the  assembly  has  meant 
to  put  to  record.  He  should  be  one  who  will  do  willingly 
and  promptly  anything  that  is  required  of  him  in  the  line 
of  his  duties  as  secretary.  He  undertakes  to  be  a  true  ser- 
vant of  the  body. 

(b)  Duties. — He  should  always  be  at  his  desk  when  the 
meeting  is  called  to  order;  keep  an  accurate  list  of  the  mera- 
ers;  take  down  all  motions  that  are  stated  by  the  chair,  im- 
less  the  same  are  already  in  writing;  read  all  papers  to  the 
assembly  as  directed  by  the  chair;  keep  an  exact  record  of 
every  motion  that  receives  a  majority  vote,  and  of  all  busi- 
ness that  is  actually  transacted  by  the  body,  whether  by  mo- 
tion or  otherwise.  In  some  assemblies  he  is  required  to  keep 
a  record  of  all  motions  and  all  business  proposed.  He  should 
learn,  on  entering  upon  his  office,  what  the  body  requires 
of  him  as  to  its  record.  He  should  call  the  roU  of  the  assem- 
bly whenever  ordered  to  do  so  by  the  chair  or  the  assembly, 
and  report  to  the  chair  the  result  of  any  such  roll  call.  He 
should  take  charge  of  all  lists  of  committees  that  may  be  ap- 
pointed, and  notify  the  chairman  of  such  committees  of  their 
appointment,  furnishing  each  chairman  with  a  list  of  the 
entire  committee,  and  with  such  information  as  may  be  needed 
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concerning  the  appointment  and  the  duties  of  the  committee. 
He  should  be  ready,  at  all  reasonable  times,  to  give  informa- 
tion to  any  member  of  the  body  as  to  any  matter  of  business 
of  which  he  is  required  to  keep  a  record.  He  should  take 
charge  of  all  papers  turned  over  to  him  by  the  president,  or 
by  the  body,  and  be  ready  to  produce  such  papers  at  any 
time  when  they  may  be  properly  called  for.  No  one  has  any 
right  to  withdraw  papers  from  his  keeping  except  in  accord- 
ance with  the  rules  of  the  assembly,  or  upon  the  consent  of 
the  secretary.  And  the  secretary  should  see  that  this  rule 
is  observed.  He  should  promptly  and  cheerfully  obey  any 
special  order  of  the  body  as  to  the  manner  in  which  he  shaU 
keep  the  record  of  proceedings,  and  as  to  all  papers  intrusted 
to  him,  and,  in  fact,  as  to  everything  pertaining  to  his  work 
as  secretary.  He  ^ould  affix  his  signature  to  any  papers 
or  proceedings  when  the  same  is  required  for  the  proper  au- 
thentication of  the  acts  of  the  assembly. 

(c)  Rights  and  Privileges. — It  is  as  true  of  the  secre- 
tary as  of  the  president  that  he  forfeits  none  of  his  rights 
as  a  member  by  reason  of  his  holding  office  in  the  service 
of  the  body.  He  has  a  right  to  vote  on  all  questions,  and  the 
same  reason  against  the  exercise  of  this  right  does  not  exist 
in  his  case  as  in  the  case  of  the  president.  He  need  not 
leave  his  desk  to  take  part  in  any  of  the  proceedings  of  the 
body  unless  he  desires  to  do  so.  The  only  limit  to  his  tak- 
ing part  in  all  proceedings  is  his  obligation  not  to  neglect 
the  special  duties  he  has  undertaken  for  the  body.  He  is 
entitled  to  the  respect  and  consideration  of  all  members  of 
the  body  in  the  discharge  of  his  duties,  and  to  protection 
against  all  unreasonable  demands  on  the  part  of  members. 

(3)  Other  Officers. — Qualifications  and  duties, — The 
qualifications  and  duties  of  any  other  officers  that  a  delib- 
erative assembly  may  have  be^des  a  president  and  secre- 
taries must  be  determined  usually  from  the  provisions  of 
the  constitution  or  by-laws  that  require  such  officers  to  be 
elected  or  appointed.  Such  officers  are,  as  a  rule,  entitled 
to  all  the  rights  and  privileges  of  other  members  of  the  body. 
(Kerfoot's  Parliamentary  Law,  pp.  21-24.) 

§  7*    MeiupWd 

(1)  RigJUs. — (a)  EqudlHy. — All  members  upon  the  floor 
of  the  body  have  equal  rights,  and  are  entitled  to  equal  priv- 
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ileges  and  consideration  from  the  officers  and  the  other  oiem- 
bers. 

(b)  Right  to  introduce  and  discu8B  meaawres, — Each 
member  has  the  right  to  introduce  any  proper  measure  to 
the  attention  of  the  body,  and  to  discuss  the  same,  if  it  be 
a  debatable  question,  and  to  use  all  parliamentary  means 
for  sdcuring  the  end  which  he  may  have  in  view.  He  can- 
not claim  this,  however,  except  within  the  recognized  limits 
of  parliamentary  law. 

(c)  Right  to  protection. — Each  member  is  entitled  to 
be  protected  by  the  president,  and  by  the  body,  in  the  ex- 
ercise and  enjoyment  of  all  his  rights  and  privileges  as  a 
member  of  the  body.  For  this  purpose  a  member  may  rise 
at  any  time  to  a  question  of  personal  privilege  and  courteously 
demand  that  he  be  protected  in  the  enjoyment  of  his  rights 
and  privileges  as  a  member  of  the  body.  Nothing  but  a 
motion  to  adjourn  can  interfere  with  this  privilege  of  a  mem- 
ber to  rise  and  claim  his  personal  rights.  If  the  assembly 
should  adjourn,  pending  such  question  of  privilege,  then  as 
soon  as  it  reconvenes,  the  question  of  privilege  is  first  in 
order.  If  the  chair  refuses  to  protect  him,  he  may  appeal  to 
the  body.  He  has,  however,  no  right  to  resist  a  decision 
made  by  the  body,  except  by  withdrawal  from  its  member- 
ship. 

(2)  Duties  of  members. — (a)  Should  respect  the  ofl- 
cers  of  the  body, — Each  member  ^ould  show  the  utmost  re- 
spect and  courtesy  to  the  officers  of  the  body.  If  a  member  is 
dissatisfied  with  the  conduct  of  any  officer,  he  may,  in  a  re- 
spectful way,  appeal  to  the  body.  But  he  should  not  show  ir- 
ritation or  disrespect  towards  an  officer.  Disrespect  to  an  of- 
ficer is  disrespect  to  the  body. 

(b)  Should  respect  fellow  m^mibers. — ^Each  member 
should  be  careful  of  the  rights  of  fellow!  mdnbers.  He 
should  treat  them  with  every  courtesy  and  consideration, 
avoiding  everything  like  unparliamentary  language  and  all 
infringement  upon  their  privileges.  Members  should  even 
be  careful  to  observe  all  the  finer  amenities  and  courtesies  of 
gentlemen  in  their  intercourse  one  with  another.  Nothing 
contributes  more  to  the  pleasant  association  of  members  in 
a  deliberative  assembly,  and  to  the  successful  conduct  of  busi- 
ness, than  attention  to  these  finer  amenities  and  courtesies. 
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(c)  Should  show  due  respect  to  the  body. — Each  member 
should  refrain  from  doing  anything  in  violation  either 
of  the  rules  of  the  assembly  or  of  the  general  parliamentary 
law  recognized  by  the  assembly.  All  due  consid^ation  should 
be  shown  in  every  way  for  the  body.  In  no  case  should  a  mem- 
ber reflect  upon  the  character  of  the  body.  Even  if  one 
cannot  always  conform  to  its  known  wish  or  temper,  he 
should  nevertheless  show  the  utmost  possible  respect  for  the 
body  in  his  speech  and  bearing. 

(d)  Should  render  required  service. — Each  member 
should  cheerfully  render  to  tne  body  and  its  officers  all  ser- 
vices that  may  be  required  of  him;  and  in  case  of  failure  to 
do  so,  either  on  account  of  inability  or  for  any  other  reason, 
he  should  promptly  report  such  failure,  and  the  reason 
therefor. 

(e)  Should  submit  to  decisions. — ^Each  member  should 
promptly  and  cheerfully  submit  to  all  decisions  of  the  body. 
If  he  cannot  do  this,  he  ought  to  withdraw  from  its  mem- 
bership.    (Kerfoot's  Parliamentary  Law,  pp.  25-26.) 

§  8.  Obtaining  the  floor. — Before  any  one  can  introduce 
a  matter  of  business  in  a  deliberative  assembly,  or  claim  the 
attention  of  the  body  for  any  purpose,  he  must  first  obtain  the 
floor.  If  a  member  tries  to  introduce  a  measure,  or  to  make  a 
speech,  or  to  interrupt  another,  without  properly  obtaining 
the  floor,  he  is  out  of  order,  and  the  president  should  require 
him  to  desist.  More  of  the  disorder  and  confusion  of  deliber- 
ative assemblies  is  due  to  a  disregard  for  this  rule  than  to  any 
other  cause.  And  so,  while  a  president  should  not  seem  to  be 
a  stickler  for  mere  technicalities,  he  should,  for  the  good  of 
the  assembly,  let  members  see  that  this  rule  must  be  observed. 

If  any  member  of  the  body  wishes  to  obtain  the  floor  for 
the  introduction  of  business,  or  for  any  purpose  whatever,  he 
must  rise  and  address  the  chair,  saying  ^'Mr.  President"  (or 
he  may  say,  ^^Mr.  Moderator,"  or  address  the  chair  in  any  way 
that  is  customary  in  the  body).  If  the  president  recognizes 
him  by  calling  his  name,  or  by  indicating  in  any  way  that 
he  may  proceed,  such  an  one  has  the  floor  and  may  proceed 
to  introduce  any  matter  of  business.  (See  next  section,  on 
motions.) 

If  the  president  himself  wishes  to  bring  any  communi- 
cation to  the  attention  of  the  body,  or  to  call  attention  to 
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any  matter,  he  has  only  to  judge  as  to  the  proper  time,  and 
ask  the  attention  of  the  body  to  what  he  has  to  lay  before 
it.  For  this  purpose  he  may  even  interrupt  one  who  has  the 
floor.  But  he  should  be  very  careful  in  doing  this,  lest  he  be 
guilty  of  discourtesy,  and  possibly  provoke  an  appeal  to  the 
house  against  his  intrusion.  If,  however,  he  desires  to  bring 
before  the  assembly  any  business  in  which  he  is  personally 
interested,  he  should  call  some  one  else  to  the  chair,  and 
take  his  chances  of  obtaining  the  floor  just  as  other  members 
have  to  do. 

Outside  parties  have  no  right  to  the  floor.  They  can 
have  any  matter  introduced  only  through  the  president  or 
some  one  of  the  members.  But  neither  the  president  nor 
any  member  is  under  obligation  to  bring  any  matter  from 
an  outside  person,  or  body,  to  the  attention  of  the  assembly. 
Each  member  may  act  in  such  matters  entirely  upon  his 
own  judgment.     (Kerfoot's  Parliamentary  Law,  pp.  26-28.) 

§  9.    MotionSif— 

(1)  The  proper  inetmi  far  introducing  rrieiuures. — ^After 
one  has  obtained  the  floor,  he  presents  any  matter  of  business 
for  the  consideration  or  action  of  the  body  by  means  of 
what  is  called  a  motion.  This  is  done  by  the  words,  ^^I  move," 
etc.,  or,  ''I  desire  to  make  a  motion,"  or,  ^^I  move  the  follow- 
ing," or,  ^^I  move  the  adoption  of  the  following"  (stating 
immediately  what  is  to  follow),  or  he  may  simply  say,  "I 
oifer"  so  and  so.  Very  often  the  word  ^motion"  is  not  used 
at  all.  Yet  a  motion  is  actually  involved.  That  is  to  say, 
one,  in  some  way  moves,  starts,  puts  in  motion,  something  on 
its  way  through  the  body.  One  may,  without  any  motion, 
call  the  attention  of  the  assembly  to  a  matter,  or  he  may 
sometimes  preface  a  motion  by  explanatory  remarks.  But 
when  a  matter  of  any  kind  is  introduced  for  consideration, 
and  for  action  upon  it  by  the  body,  a  motion  must  be  offered 
before  any  speech  can  be  made,  or  any  action  can  be  taken  upon 
it. 

(2)  Motions  must  he  seconded. — ^All.  motions  that  are 
really  motions  require  a  second.  This  is  on  the  principle 
that  the  attention  of  a  deliberative  assembly  ought  not  to 
be  asked  to  any  measure  where  only  one  of  the  body  is  will- 
ing to  ask  for  such  attention.  A  second  is  made  by  some 
one  simply  saying,  "I  second  the  motion,"  or  "I  second  it." 
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The  member  seconding  a  motion  need  not  rise,  nor  ad- 
dress the  chair,  nor  be  recognized  by  the  chair  for  this  pur- 
pose. He  may  remain  in  his  seat  and  simply  say,  ^^I  second 
the  motion."    Mr.  Reed  says  one  should  arise. 

(3)  Motions  may  be  required  to  he  in  writing. — All 
motions  must  be  put  in  writing  if  so  required  by  the  pres- 
ident, or  secretary,  or  by  any  member.  It  is  not  usual,  how- 
ever to  require  this  for  the  ordinary  motions  such  as  fre- 
quently recur.     (Kerfoot's  Parliamentary  Law,  pp.  28-29.) 

§  10.    ResoUtions,  orders,  petitions,  bilb,  or  acts. — ^A 

deliberative  assembly  may  express  its  decisions  in  the  form 
of  a  resolution,  an  order,  a  petition,  a  bill  (or  an  act) .  And 
the  motion  which  one  makes  may  be  for  the  passage  of  either 
of  these. 

(1)  Resolution. — Strictly  speaking,  every  decision  by  a 
deliberative  assembly  is  a  resolution — that  is,  something  re- 
solved. But  in  common  use,  a  resolution  means  a  formal  ex- 
pression of  opinion  upon  some  subject,  which  expression  of 
opinion  is  presented  as  the  decision  of  the  assembly.  When  one 
wishes  the  assembly  to  pass  a  resolution,  he  usually  says:  '^I 
move  the  adoption  of  the  following  resolution,"  and  then  he 
reads  the  resolution,  and  passes  it  up  to  the  secretary.  Reso- 
lutions are,  however,  not  always  offered  thus  formally.  Fre- 
quently the  mover  of  a  resolution  says :  ''I  move  that  it  be  the 
sense  of  the  body,"  etc.,  or,  "I  move"  so  and  so — stating 
after  the  word  '^move"  what  he  wishes  the  house  to  agree  to. 

(2)  An  order, — If  that  which  is  moved  for  adoption  by 
the  assembly  be  in  the  nature  of  a  command,  then,  instead  of 
being  called  a  resolution,  it  is  called  an  Order. 

(3)  A  Petition, — Sometimes  the  thing  desired  of  a  de- 
liberative assembly  is  action  upon  a  petition.  Some  one  will 
present  the  petition  to  the  body.  A  motion  and  second  are 
required  before  it  can  be  considered  or  acted  upon. 

(4)  A  biU  or  wet. — If  the  deliberative  assembly  is  a 
legislative  body,  and  if  the  thing  which  is  moved  for  adop- 
tion is  in  the  nature  of  a  proposed  statute,  or  law,  it  is 
called  a  Bill.  When  passed  by  the  assembly  it  is  called  an 
Act. 

All  important  resolutions  and  orders,  and  all  petitions 
and  bills  should  be  presented  in  writing.  Any  member  has 
the  right  to  require  that  they  be  so  presented.  (Kerfoot's 
Parliamentary  Law,  pp.  29-30.) 
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§  11.  ^X^ornHmLT — ^When  any  measure  has  been 
brought  before  a  deliberative  assembly,  and  a  motion  has 
been  made,  and  seconded,  for  its  adoption,  it  is  the  duty  of 
the  chair  to  repeat,  or  re-read  the  proposition,  or  to  have 
it  read  by  the  secretary.  He  will  preface  this  re-reading,  or 
re-statement  of  the  measure,  by  saying,  ^'The  question  is 
upon  the  adoption  of  the  following  motion,"  or  ^^Mr.  A. 
moves  the  following.'^  Then  the  measure  will  be  read,  or 
stated,  and  the  chair  will  say:  ^'The  question  is  upon  its 
adoption,"  or  ''The  question  is  upon  the  adoption  of,"  etc. 
This  is  the  meaning  of  what  is  called  'the  question"  in  Par- 
liamentary Law.  It  is  so  called  because  the  proposition 
which  has  been  made  to  the  body  now  takes  the  form  of  a 
question,  upon  which  an  answer  or  decision  must  be  rendered. 
If  the  question  thus  raised  has  grown  out  of  an  original, 
or  main,  proposition,  it  is  called  the  main  question.  Such 
questions  as  arise  in  connection  with  a  settlement  of  the  main 
question  are  called  subsidiary  or  incidental  or  privileged 
questions,  as  the  case  may  be.  These  will  all  be  considered 
under  their  appropriate  headings. 

When  any  measure,  or  proposition,  reaches  this  stage, 
so  that  there  is  a  question  or  decision,  it  may  be  said  to  have 
been  properly  introduced  for  the  consideration  of  the  body. 
It  is  then  in  the  hands  of  the  assembly,  awaiting  its  action 
upon  it.  It  is  said  then  to  be  "before  the  house."  (Ker- 
foot's  Parliamentary  Law,  pp.  30-31.) 

§  12.  Volnig^ — Votes  may  be  taken  in  deliberative  as- 
semblies either  by  sound  of  voices,  or  by  show  of  hands,  or 
by  separation  of  members,  or  by  yeas  and  nays,  or  by  ballot. 
In  all  cases  the  object  is  to  find  out  which  side  of  a  question 
is  favored  by  a  proper  majority  of  those  present. 

(1)  Voting  hy  sound  of  voices. — ^By  far  the  easiest 
and  most  frequent  way  of  taking  the  vote  of  an  assembly 
is  by  the  sound  of  voices.  When  the  vote  is  to  be  taken  the 
president  rises  and  says:  "Are  you  ready  for  the  question?" 
If  there  is  no  further  claim  to  the  floor,  he  proceeds  to  say: 
"As  many  as  are  in  favor  of  the  motion  will  say  'Aye.'" 
Then  he  will  say :  "As  many  as  are  of  a  contrary  mind  will 
say  'No,' "  or,  "As  many  as  are  opposed  will  say  'No.' "  If 
the  vote  is  such  that  it  is  clear  from  the  mere  sound  which 
side  has  a  majority,  the  president  will  say :    "The  ayes  have 
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it,"  or,  "The  noes  have  it,"  as  the  case  may  be.  If  the  presi- 
dent is  not  certain  from  the  sound,  he  should  say :  "The  ayes 
seem  to  have  it,"  or,  "The  noes  seem  to  have  it."  Then,  if 
no  one  calls  for  a  division,  he  will  announce  the  vote  posi- 
tively as  he  understood  it.  When  a  vote  is  thus  taken,  by 
sound  of  voices,  those  members  who  fail  to  vote  are  under- 
stood as  acquiescing  with  the  majority.  A  presiding  officer 
may  often  expedite  business  by  assuming  unanimous  consent. 
When  he  feels  sure  that  all  are  of  the  same  mind  upon  a 
proposed  measure,  he  may  say:  "If  there  is  no  objection,  it 
will  be  so  ordered."  If,  after  this,  there  is  no  objection,  it 
will  be  equivalent  to  a  unanimous  vote.  If,  however,  there 
is  objection,  the  proposition  must  be  put  to  the  vote.  A 
president  should  not  assume  unanimous  consent  except  upon 
unimportant  matters,  and  then  only  when  he  is  confident 
that  it  will  be  agreeable  to  the  assembly. 

(2)  Voting  by  show  of  hands. — ^Taking  the  vote  by 
show  of  hands  is  the  next  easiest  method  of  deciding  a 
question.  It  often  happens  that  the  president  is  not  able 
to  decide  positively  from  viva  voce  sound  which  side  has  a 
majority.  He  may  prefer  a  more  accurate  way.  It  happens 
frequently  also  that  one  or  more  of  the  members  may  be  dis- 
satisfied with  a  decision  from  the  mere  sound,  and  some  one 
calls  out,  "Division."  In  either  case  there  must  be  some  way 
of  counting  the  votes.  The  president  should  never  hesitate 
to  have  the  vote  counted  if  he  is  uncertain,  or  if  any  one  calls 
for  a  division  before  the  assembly  passes  to  another  matter. 
After  this  it  is  too  late.  It  is  no  reflection  upon  the  chair  for 
a  member  to  ask  for  a  division.  It  is  only  a  demand  for  cer- 
tainty. The  usual  way  to  have  the  count  is  to  say:  "As 
many  as  are  in  favor  hold  up  your  hands  until  counted."  Then, 
"As  many  as  are  opposed  indicate  it  by  the  same  sign."  When 
the  result  is  ascertained  the  president  announces  it.  The 
president  may  do  the  counting  himself  if  he  so  desires.  It 
is  better,  however,  for  him  to  have  it  done  by  persons  spe- 
cially recognized  or  appointed  for  this  purpose.  Such  per- 
sons are  called  tellers.  Usually  the  secretaries  will  act  as 
tellers.  In  all  cases  where  the  assembly  consists  of  oppos- 
ing parties  or  factions,  the  different  parties  should  be  fairly 
represented  in  the  counting.  The  teller  announces  the 
vote,  as  counted,  and  the  chair  repeats  the  announcement. 
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In  a  vote  by  show  of  hands  no  account  is  taken  of  those  not 
voting,  except  as  they  may  be  considered  in  a  question  of 
quorum. 

(3)  Voting  by  separatum. — ^The  next  easiest  way  of 
voting  is  by  a  separation  of  the  members.  Sometimes  it 
happens  that  even  a  show  of  hands  is  not  sufficiently  reliable, 
and  then  a  vote  may  be  taken  by  separating  the  members. 
(1)  This  may  be  done  most  easily  by  asking  those  in  favor 
of  the  measure  to  ^^rise  and  stand  until  counted ;''  and  then 
saying  to  these,  ^^be  seated,"  and  asking  those  opposed  ^to 
stand  until  counted."  The  counting  here  is  done  as  in  the 
last  case.  (2)  Other  plans,  sometimes  resorted  to,  are  to 
have  the  members  pass  before  the  secretary,  or  take  different 
parts  of  the  house,  or  withdraw  in  some  way  to  themselves, 
so  that  each  side  may  be  counted  separately.  The  counting 
should  be  done  as  in  the  last  two  cases.  In  any  vote  by  sep- 
aration no  account  should  be  taken  of  those  not  voting,  ex- 
cept as  their  presence  may  alFect  the  matter  of  a  quorum. 
While  this  careful,  and  sometimes  laborious,  method  of  count- 
ing should  be  readily  granted  in  important  cases  where  there 
is  any  real  doubt  as  to  the  vote,  yet  it  is  clear  that  it  is  not 
a  right  which  any  and  every  member  may  claim,  unless 
there  is  some  special  provision  for  it  in  the  rules  of  the 
body.  For,  if  so,  it  could  be  used  greatly  to  the  obstruction 
of  bufflness.  If  the  chair  refuses  to  order  a  vote  by  separa- 
tion, any  member  may  move  as  an  incidental  question,  that 
the  vote  be  so  taken,  and  the  assembly  will  decide. 

(4)  Voting  by  yeas  and  nays. — (a)  A  plan  for  re- 
cording each  vote. — ^Voting  by  yeas  and  nays  is  a  method  of 
voting  by  which  every  person's  vote  is  taken  separately  and 
put  upon  record,  so  that  the  votes  may  not  only  be  accurately 
counted,  but  kept  for  future  reference. 

(b)  Special  object. — ^The  special  object  of  a  vote  by 
yeas  and  nays  is  usually  to  make  each  member  feel  the  re- 
sponsibility for  his  vote  by  making  him  answer  individually, 
and  by  putting  his  vote  upon  record,  so  that  all  may  know  just 
how  he  votes,  and  so  that  his  constituents,  if  he  has  any, 
may  be  able  to  know  from  the  record  just  how  their  repre- 
sentative has  voted  upon  any  particular  question. 

(c)  How  taken. — ^The  president  announces  that  *^he 
roll  will  be  called,  and  all  those  in  favor  of  the  motion,  when 
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their  names  are  called,  will  vote  yea,  and  all  those  opposed 
will  vote  nay/'  A  tally  is  kept  by  the  secretaries,  or  by  tellers 
speciaUy  appointed,  showing  as  a  matter  of  record  how  each 
member  voted.  Generally,  there  is  a  teller  for  each  party. 
When  the  roll  is  called,  the  clerk,  or  one  of  the  tellers,  will 
first  read  over  the  names  of  those  who  voted  in  the  affirma- 
tive, and  then  of  those  who  voted  in  the  negative,  that  errors, 
if  any  have  been  made,  may  be  corrected.  The  number  on 
each  side  then  reported  to  the  presiding  officer,  and  by  him 
announced  to  the  assembly. 

(d)  Obligation  to  vote. — ^When  the  yeas  and  nays  have 
been  ordered,  every  member  is  under  obligation  to  vote,  un- 
less excused  by  the  assembly. 

(e)  Abuse  of  this  method  of  voting, — ^Where  the  rules 
allow  a  small  number  of  members  to  call  the  yeas  and  nays 
on  any  and  all  sorts  of  questions,  this  is  one  of  the  favorite 
methods  of  filibustering  and  staving  off  action  upon  meas- 
ures which  are  opposed.  This  opportunity  to  abuse  might 
be  defeated  by  a  judicious  suspension  of  the  rule  as  to  the  call 
for  yeas  and  nays,  or  by  a  rule  requiring  a  majority  vote, 
or  the  vote  of  a  large  proportion  of  the  assembly,  for  a  call 
of  the  yeas  and  nays  upon  all  questions  except  the  main 
question  and  amendments. 

(f)  When  debate  rnuet  cease. — ^In  the  case  of  a  vote 
by  yeas  and  nays,  as  the  affirmative  and  negative  votes  pro- 
ceed at  the  same  time,  it  is  out  of  order  to  renew  the  debate 
after  the  first  vote  has  been  given.  (Mr.  Beed  says:  ^^ After 
the  first  name  has  been  called,  the  call  cannot  be  interrupted 
even  by  the  arrival  of  the  hour  appointed  for  adjournment.") 
In  all  the  other  votes  referred  to  above,  one  may  claim  the 
floor  for  debate  and  so  stop  the  voting  up  to  the  time  when 
the  negative  vote  is  heard. 

(g)  Jiight  to  ch/mge  one^s  vote. — "No  member,  after 
the  yeas  and  nays  have  been  called,  is  permitted  to  change 
his  vote  unless  he  asserts  that  he  voted  by  mistake.  This  is 
the  general  rule,  but  in  some  of  our  legislative  bodies  mem- 
bers are  permitted  to  change  their  votes  even  after  the  busi- 
ness is  disposed  of,  provided  such  change  does  not  affect  the 
general  result."  It  is  hardly  true  that  this  rule,  given  by 
Dr.  Mell,  still  prevails.  It  is  quite  common  to  call  for  a 
recapitulation  of  the  vote,  and  pending  this  to  allow  any 
one  who  wishes  to  do  so  to  change  his  vote. 
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(h)  Number  required  to  order  the  yeas  and  nays. — 
It  is  usual  to  have  some  special  rule  proyiding  how  many  it 
shall  require  to  call  for  a  vote  by  yeas  and  nays.  In  case  there 
is  no  rule  upon  the  subject,  a  majority  should  be  required 
in  order  to  compel  such  a  vote.  This  will  prevent  much 
abusive  use  of  this  method  of  voting. 

(i)  Not  often  applicable  to  religious  bodies. — ^The 
principle  of  a  vote  by  yeas  and  nays  wUl  rarely  have  any 
application  in  a  religious  assembly.  It  has  been  argued  by 
some  that  it  ought  never  to  be  applied,  as  it  indicates  a  con- 
dition of  feeling,  or  will  lead  to  a  condition  of  feeling,  that 
ought  not  to  exist  in  a  religious  assembly,  and  is  likely  to 
have  results  which  can  be  fraught  only  with  evil. 

(6)  Voting  by  ballot, — It  is  frequently  the  case  that 
constitutional  or  other  provision  requires  that  certain  votes 
shall  be  "by  ballot."  When  such  a  vote  is  required,  tellers 
are  appointed  (usually  by  the  president)  to  distribute 
among  the  members  blank  slips  of  paper  upon  which  the 
vote  may  be  written.  He  will  then  state  the  question,  and 
call  upon  the  members  to  vote,  and  require  the  tellers  to  col- 
lect the  ballots,  and,  after  that,  to  withdraw  and  count  and 
record  the  same.  When  the  tellers  shall  have  performed 
this  duty,  they  will  return  to  the  assembly,  and  the  chairman, 
or  first  named  of  the  committee  of  tellers  will  secure  the 
floor  as  soon  as  possible,  and  say:  "The  tellers  are  ready  to 
report."  If  the  report  can  be  heard  then,  the  chair  will  say : 
"Let  the  report  be  made."  The  report  will  then  be  announced 
by  the  teller  just  as  it  stood  upon  the  count,  and  the  chair 
will  rule  accordingly.  If,  for  any  reason,  the  report  could 
not  be  received  when  it  was  first  announced  that  it  was  ready, 
the  chairman  of  the  tellers  must  seek  the  first  opportunity 
that  presents  itself  for  making  his  report.  As  has  been  be- 
fore intimated,  an  effort  is  sometimes  made  to  avoid  the  re- 
quirement of  a  vote  by  ballot.  The  usual  way  for  doing  this 
is  to  move  that  the  secretary  cast  the  ballot  for  the  assembly 
in  the  manner  indicated.  This  is  never  allowable  except 
under  special  provision,  or  where  there  is  unanimous  con- 
sent.    (Kerfoot's  Parliamentary  Law,  pp.  32-37.) 

§  13.    The  pariiamentary  yaantlet  of  motioiiay  9lkc^ — But 

many  experiences  may  happen  to  a  measure  hy  way  of  motions, 
etc.,  after  its  proper  introduction  into  the  body  and  before 
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final  vote  upon  it,  and  here  is  where  the  principles  of  parlia- 
mentary law  come  into  play  to  promote  or  to  delay  or  defeat 
it,  with  all  the  intricate  questions  of  precedence  of  motions, 
debate,  amendments,  postponing  and  suppressing  questions, 
reconsideration,  adoption  of  motions,  etc.,  briefly  stated  below. 
The  first  6  heads  are  taken  from  the  admirable  brief  pre- 
sentation in  Johnson's  Encyclopedia  by  Mr.  Roberts.  For 
these  and  the  other  heads,  see  also  Kerfoot's  unexcelled  fuller 
presentation,  and  the  excellent  compilation  by  Bishop  Mc- 
Tyeire  in  the  Manual  of  the  Discipline,  which  works  have 
been  so  freely  used  in  this  article. 

§  14.  Precedence. — During  the  consideration  of  a  ques- 
tion it  is  not  in  order  to  introduce  any  other  principal  ques- 
tion, but  it  is  allowable  to  make  other  motions  that  will  aid 
in  disposing  of  the  main  question,  or  that  arise  incidentally 
during  the  proceedings,  or  that  relate  to  the  enforcement 
of  the  rules,  or  to  the  privileges  of  the  assembly  or  its  mem- 
bers or  to  closing  the  meeting,  or  to  the  time  of  the  next 
meeting.  The  most  common  of  these  have  the  following 
order  of  precedence,  any  on^  being  in  order  (except  to 
amend)  when  one  of  lower  rank  is  pending,  and  every  one 
being  out  of  order  when  one  of  higher  rank  is  pending:  To 
fix  the  time  to  which  to  adjourn,  adjourn,  orders  of  the  day,  lay 
on  the  table,  previous  question,  postpone  to  a  certain  time,  com- 
mit or  refer,  amend,  and  postpone  indefinitely.  Questions 
incidental  to  those  before  the  assembly  take  precedence  and 
must  be  decided  first.     (Johnson's  Ency.) 

§  15*  Debate. — Every  motion  is  debatable,  except  such 
as  from  their  nature  or  privilege  can  not  be  debated  without 
injury  to  the  business  before  the  assembly.  Debate  can  not 
be  allowed  on  highly  privileged  motions,  as  to  adjourn,  or 
they  could  be  used  to  prevent  the  assembly  from  transacting 
any  business.  A  motion  to  close  debate  must  necessarily  be 
undebatable,  or  its  very  object  could  be  defeated.  The  fol- 
lowing motions  can  not  be  debated:  Fix  the  time  to  which 
to  adjourn;  adjourn;  for  the  orders  of  the  day  and  questions 
relating  to  priority  of  business;  appeal  when  previous  ques- 
tion is  pending  or  when  relating  to  indecorum  or  to  trans- 
gression of  rules  of  speaking  or  to  priority  of  business;  ob- 
jection to  consideration  of  question;  lay  on  the  table  or  take 
from  the  table;  previous  question,  and  all  motions  extending, 
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limiting,  or  closing  debate  or  allowing  one  to  continue  speak- 
ing after  being  guilty  of  indecorum  in  debate;  reconsider  an 
undebatable  question;  question  relating  to  suspending  the 
rules,  withdrawing  a  motion,  or  reading  papers.  Debate 
must  be  confined  to  the  one  question  before  the  assembly  at 
the  time,  other  questions  being  discussed  only  so  far  as  they 
have  a  bearing  on  the  question  immediately  before  the  as- 
sembly, except  that  when  the  decision  of  the  pending  question 
finally  disposes  of  the  main  question,  then  the  latter  is  open 
to  debate  also.  Thus  the  motion  to  postpone  indefinitely, 
having  the  eifect  of  rejecting  the  question,  if  carried,  opens 
to  debate  the  merits  of  the  question  it  is  proposed  to  post- 
pone; but  the  motion  to  postpone  to  a  certain  time,  if  carried, 
does  not  finally  dispose  of  the  question,  and  therefore  de- 
bate is  limited  to  the  propriety  of  the  postponement.  The 
common  parliamentary  law,  and  the  rules  of  Congress  till 
quite  recently,  made  one  exception  to  this  principle,  by  mak- 
ing the  motion  to  refer  to  a  committee  open  the  main  ques- 
tion to  debate,  evidently  on  the  ground  that  the  discussion 
would  aid  the  committee  in  understanding  the  views  of  the 
assembly.  Under  the  House  rules,  however,  it  is  rare  that 
there  is  a  motion  or  vote  on  referring  anjrthing  to  a  com- 
mittee, the  reference  being  made  by  the  chair  without  a  vote 
as  provided  for  by  the  rules,  or  as  requested  by  the  member 
introducing  it;  if  a  motion  to  refer  is  made  it  is  now  very 
properly  undebatable.  The  common  parliamentary  law  rule 
is  better  adapted  to  ordinary  deliberative  assemblies,  for,  if 
the  motion  to  refer  were  undebatable,  it  would  enable  a  bare 
majority  immediately  to  suppress  a  question  without  debate 
by  moving  to  refer  it  to  an  unfriendly  committee.  A  mo- 
tion to  reconsider  a  debatable  question  or  to  rescind  a  vote 
opens  for  discussion  the  merits  of  the  main  question. 

Debate  can  be  closed  or  its  limits  diminished  or  increased 
by  a  two-thirds  vote.  The  motions  for  these  purposes  are 
as  follows:  (a)  The  previous  question,  which  cuts  off  debate 
and  brings  the  assembly  at  once  to  a  vote  on  the  pending 
question,  which,  in  case  of  the  motions  to  commit  or  to  amend, 
includes  the  question  to  be  committed  or  amended,  unless  it 
is  demanded  simply  on  the  motion  to  commit,  or  on  the 
amendment,  or  on  an  amendment  to  the  amendment;  (b)  a  mo- 
tion limiting  debate  as  to  the  number  and  length  of  speeches, 
or  specifying  the  time  at  which  debate  upon  the  question  shall 
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close;  (c)  a  motion  extending  these  limits  in  general  or  for  a 
single  speaker.  Any  of  these  motions  may  be  applied  to  a 
single  amendment,  and  after  it  is  voted  on,  the  main  question  is 
still  open  for  amendment  and  debate.     (Johnson's  Ency.) 

§  ML  Amcndiiients^ — The  assembly  can  modify  the 
main  question  by  adopting  amendments,  or  it  may  be  referred 
to  a  committee  who  can  report  amendments  for  adoption  by 
the  assembly.  An  amendment  may  be  by  adding  or  insert- 
ing, by  striking  out,  by  striking  out  and  inserting,  by  sub- 
stituting, or  by  dividing  the  question.  An  amendment  may 
itself  be  amended,  but  not  so  as  to  alter  its  form,  nor  can 
any  parliamentary  motion  be  amended  so  as  to  become  a 
motion  of  another  form.  Thus  a  motion  to  strike  out  can 
not  be  amended  so  as  to  become  a  motion  to  strike  out  and 
insert,  nor  can  to  postpone  to  a  certain  time  be  amended  so 
as  to  become  a  motion  to  postpone  indefinitely.  An  amend- 
ment of  an  amendment  can  not  be  amended.  While  an 
amendment  is  pending  it  is  not  in  order  to  make  another 
motion  to  amend  the  resolution,  but  after  one  amendment  is 
disposed  of  another  can  be  offered  and  so  on  without  limit. 
In  legislative  bodies  it  is  found  best  in  addition  to  an  amend- 
ment of  the  second  order  to  permit  an  amendment  in  the 
nature  of  a  substitute  and  one  amendment  to  the  latter,  all 
to  be  pending  at  the  same  time.  While  this  is  useful  in 
legislative  and  analogous  bodies,  it  would  merely  produce 
confusion  in  ordinary  deliberative  assemblies.  The  follow- 
ing motions  can  not  be  amended:  Adjourn  (when  unquali- 
fied), for  the  orders  of  the  day,  all  incidental  questions,  lay 
on  the  table,  the  previous  question,  an  amendment  of  an 
amendment,  postpone  indefinitely,  and  reconsider.  (Johnson's 
Ency.) 

§  17.  Poatponinff  and  suppressing  qoestiotis* — ^Action 
upon  a  question  may  be  deferred  by  postponing  it  to  a  cer- 
tain time;  or,  if  it  is  intended  to  reserve  the  power  to  take 
it  up  at  any  time,  it  should  be  laid  on  the  table;  or,  if  it  is 
desired  to  set  apart  a  particular  time  when  it  shall  have 
special  right  of  way,  it  idiould  be  made  a  special  order  for  a 
certain  time,  which  motion  requires  a  two-thirds  vote  i or  its 
adoption.  The  assembly  may  suppress  the  question  as  fol- 
lows: (a)  When  first  introduced,  before  debate  or  action 
thereon,  any  member  may,  even  while  the  mover  has  the  floor. 
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object  to  the  introduction  of  the  question,  and  if  the  objec- 
tion is  sustained  by  a  two-thirds  vote,  the  question  is  dis- 
missed for  that  session,  thus  enabling  the  assembly  to  avoid 
having  its  time  taken  up  with  irrelevant  or  profitless  ques- 
tions, (b)  After  the  question  has  been  debated,  the  proper 
way  to  suppress  the  question  is  to  vote  it  down  or  postpone 
it  indefinitely,  which  has  the  same  effect,  except  that  if  it 
fails  the  original  question  is  not  adopted  as  it  would  have 
been  had  the  vote  been  taken  on  adopting  the  main  question. 
Since  to  postpone  indefinitely  opens  the  main  question 
to  debate,  when  this  motion  is  made  with  a  view  to  sup- 
pressing the  question  immediately,  it  is  necessary  also  to 
demand  the  previous  question,  just  as  it  is  when  it  is  desired 
to  bring  the  assembly  to  an  immediate  vote  on  the  main 
question,  (c)  While  the  fundamental  principles  of  parlia- 
mentary law  require  a  two-thirds  vote  to  suppress  the  ques- 
tion without  free  debate,  yet  in  most  cases  it  can  be  practi- 
cally accomplished  by  a  majority  vote  on  the  motion  to  lay 
the  question  on  the  table.  In  the  U.  S.  Congress,  where  the 
calendar  is  so  full  and  party  lines  strictly  drawn,  the  most 
common  method  of  killing  a  question  is  to  lay  it  on  the  table. 
In  voluntary  organizations,  where  mutual  good  feeling  and 
co-operation  are  desired,  questions  should  not  be  suppressed 
without  debate  unless  by  a  two-thirds  vote,  as  described 
above,  and  the  motion  to  lay  on  the  table  should  be  confined 
to  its  strict  parliamentary  use  of  laying  aside  a  question  to 
be  taken  up  at  a  more  convenient  time.  Where  it  is  desired 
to  kill  simply  an  amendment,  it  will  not  do  to  lay  it  on  the 
table,  as  this  carries  with  it  the  resolution  also.  (Johnson's 
Ency.) 

§  18.  Reconsidentioii. — ^To  protect  the  assembly  from 
having  questions  reintroduced  repeatedly  at  the  same  session, 
and  yet  to  give  reasonable  freedom  for  correcting  errors  due 
to  hasty  action,  parliamentary  law  in  the  U.  S.  provides  that 
no  principal  question  (resolution  or  report)  or  amendment 
that  has  been  once  acted  upon  shall  be  again  taken  up  at 
that  session  except  by  a  motion  to  reconsider  or  rescind;  but 
the  motion  to  adjourn  can  be  renewed  if  there  has  been  pro- 
gress in  a  debate  or  any  business  transacted,  and,  as  a  gen- 
eral rule,  privileged,  incidental,  or  subsidiary  motions  (ex- 
cepting to  suspend  the  rules  for  the  same  purpose,  and  for 
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the  orders  of  the  day  while  the  same  principal  question  is 
pending)  can  be  renewed  if  a  motion  has  been  made  that 
alters  the  state  of  affairs.  On  the  day  a  vote  is  taken,  or  on 
the  next  day  if  a  meeting  is  held  then,  a  member  who  voted 
on  the  prevailing  side  can  move  to  consider  the  vote,  and  this 
motion  can  be  made  when  any  other  question  is  before  the 
assembly,  or  even  when  another  member  has  the  floor;  but 
in  such  case  it  is  only  entered  on  the  record  to  be  called  up 
afterward,  as  it  can  not  interrupt  pending  business.  After 
the  motion  has  been  made  all  action  under  the  resolution  is 
suspended  until  the  reconsideration  is  disposed  of.  If  the 
mover  does  not  call  up  the  motion  within  the  time  allowed 
for  making  it,  then  any  one  can  call  it  up  and  have  a  vote 
taken.  If  the  motion  to  reconsider  is  carried  the  question 
is  in  the  same  condition  as  immediately  before  the  vote  was 
taken,  and  therefore  must  be  disposed  of  in  the  same  way. 
Where  the  assembly  regrets  action  that  it  has  taken  and  it 
is  too  late  to  reconsider  the  vote,  the  proper  way  is  to  rescind 
the  objectionable  vote,  which  a  majority  can  do.  (Johnson's 
Ency.) 

§  19*  Ack^tum  of  Motions* — ^A  majority  of  the  votes 
cast  when  a  quorum  is  present  is  all  that  is  necessary,  in  the 
absence  of  a  special  rule  to  the  contrary,  for  the  adoption  of 
any  motion  (except  those  stated  below)  that  does  not  sus- 
pend or  change  any  rule  or  custom  of  deliberative  bodies  or  of 
the  assembly.  A  quorum,  or  the  number  that  must  be  pres- 
ent in  order  that  business  may  be  transacted,  is  a  majority 
of  all  the  members  of  the  organization  where  there  is  no 
number  specified  by  rule,  which  should  always  be  done.  It  is 
sometimes  less  than  1  per  cent,  of  the  membei's,  as  in  the  Brit- 
ish House  of  Lords,  where  it  is  3  out  of  about  450  members. 
The  following  motions  come  under  the  above  exception,  and 
require  a  two-thirds  vote  for  their  adoption:  To  amend  or 
suspend  the  rules;  to  make  a  special  order  or  take  up  a  ques- 
tion out  of  its  proper  order;  to  object  to  the  consideration  of 
a  question;  to  close  or  limit  or  extend  the  limits  of  debate; 
and  the  previous  question.  The  right  to  introduce  questions 
germane  to  the  objects  of  the  assembly,  and  discuss  them  be- 
fore their  final  disposition,  is  inherent  to  the  fundamental 
idea  of  a  deliberative  assembly;  but  these  rights,  like  that 
of  having  the  rules  enforced,  must  yield  to  the  convenience 
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of  an  overwhelming  majority.  A  two-thirds  vote  can  not, 
however,  suspend  any  article  of  the  constitution  or  by-laws 
(unless  they  provide  for  such  suspension  of  a  specified  by- 
law), nor  can  it  suspend  any  right  or  privilege  given  to  less 
than  one-third  of  the  members  present,  as  otherwise  the 
privilege  would  be  of  little  value.     (Johnson's  Ency.) 

§  2t.  Protoati — ^A  protest  is  a  solemn  and  formal  dec- 
laration by  members  in  a  minority,  bearing  their  testimony 
against  what  they  deem  a  mischievous  action  or  erroneous 
judgment  of  the  majority,  and  is  generally  accompanied 
with  a  detail  of  the  reasons  on  which  it  is  based. 

None  can  join  in  a  protest  against  a  decision,  except 
those  who  had  a  right  to  vote  on  said  decision. 

If  a  protest  be  couched  in  decent  language,  and  is  re- 
spectful to  the  body,  it  must  be  recorded.  The  body  whose 
action  is  dissented  from  may,  if  deemed  necessary,  put  an 
answer  to  the  protest  on  record,  along  with  it.  Here  the 
matter  must  end,  unless  the  protestors  obtain  permission  to 
withdraw  their  protests  absolutely,  or  for  the  siJce  of  amend- 
ment.    (McTyeire's  Manual  of  the  Discipline,  280-1.) 

For  minority  report  of  committee  see  section  21,  (3), 
below. 

§  21.  CnminittiecSd  (1)  In  general. — ^A  conmiittee  is 
a  small  body  of  members  appointed  to  obtain  information,  to 
digest  papers,  and  to  put  resolutions  into  a  form  suitable  to 
come  before  the  assembly  for  action.  It  may  be  impossible 
for  all  the  members  to  examine  thoroughly,  each  for  himself, 
every  item  of  business  presented.  Hence,  a  committee  as  a 
body,  and  each  member  of  it  personally,  should  give  special 
attention  to  every  subject  referred. 

Committees  are  of  two  kinds — standing  and  special.  A 
standing  committee  is  appointed  for  the  session,  and  to  it 
all  matters  of  a  certain  character  as  they  arise  are  referred. 
It  may  make  several  reports. 

A  special  or  select  committee  examines  and  reports  upon 
a  special  subject.  The  adoption  of  its  reports  dissolves  it, 
without  any  further  action.  But  its  report  may  be  received, 
and  action  thereon  postponed;  or  the  committee  may  be  dis- 
charged and  the  subject  referred  to  another  committee. 

If  a  committee,  standing  or  special,  makes  a  report  in 
which  the  assembly  desires  certain  alterations,  the  report 
may  be  recommitted. 
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The  rules  of  order  that  govern  the  main  assembly  apply 
in  most  cases  to  committees;  for  a  committee  is  but  a  mhiia- 
ture  assembly. 

When  a  subject  is  referred  to  a  committee  with  instruc- 
tions,  those  instructions  must  be  carried  into  effect.  In  other 
cases,  the  committee  may  report  as  it  judges  best. 

Committees  are  appointed  by  the  President,  unless  the 
general  rule  or  special  order  of  the  assembly  otherwise  desig- 
nates. 

[In  the  General  Conference  of  the  Methodist  Church, 
the  usage  is  that  the  delegates  of  each  Annual  Conference 
select  one  of  their  number  to  serve  on  each  of  the  standing 
committees.  In  the  Annual  Conferenci&s,  a  committee  on 
nominations  is  usually  appointed,  to  suggest  names  on  the 
various  standing  committees.  The  report  of  this  committee 
is  subject  to  amendment,  like  any  other  report.  It  is  in  order, 
though  not  common,  for  the  member  who  proposes  the  ap- 
pointment of  a  special  conmiittee,  to  present  at  the  same  time 
a  list  of  persons  to  compose  it,  who  shall  consider  and  re- 
port upon  the  matter  referred  to  them.  This  proceeding, 
under  certain  circumstances,  is  not  calculated  to  give  weight 
to  the  report.  Almost  any  deliberate  method  of  appoint- 
ment is  better  than  nomination  at  random,  and  election  by 
acclamation  in  a  promiscuous  assembly.] 

When  a  conmiittee  has  been  ordered  without  any  num- 
ber being  specified,  the  next  thing  to  be  decided  is  the  num- 
ber that  shall  compose  it.  This  is  effected  in  the  manner 
of  filling  blanks — the  largest  number  proposed  being  put 
to  the  vote  first,  and  proceeding  down  till  a  majority  is  ob- 
tained. The  member  moving  the  appointment  of  a  special 
committee  is  usually  put  upon  it,  for  the  reason  that  he  is 
presumed  to  be  acquainted  with  the  matter,  or  takes  a  partic- 
ular  interest  in  it.    He  is  named  first,  by  courtesy. 

When  a  bill  or  other  paper  is  referred  to  a  conmiittee 
for  amendment  in  its  particulars,  so  as  to  make  it  acceptable 
to  the  assembly,  no  one  who  is  known  to  be  opposed  to  the 
body  or  substance  of  the  proposition  ought  to  be  appointed 
on  the  committee,  for  the  reason  that  he  who  would  totally 
destroy  will  not  amend.  ^^The  child  is  not  to  be  put  to  a 
nurse  that  cares  not  for  it,''  say  the  old  parliamentarians. 
It  is  therefore  a  parliamentary  rule,  ^^hat  no  man  is  to  be 
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employed  in  any  matter  who  has  declared  himself  against 
it.'^  Those  who  take  exceptions  to  some  particulars  in  the 
bill  or  paper,  are  very  proper  persons  to  be  on  the  committee. 
This  rule  relates  exclusively  to  the  case  in  which  the  com- 
mittee are  not  to  consider  the  general  merits  of  a  proposition, 
but  only  the  amendment  of  it  in  its  particulars,  so  as  to  make 
it  acceptable  to  the  assembly. 

The  person  first  named  on  a  committee  is  considered  the 
chairman,  whose  duty  it  is  to  convene  the  committee  and  pre- 
side therein;  and  in  case  of  his  absence,  or  inability  to  act, 
the  next  named  takes  his  place  and  performs  his  duties. 

(2)  iReports  of  committees. — ^A  motion  for  the  reception 
of  a  report  is  unnecessary,  unless  objection  be  made  to  its 
consideration  at  that  time.  After  the  report  has  been  read, 
such  a  motion  is  superfluous;  it  has  already  been  received, 
and  the  only  pertinent  motion  is  to  adopt  it,  or  otherwise 
dispose  of  it. 

The  report  of  a  committee  should  always  conclude  with 
a  resolution  or  resolutions,  recommending  definite  action.  If 
the  committee  would  have  the  assembly  commit  itself  to  cer- 
tain opinions,  or  adopt  any  line  of  policy,  or  express  any 
wish,  it  should  be  cast  in  the  form  of  a  distinct  resolution. 
In  this  shape  its  proposition  can  be  accepted,  rejected,  or 
modified  readily,  and  as  may  be  agreeable. 

A  report  may  state  facts  and  arguments,  and  conclude 
by  condensing  them  in  the  form  of  a  resolution,  or  a  series 
of  resolutions;  or  it  may  consist  of  resolutions,  without  pre- 
liminary observations. 

Where  a  committee  merely  reports  facts  and  the  result 
of  deliberations,  without  any  specific  recommendation  or 
proposition,  the  report  should  terminate  with,  '^Resolved, 
That  this  committee  be  discharged  from  the  further  consider- 
ation of  the  subject." 

When  a  report  consists  of  a  series  of  resolutions  on  dis- 
tinct subjects,  the  president  puts  the  question  on  each  sep- 
arately, and  but  once.  If  the  resolutions  are  on  the  same 
subject,  and  he  puts  the  question  on  each  separately,  after- 
wards it  may  be  necessary  to  put  it  upon  them  as  a  whole. 
The  reason  is,  that  such  changes  may  have  been  introduced 
by  amending  some  of  the  resolutions  as  to  make  the  series 
unacceptable.    When  there  is  a  preamble,  the  natural  order 
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of  beginning  at  the  beginning  is  reversed,  in  acting  on  the 
report:  the  resolutions  must  first  be  voted  on,  and  then  the 
preamble.  The  reason  is,  that  such  changes  may  be  made 
in  the  former,  as  to  make  alterations  necessary  for  conform- 
ing to  the  latter. 

(3)  Minority  reports. — If  a  conmiittee  is  not  unani- 
mous in  opinion,  the  minority  may  place  their  views  before 
the  assembly  in  the  form  of  a  separate  report.  After  the 
reading  of  the  majority  report,  a  member  moves  that  it  be 
laid  on  the  table,  or  that  action  on  it  be  postponed,  in  order 
to  hear  the  minority  report.  If  the  motion  prevails,  as  gen- 
erally it  will,  the  report  of  the  minority  will  be  read.  The 
purpose  for  which  the  majority  report  was  laid  on  the  table 
or  postponed  having  been  serv^,  that  report,  without  further 
motion,  is  before  the  assembly  for  consideration.  It  may  be 
adopted  with  or  without  amendment,  or  the  minority  report 
may  be  substituted  for  it,  or  the  whole  matter  may  be  re- 
committed, or  referred  to  a  new  committee. 

A  committee  should  labor  to  come  to  agreement :  Division 
frustrates  in  part  the  object  of  its  appointment.  Whenever 
a  committee  is  divided  in  reporting,  the  following  are  the 
appropriate  terms :  ^^The  undersigned,  a  majority  of  the  com- 
mittee on ,  etc.,  beg  leave  to  submit  the  following  report," 

etc.  And,  "The  undersigned,  a  minority  of  the  conmiittee," 
etc.     (McTyeire's  Manual  of  the  Discipline,  232-9.) 

For  protest  by  members  in  minority,  see  section  20,  above. 

§  22»  300  pointa  of  order. — Trace  up  each  reference  at 
the  right,  and  then  look  up  the  corresponding  numbers,  in 
the  table  following,  which  will  give  the  full  information 
desired. 

Forms  In  which  questions  may  be  put 28, 29,  30, 31, 32 

Questions  of  precedence  of  questions 19, 20,  21,  22, 23, 24, 25 

Motion  to  withdraw  a  motion ^.  1, 6,  7,  9, 1.%  14, 16 

To  take  up  a  question  out  of  Its  proper  order 1, 6,  7,   9«  12, 14, 16 

Motion  to  take  from  the  table 1,  6, 7, 11, 12, 14, 16 

Motion  to  suspend  the  rules 8,5,8,10,13,14,16 

To  substitute  in  the  nature  of  an  amendment 8, 5, 8,   9, 13, 14, 16 

Motion  to  make  subject  a  special  order 8, 5,  8,   9, 12, 14, 16 

Question  whether  subject  shall  be  discussed lf6»7,    9,12,15,17 

Motion  that  committee  do  not  rise 1, 5,  7, 10, 13, 14, 16 

Motion  to  refer  a  question 8,  6, 8, 10, 13, 14, 16 

Motion  to  reconsider  an  undebatable  question 1, 5, 7, 10, 18, 14, 18 
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Motion  to  reconsider  a  debatable  qneetlon 3 

Reading  pi^ters    1 

Qneetlone  of  iM^Tllese 3 

Qneetions  touching  priority  of  bualnees 1 

Motion  for  prerlous  question 1 

Motion  to  postpone  Indefinitely 3 

Motion  to  postpone  to  a  definite  time 4 

Motion  for  the  orders  of  the  day 1 

Objection  to  consideration  of  question 1 

Motion  to  limit  debate  on  question 1 

Motion  to  lay  on  the  table 1 

Leaye  to  continue  speaking  after  Indecorum 1 

Motion  to  extend  limits  of  debate  on  question 1 

Motion  to  commit 3 

Motion  to  close  debate  on  question 1 

Call  to  order 1 

Motion  to  appeal  from  Speaker's  decision  generally  3 
Motion  to  appeal   from  Speaker's  decision  re  In- 
decorum     1 

Motion  to  amend  the  rules 3 

Motion  to  amend  an  amendment . 3 

Motion   to   amend 3 

Motion  to  determine  time  to  which  to  adjourn 2 

Motion  to  adjourn  1 


6,7, 
6,7, 
6,8, 
6,8, 
6,7, 
6.7, 
6,8, 
6,7, 
6,7. 
5,8, 
6,7. 
6,7. 
6,8. 
6.8, 
6.8. 
6,7. 
6.7, 


10, 13, 
9.13, 
9.13. 
9.13. 
9.13, 
9,13, 
9.13, 
9.13. 
9.12. 
9.12. 

11. 13, 
9.13, 
9.13, 
9.13, 
9.12. 
9,13. 
9,13, 


14.16 
14,16 
14»16 
14.16 
14.16 
14.16 
14.16 
16.17 
16.17 
14.16 
14,16 
14.16 
14.16 
14.16 
14.16 
15.17 
14.17 


6.8.  9.13.14.17 
6.8.   9.12.14.16 

6.7,  9,13,14.16 

6.8.  9.13.14.16 
6.8.  9.13.14.1« 
6. 7. 10. 13, 14. 16 


10. 
11. 
12. 
enacted. 
13. 


1.  Question  undebatable;  sometimes  remarks  tacitly  allowed. 

2.  Undebatable  If  another  question  Is  before  the  assembly. 

3.  Debatable  question. 

4.  Limited  debate  only  on  propriety  of  postponement 
6.    Does  not  allow  reference  to  main  question. 

6.  Opens  the  main  question  to  debate. 

7.  Cannot  be  amended. 

8.  May  be  amended. 

9.  Can  be  reconsidered. 
Cannot  be  reconsidered. 

An  aflirmatlye  rote  on  this  question  cannot  be  reconsidered. 
Requires  two-thirds   yote.   unless   special  rules    haye    been 


Simple  majority  suffices  to  determine  the  question. 
14.    Motion  must  be  seconded. 
16.    Does  not  require  to  be  seconded. 

16.  Not  In  order  when  another  has  the  floor. 

17.  Always  In  order  though  another  may  haye  the  floor. 

18.  May  be  moyed  and  entered  on  the  record  when  another  has 
the  floor,  but  the  business  then  before  the  assembly  may  not  be  put 
asld^.  The  motion  must  be  made  by  one  who  yoted  with  the  prevail- 
Ing  side,  and  on  the  same  day  the  original  yote  was  taken. 

19.  Fixing  the  time  to  which  an  adjournment  may  be  made; 
ranks  flrst 

20.  To  adjourn  without  limitation;  second. 
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21.  Motion  for  the  Orders  of  the  Day;  tlilrd. 

22.  Motion  to  lay  on  the  table;  fourth. 

23.  Motion  for  the  previous  question;  fifth. 

24.  Motion  to  postpone  definitely;  sixth. 
26.  Motion  to  commit;  seyenth. 

26.  Motion  to  amend;  eighth. 

27.  Motion  to  postpone  indefinitely;  ninth. 

28.  On  motion  to  strike  out  words,  "Shall  the  words  stand  part 
of  the  motion?'  unless  a  majority  sustains  the  words  they  are  struck 
out 

29.  On  motion  for  proTlous  question  the  form  to  be  observed  is: 
"Shall  the  main  question  be  now  put?"    This,  If  carried,  ends  debate. 

30.  On  an  appeal  from,  the  chair's  decision,  "shall  the  decision 
be  sustained  as  the  ruling  of  the  house?"  l%e  chair  is  generally  sus- 
tained. 

31.  On  motion  for  Orders  of  the  Day.  "Will  the  house  now  pro- 
ceed to  the  Orders  of  the  Day^'  This^  if  called,  supersedes  inter- 
vening motions. 

32.  When  an  objection  is  raised  to  considering  question,  "Shall 
the  question  be  considered?'!'  objection  may  be  made  by  any  member 
before  debate  has  commenced,  but  not  subsequently. 


PARTIES  (CHANGE  OF) 

See  Trials 

For  chapter  as  to  death  or  change  of  parties,  and  the 
discontinuance  of  causes  not  prosecuted,  see  Code,  §§  6164-74. 


PARTITION 

See  Adjoining  Land-Owners 

I.     VQLU1ITAB7   PABUnOH 

SI.    Voluntary  partition  in  case  of  joint  tenants,  or  tenants  in 

common 
S  2.    Voluntary  partition  in  case  of  oo^arcaien 

II.     COMFULBOBT   PABTinOH 

S  1.    Who  compellable  to  make  partition 

S  2.    When  shares  of  two  or  more  laid  off  together 
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S  8.    Wli«i  allotBiMit  or  Mle 

S  4.    Sale  ban  dower  and  onrtesy 

S  5.    Deeree  of  partition  Teat  local  title 

S  6.    Partition  or  dlTlalon  of  personal  property 

(1)  Before  a  Jnstloe  where  from  $80  to  fSOO  In  Talne 

(2)  In  conrt  of  eqolty 

S  7.    Partition  or  sale  of  homestead  exemption 
S  8.    Recordation  of  order  of  partition 
S  9.    Forms  under  Tjartltlon" 

This  subject  will  be  presented  under  the  two  heads  of 
voluntary  partition  and  compulsory  partition. 

I.      VOLUNTAHT    PAHTmON 

§  !•  Vohmtaiy  partitioo  in  case  of  joint  tenants,  or  ten- 
ants in  oonunon  (see  '^Co-TencBtUs^'*  sections  1  and  9). — ^Where 
all  the  co-tenants  are  of  age  and  sane,  and  agree,  the  par- 
tition can  and  must  be  made  by  deed,  in  the  case  of  a  fee 
simple  or  life  estate  in  lands,  or  of  a  term  of  more  than 
five  years  in  land  (Code,  §  5141).  Even  an  agreement  to 
make  partition  may  be  enforced  in  equity,  though  not  under 
seal,  whenever  a  siinilar  agreement  to  convey  would  be  en- 
forceable  (112  Va.  781) ;  but  if  the  contract  is  for  the  par- 
tition (which  is  a  conveyance)  of  real  estate,  the  contract 
must  be  in  writing  (Code,  §  5561,  cl.  6).  (1  M's  Real  Prop., 
§§  900-3.) 

I  2.  Volnnteiy  partition  in  case  of  oo»parceners  (see 
^''Co'TenanbB^^  section  14). — It  had  been  repeatedly  held  that 
a  partition  among  co-parceners  is  not  a  conveyance,  because 
the  partition  makes  no  degrees,  but  leaves  each  parcener 
seized  as  by  descent  from  the  common  ancestor,  and  that 
partition  between  co-parceners  could  be  made  verbally  as 
well  as  by  deed  (76  Va.  487;  86  Va.  642,  649;  100  Va.  660) ; 
but  by  the  Code  of  1887  (see  Code  1919,  §  5141),  it  is  ex- 
pressly provided  that  ^'a  volimtary  partition  of  lands  by  co- 
parceners," in  case  of  a  fee  simple  or  life  estate,  or  for  a  term 
of  more  than  five  years  in  lands  must  be  by  deed.  If  the 
estate  is  for  a  term  less  than  five  years,  a  deed  or  contract  in 
writing  even  does  not  seem  necessary,  such  a  partition  not 
being  a  ^^contract  for  the  sale  of  real  estate''  (Code,  §  5561, 
cl.  6) ,  as  above  stated. 

For  the  doctrine  of  bringing  advancements  into  the  par- 
tition among  co-parceners,  see  Advancement. 
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II.    C0KPUL8OBT  Partition 

§  1.  Who  oompdable  to  make  partilioii* — By  section 
5279  of  the  Code,  tenants  in  common,  joint  tenants,  and  co- 
parceners (see  Co'Tencmts)  are  compellable  to  make  parti- 
tion by  proper  court  proceeding  in  equity ;  and  a  lien  creditor 
or  any  owner  of  an  undivided  estate  in  real  estate  may  like- 
wise compel  partition  for  the  purpose  of  subjecting  the  es- 
tate of  his  debtor  or  the  rents  and  profits  thereof  to  the  sat- 
isfaction of  his  lien;  and  the  court  will  decide  all  questions 
of  law  arising  affecting  the  legal  title  between  '^such  tenants 
in  common,  joint  tenants,  co-parceners,  and  lien  creditors". 

§  2.  When  shares  of  two  or  more  bad  off  togelfaer«f — 
It  may  be  done,  if  they  so  elect,  when  the  partition  can  be 
conveniently  made  in  that  way.     (Code,  §  5280.) 

§  3.  When  aDdtment  or  sakw — When  partition  cannot 
be  conveniently  made,  the  entire  subject  may  be  allotted  to 
any  party  who  will  accept  it,  and  pay  to  the  others  what  they 
are  entitled  to;  or  if  the  interest  of  all  will  be  promoted  by 
a  sale,  or  allotment  of  part  and  sale  of  the  residue,  the  court, 
though  some  are  minors  or  insane,  may  order  such  sale,  or 
allotment  and  sale,  making  distribution  according  to  rights  of 
the  parties,  and  of  any  creditor  or  lienholder.  Where  the  part 
of  a  party  exceeds  $500,  if  the  party  is  a  minor  or  insane,  the 
court  directs  its  investment  as  in  the  case  of  lands  sold  of  per- 
sons under  disability  (ch.  217  of  Code) ;  if  $500  or  less,  the 
same  is  paid  to  the  guardian  or  committee  properly  bonded,  or 
the  court  may  direct  its  payment  to  the  minor  or  to  one  of  his 
parents  or  to  some  other  person  for  his  benefit,  under  section 
5348;  but  if  the  interest  of  any  party  be  held  in  trust,  his 
part,  regardless  of  the  amount,  is  paid  to  the  trustee,  he  giv- 
ing proper  bond.     (Code,  §  5281,  as  amended  by  Acts  1922.) 

The  proceeds  of  sale,  not  required  to  be  invested,  is  deemed 
personal  estate  from  the  time  of  the  confirmation  of  the  sale ; 
but  if  required  to  be  invested,  they  are  deemed  real  estate. 
(Code,  §§  5288,  5847.) 

A  lessee  holds  on  the  same  terms  as  before  the  partition 
or  sale.     (Code,  §  5285.) 

If  the  name  or  share  of  one  interested  is  unknown,  the 
bill  should  state  such  facts  as  are  known.     (Code,  §  5284.) 
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§  4b  Sale  bars  dowFar  and  autMff^—A  sale  for  parti- 
tion bars  dower  and  curtesy  (Code,  §  5281). 

§  S.  Decree  ol  pertitioii  tmU  legal  titleK — ^A  decree 
confirming  a  partition  or  allotment  vests  in  the  respective  co- 
owners,  "in  like  manner  and  to  the  same  extent  as  if  the  said 
decree  ordered  sach  title  to  be  conveyed  to  them  and  the  con- 
veyance was  made  accordingly."     (Code,  §  5282.) 

§  6w  Partitioo  er  dhrisioo  of  personal  property^ — (1) 
Before  a  justice^  where  from  $20  to  $300  in  value. — By  statute 
where  personal  property  of  greater  value  that  $20  and  not 
over  $300  is  owned  jointly  by  two  or  more  persons,  and  a  sale 
or  partition  thereof  cannot  be  agreed  to,  any  party  in  interest 
may  file  a  petition  before  a  justice  where  the  property  is  or  one 
of  the  defendants  resides,  stating  the  facts  which  may  au- 
thorize the  sale  or  division.  A  copy  of  the  petition  is 
served  on  the  defendants  at  least  10  days  before  the 
hearing.  Upon  appearance  by  any  defendant  and  affida- 
vit that  there  is  a  material  defense  to  said  petition,  and  that 
it  is  not  made  for  delay,  the  justice  forthwith  removes  the 
case  to  court  for  trial,  which  may  be  had  after  10  days'  notice. 
If  the  justice,  upon  the  hearing,  thinks  the  interests  of  the 
parties  require  that  the  property  should  be  sold,  he  directs  a 
sale  by  the  sheriff  or  constable,  upon  terms  prescribed  by  him, 
and  after  the  sale  is  made  and  reported  to  him,  he  provides 
for  the  payment  of  the  costs  "and  a  division  of  the  money 
among  the  parties  entitled  as  their  rights  may  be  made  to 
appear."  If,  however,  he  thinks  the  property  cannot  be  sold, 
but  should  be  divided,  he  appoints  three  disinterested  com- 
missioners to  make  the  division  according  to  the  rights  of  the 
parties,  after  being  first  duly  sworn  and  inspecting  the  prop- 
erty, they  reporting  to  the  justice.  A  party  has  10  days  to 
file  exceptions  to  the  report,  and  these  exceptions,  10  days 
after  being  filed,  are  passed  upon  by  the  justice.  If  no  ex- 
ceptions, the  justice  endorses  upon  the  report  an  order  con- 
firming the  same  and  directing  payment  of  the  costs  by  any 
or  all  of  the  parties.  From  the  final  judgment,  whether  in 
case  of  sale  or  partition,  any  party  may  appeal  to  court,  upon 
giving  surety  (verbally  taken)  for  the  payment  of  the  judg- 
ment in  court,  and  costs  and  damages.  (Acts  1920,  p.  468; 
Pol.  Code  Bien.  1920,  p.  464.) 
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(2)  In  court  of  eqmty. — By  section  6286  of  the  Code: 
^^When  an  equal  division  of  goods  or  chattels  cannot  be  made 
in  kind  among  those  entitled,  a  court  of  equity  may  direct  the 
sale  of  the  same,  and  the  distribution  of  the  proceeds  accord- 
ing the  rights  of  the  parties." 

§  7.  Partitioii  or  sale  of  homestoad  tauKuptions — If  the 
homestead  exemption  in  real  estate  be  held  by  the  householder 
as  joint  tenant,  co-parcener,  or  tenant  in  common,  partition  or 
sale  may  be  as  in  other  cases  of  partition,  and  in  the  case  of 
sale,  his  share  shall  be  paid  to  him  and  invested  by  him  in 
such  other  property  as  he  may  select.     (Code,  §  6634.) 

§  8^  Recordatioii  of  order  of  partitioii. — ^The  order  of 
partition  is  recorded  where  the  land  is,  in  the  Deed  Book  or 
"Hand  Book,"  and  indexed.  (Code,  §  6216),  and  §  8398,  as 
amended  by  Acts  1920,  p.  313.) 

§  9.    Forms  under  ^Partition.'' 

No.  1.    VoLUNTABY  DeeIu  OF  Pabtition  (Betwken  Tenaivtb  nr  Common, 

Jonn?  Tenants,  ob  Co-Pabcenebs 

This  deed,  made  this day  of ,  192 — ,  between  A,  B., 

party  of  the  first  part,  and  C.  D.,  i>arty  of  the  second  part: 

Witnesseth,  that,  whereas  the  said  parties  to  this  deed,  are  seised 
in  fee-simple  of,  and  have  equal  shares  as  tenants  in  common  (or 
joint  tenants,  or  co-parcenera) ,  in  a  certain  lot,  piece,  or  parcel  of 

land  lying  and  being  in  the  county  of ,  and  bounded  as  foUowti, 

etc.  [here  describe  the  property]: 

Now,  therefore^  to  the  end  and  intent  that  a  perfect  partition  may 
be  had  and  made  by  and  between  the  said  parties  of  the  said'  lot^  piece, 
or  parcel  of  land,  they,  the  said  A.  B.  and  G.  IX,  }^y  their  own  mutual 
consent  and  agreement,  hare  and  do  hereby  nvike  partition  of  the 
same  in  manner  following:  The  said  A.  B.  shall  haye  for  his  part 
and  portion  of  the  said  lot,  piece,  or  parcel  of  land,  all  that  part  thereof 
lying  and  being  (here  describe  A.  B.'a|  portion)  In  severalty,  and  divid- 
ed from  the  portion  of  said*  G.  D.  And  the  said  G.  D.  shall  have  for 
his  part  and  portion  of  the  said  lot,  piece,  or  portion  of  land,  all  that 
part  thereof  Ijring  and  being  (here  describe  G.  D.*s  portion)  in  several- 
ty, and  divided  from  the  portion  of  the  said  A.  B.  And  the  said  A.  B., 
in  consideration  of  the  provisions  contained  in  this  deed,  doth  grant 
unto  the  said  G.  D.,  with  special  warranty,  all  etc.  (here  describe  the 
property  to  be  conveyed  to  C.  D.).  And  the  said  G.  D.,  in  consideration 
of  the  provisions  contained  in  this  deed,  doth  grant  unto  the  said  A.  B., 
with  special  warranty,  all  etc.  (here  describe  the  property  to  be  con- 
veyed to  A.  B.). 

Witness  the  following  signatures  and  seals. 

A.  B.  (nuL.) 

CD.    (8BAK) 
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Na  2.    FoBMS  or  (Bxllb  ahd  Dbobobi  nr  PAsmmr  Sum 
[See  Hunt's  Fomui,  Nos.  76  to  78,  and  207  to  210.] 


PARTNERSHIPS 

(Acts  1918,  pp.  541-55,  §§  1-45;  Pocket  Code,  p.  165;  Pol- 

lard's  Code  Biennial  1920,  p.  865.) 

See  Partition 

PaBT   I.     PlBJlONABT    PlOVniOHS 

S  1.  Name  of  aet 

I  2.  Definition  of  terms 

I  3.  Inicipretatlon  of  knowledge  and  notiee 

I  4.  Rules  of  constmetlon 

I  5.  Rules  for  cases  not  proTlded  for  In  this  act 

Past  II.    Natobb  or  PABTRnsHip 

I    6.    Pamershlp  defined 

S    7.    Rules  for  determining  th^  existence  of  a  partnership 

Past  III.    Rblatiok  or  Pasiukbs  to  PkauMKS  DBALrao  Wziv 

The  Pabtnbship 

9.  Partner  agent  of  partnership  as  to  partnership  business 

10.  Conyeyance  of  real  property  of  the  partnership 

11.  Partnership  bound  by  admission  of  partner 

12.  Partnership  charged  with  knowledge  or  notice  to  partner 

13.  Partnership  bound  by  partner's  wrongful  act 

14.  Partnership  bound  by  partner's  breach  of  trust 
16.  Nature  of  partner's  liability 

16.  Partner  by  estoppel 

17.  Liability  of  Incoming  partner 

Pabt  IV.  Relations  or  Pabtitebs  to  Okb  Akothibb 

18.  Rules  determining  rights  and  duties  of  partners 

19.  Partnership  books 

20.  Duty  of  partners  to  render  Information 

21.  Partner  accountable  as  a  fiduciary 

22.  Right  to  an  account 

23.  Continuation  of  partnership  beyond  fixed  term 

Pabt  V.  ^Pbopebtt  Rights  or  a  PAsnrEE 

24.  Bxtent  of  property  rights  of  a  partner 
26.    Nature  of  a  partner's  right  In  specific  partnership  property 

26.  Nature  of  partner's  Interest  In  the  partnership 

27.  Assignment  of  partner's  Interest 

28.  Partner's  Interest  subject  to  charging  order 
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Pabt  VI.     DjssoLunozr  aiiv>  WncDiiro  Up 

S  29.    Diflsolution  deflnded 

8  30.    Partneratap  not  terminated  by  diflsolatloa 

8  31.    Causes  of  dissolution 

8  82.    Dissolution  by  decree  of  court 

8  33.    General  effect  of  dissolution  on  authoritj  of  partner 

8  34.  Right  of  partner  to  contribution  from  co-partners  after  dis- 
solution 

8  36.  Power  o(  partner  to  bind  partnersbip  ta  third  persons  after 
dissolution 

8  36.    Effect  of  dissolution  on  partner's  existing  liability 

8  87.    Right  to  wind  up 

8  38.    Rights  of  partners  to  application  of  partnership  prepertj 

8  39.  Rights  where  partnership  is  dissolyed  for  fraud  or  mis- 
representation 

8  40.    Rules  for  distribution 

8  41.    Liability  of  persons  continuing  the  business  in  certain  cases 

8  42.  Rights  of  retiring,  or  estate  of  deceased,  partner,  when  the 
business  is  continued 

8  43.    Accrual  of  actions 

Part  VII.     MiscEUAiraous  Pbovibioks 

8  44.    When  act  takes  ^ect 
8  46.    Legislation  repealed 

[Part  VIIA.    Code  Pbovisiozcs  arp  OiHm  Acts] 

8  46a.  If  factor,  agent,  etc.,  who  is  a  trader,  fftil  to  disclose  name 
of  principal  or  partner,  or  do  business  in  his  own  name, 
property  used  in  such  business  liable  for  his  debts;  ex- 
ception 

8  46b.  When  proof  of  partnership  unnecessary  unless  denied  by 
affidayit 

8  46c.    Limitation  of  action  for  settlement  of  accounts 

8  46d.  What  license  to  contain;  ^ect  of  change  of  partners  or 
name 

8  46e.    Presentment  of  negotiable  paper  to  partners 

8  46f.    Notice  of  dishonor  to  partner 

8  46g.    Taxation  of  partnerships 

8  46h.  Partnerships  and  persons  doing  business  under  assumed  or 
fictitious  name  to  file  certificate  of  name  and  facts  in  the 
clerk's  office 

8  461.    FV>rms  of  agreements  for  partnerships 


We  have  two  partnership  acts  passed  in  1918,  making  the 
law  uniform  in  many  states,  (1)  as  to  partnership  in  general, 
given  below,  and  (2)  as  to  limited  partnerships,  given  under 
the  next  title.  These  two  acts  are  so  complete,  concise,  and 
important  that  we  give  them  in  fulL 

Some  of  the  differences  between  a  partnership  and  a  cor- 
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poration  is — (1)  a  partnership  is  a  voluntary ,  unincorporated 
association  of  individuals,  whose  legal  relation  is  based  upon 
their  agreement,  and  needs  no  special  statutory  authority  to 
effectuate  it;  they  continue  to  act  in  this  relation  as  individ- 
uals, sue  and  are  sued  in  their  individual  names,  and  the  death 
or  bankruptcy  of  a  partner  and  many  other  causes  terminates 
the  relation;  and  each  partner  is  personally  liable  for  all 
debts  and  wrongful  acts  and  breaches  of  trust;  on  the  other 
hand  a  corporation  is  a  distinct  legal  entity  created  by  legis- 
lative authority,  and  acts  in  its  corporate  capacity  only,  with- 
out regard  to  the  individuals  who  compose  it;  it  sues  and  is 
sued  in  its  corporate  name,  and  the  death  of  one  or  more  cor- 
porators does  not  dissolve  it  or  affect  its  existence;  and  indi- 
vidual corporators  are  not  liable  for  the  debts  of  the  concern. 

Part  I.    Preliminart  Provisions 

§  1.  Name  of  act. — This  act  may  be  cited  as  uniform 
partnership  act. 

§  2.  Definition  ol  terms. — In  this  act,  "court"  includes 
every  court  and  judge  having  jurisdiction  in  the  case. 

^^Business^'  includes  every  trade,  occupation,  or  profession. 

^Person"  includes  individuals,  partnerships,  corporations 
and  other  associations. 

^^Bankrupt"  includes  bankrupt  under  the  Federal  bank- 
ruptcy act  or  insolvent  under  any  State  insolvent  act. 

^^Conveyance"  includes  every  assignment,  lease,  mortgage, 
or  encumbrance. 

^^Real  property''  includes  land  and  any  interest  or  estate 
in  land. 

§  3*  Interpretation  of  knowledge  and  notice. — (1)  A 
person  has  ^'knowledge"  of  a  fact  within  the  meaning  of  this 
act  not  only  when  he  has  actual  knowledge  thereof,  but  also 
when  he  has  knowledge  of  such  other  facts  as  in  the  circum- 
stances shows  bad  faith. 

(2)  A  person  has  '^notice"  of  a  fact  within  the  meaning 
of  this  act  when  the  person  who  claims  the  benefit  of  the 
notice. 

(a)  States  the  fact  to  such  person,  or 

(b)  Delivers  through  the  mail,  or  by  other  means  of 
communication,  a  written  statement  of  the  fact  to  such  person 
or  to  a  proper  person  at  his  place  of  business  or  residence. 
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§  4  Rnlet  of  constmclioii. — (1)  The  rule  that  statutes 
in  derogation  of  the  common  law  are  to  be  strictly  construed 
shall  have  no  application  to  this  act. 

(2)  The  law  of  estoppel  shall  apply  under  this  act. 

(3)  The  law  of  agency  shall  apply  imder  this  act. 

(4)  This  act  shall  be  so  interpreted  and  construed  as  to 
effect  its  general  purpose  to  make  uniform  the  law  of  those 
States  which  enact  it. 

(5)  This  act  shall  not  be  construed  so  as  to  impair  the 
obligations  of  any  contract  existing  when  the  act  goes  into 
effect,  nor  to  affect  any  action  or  proceedings  begun  or  right 
accrued  before  this  act  takes  effect. 

§  5.  Rules  tor  casea  not  provided  (or  in  this  act. — In 
any  case  not  provided  for  in  this  act  the  rules  of  law  and 
equity,  including  the  law  merchant,  shall  govern. 

Part  II.    Nature  of  Partnership 

§  6w  Partnership  defined;  [applies  to  limitiftd  partner- 
ships].— (1)  A  partnership  is  an  association  of  two  or  more 
persons  to  carry  on  as  co-owners  a  business  for  profit. 

(2)  But  any  association  formed  under  any  other  statute 
of  this  State,  or  any  statute  adopted  by  authority,  other  than 
the  authority  of  this  State,  is  not  a  partnership  under  this  act, 
unless  such  association  would  have  been  a  partnership  in  this 
State  prior  to  the  adoption  of  this  act ;  but  this  act  shall  apply 
to  limited  partnerships  except  in  so  far  as  the  statutes  relating 
to  such  partnerships  are  inconsistent  herewith. 

§  7.  Rnles  (or  determining  the  existence  of  a  partner- 
shipd — In  determining  whether  a  partnership  exists,  these 
rules  shall  apply : 

(1)  'Except  as  provided  by  section  sixteen,  persons  who 
are  not  partners  as  to  each  other  are  not  partners  as  to  third 
persons. 

(2)  Joint  tenancy,  tenancy  in  common,  tenancy  by  the 
entireties,  joint  property,  conmion  property,  or  part  own- 
ership does  not  of  itself  establish  a  partnership,  whether  such 
co-owners  do  or  do  not  share  any  profits  made  by  the  use  of 
the  property. 

(3)  The  sharing  of  gross  returns  does  not  of  itself  es- 
tablish a  partnership,  whether  or  not  the  persons  sharing 
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them  hmre  a  joint  or  oommon  right  or  interert  in  any  prop- 
erty from  which  the  returns  are  derived. 

(4)  The  receipt  by  a  person  of  a  share  of  the  profits  of 
a  business  is  prima  faeie  evidence  that  he  is  a  partner  in  the 
business,  but  no  such  inference  shall  be  drawn  if  such  profits 
were  received  in  payment: 

(a)  As  a  debt  by  installments  or  otherwise. 

(b)  As  wages  of  an  employee  or  rent  to  a  landlord. 

(c)  As  an  annuity  to  a  widow  or  representative  of  a 
deceased  partner. 

(d)  As  interest  on  a  loan,  though  the  amount  of  pay- 
ment vary  with  the  profits  of  the  business. 

(e)  As  the  consideration  for  the  sale  of  the  good- will 
of  a  business  or  other  property  by  installments  or  otherwise. 

§  8.  Partnenhq^  property^ — (1)  All  property  originally 
brought  into  the  partnership  stock  or  subsequently  acquired, 
by  purchase  or  otherwise,  on  account  of  the  partnership  is 
partnership  property. 

(2)  Unless  the  contrary  intention  appears,  property  ac- 
quired with  partnership  funds  is  partnership  property. 

(3)  Any  estate  in  real  property  may  be  acquired  in  the 
partnership  name.  Title  so  acquired  -^an  be  conveyed  only 
in  the  partnership  name. 

(4)  A  conveyance  to  a  partnership  in  the  partnership 
name,  though  without  words  of  inheritance,  passes  the  entire 
estate  of  the  grantor  unless  a  cx)iitrary  intent  appears. 

Part  III.    Belatton  of  Partners  to  Persons  Dexlino  Wmc 


§  9.    Partner  ag«nt  of  iiartaMnhip  as  to  iiartaMnhip  basi- 

—(1)  Every  partner  is  an  agent  of  the  partnership 
for  the  purpose  of  its  business,  and  the  act  of  every  partner, 
including  the  execution  in  the  partnership  name  of  any  instru- 
ment, for  apparently  carrying  on  in  the  usual  way  the  busi- 
ness of  the  partnership  of  which  he  is  a  member  binds  the 
partnership,  unless  the  partner  so  acting  has  in  fact  no  au- 
thority to  act  for  the  partnership  in  the  particular  matter, 
and  the  person  with  whom  he  is  dealing  has  knowledge  of 
the  fad;  that  he  has  no  such  authority. 

(2)     An  act  of  a  partner  which  is  not  apparently  for 
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the  carrying  on  of  the  business  of  the  partnership  in  the 
usual  way  does  not  bind  the  partnership  unless  authorized 
by  the  other  partners. 

(3)  Unless  authorized  by  the  other  partners  or  unless 
they  have  abandoned  the  business,  one  or  more  but  less  than 
all  the  partners  have  no  authority  to : 

(a)  Assign  the  partnership  property  in  trust  for  credit- 
ors or  on  the  assignee's  promise  to  pay  the  debts  of  the 
partnership, 

(b)  Dispose  of  the  good- will  of  the  business, 

(c)  Do  any  other  act  which  would  make  it  impossible 
to  carry  on  the  ordinary  business  of  the  partnership, 

(d)  Confess  a  judgment, 

(e)  Submit  a  partnership  claim  or  liability  to  arbitra- 
tion or  reference. 

(4)  No  act  of  a  partner  in  contravention  of  a  restric- 
tion on  his  authority  shall  bind  the  partnership  to  persons 
having  knowledge  of  the  restriction. 

§  10.    Conveyance  of  real  property  of  die  pertnerahipy — 

(1)  Where  title  to  real  property  is  in  the  partnership 
name,  any  partner  may  convey  title  to  such  property  by  a 
conveyance  executed  in  the  partnership  name;  but  the  part- 
nership may  recover  such  property  imless  the  partner's  act 
binds  the  partnership  under  the  provisions  of  paragraph  (1) 
of  section  nine^  or  unless  such  property  has  been  conveyed  by 
the  grantee  or  a  person  claiming  through  such  grantee  to  a 
holder  for  value  without  knowledge  that  the  partner,  in  mak- 
ing the  conveyance,  has  exceeded  his  authority. 

(2)  Where  title  to  real  property  is  in  the  name  of  the 
partnership,  a  conveyance  executed  by  a  partner,  in  his  own 
name,  passes  the  equitable  interest  of  the  partnership,  pro- 
vided the  act  is  one  within  the  authority  of  the  partner  under 
the  provisions  of  paragraph  (1)  of  section  nine. 

(3)  Where  title  to  real  property  is  in  the  name  of  one 
or  more  but  not  all  the  partners,  and  the  record  does  not  dis- 
close the  right  of  the  partnership,  the  partners  in  whose  name 
the  title  stands  may  convey  title  to  such  property,  but  the 
partnership  may  recover  such  property  if  the  partners'  act 
does  not  bind  the  partnership  under  the  provisions  of  para- 
graph (1)  of  section  nine,  unless  the  purchaser  or  his  assignee, 
is  a  holder  for  value,  without  knowledge. 
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(4)  Where  the  title  to  real  property  is  in  the  name  of 
one  or  more  or'  all  the  partners,  or  in  a  third  person  in  trust 
for  the  partnership,  a  conveyance  executed  by  a  partner  in 
the  partnership  name,  or  in  his  own  name,  passes  the  equit- 
able interest  of  the  partnership,  provided  the  act  is  one  within 
the  authority  of  the  partner  under  the  provisions  of  paragraph 
(1)  of  section  nine. 

(5)  Where  the  title  to  real  property  is  in  the  names 
of  all  the  partners  a  conveyance  executed  by  all  the  partners 
passes  all  their  rights  in  such  property. 

§  11.  ParbKerahip  bound  by  adkniaaion  of  partner. — An 
admission  or  representation  made  by  any  partner  concerning 
partnership  aifairs  within  the  scope  of  his  authority  as  con- 
ferred by  this  act  is  evidence  against  the  partnership. 

§  12.  PartiKerahip  cfaarg«d  witb  Imoiwledge  of  or  nolioe 
to  partner. — Notice  to  any  partner  of  any  matter  relating 
to  partnership  affairs,  and  the  knowledge  of  the  partner  act- 
ing in  the  particular  matter,  acquired  while  a  partner  or  then 
present  to  his  mind,  and  the  knowledge  of  any  other  partner 
who  reasonably  could  and  should  have  communicated  it  to  the 
acting  partner,  operate  as  notice  to  or  knowledge  of  the  part- 
nership, except  in  the  case  of  a  fraud  on  the  partnership  com- 
mitted by  or  with  the  consent  of  that  partner. 

§  13.  Partnerabip  bound  by  partner^a  wrongful  act. — 
Where,  by  any  wrongful  act  or  omission  of  any  partner  acting 
in  the  ordinary  course  of  the  business  of  the  partnership, 
or  with  the  authority  of  his  co-partners,  loss  or  injury  is 
caused  to  any  person,  not  being  a  partner  in  the  partnership 
or  any  penalty  is  incurred,  the  partnership  is  liable  therefor 
to  the  same  extent  as  the  partner  so  acting  or  omitting  to  act. 

§  14.  Partnership  bound  by  partner'a  breach  of  trost. — 
The  partnership  is  bound  to  make  good  the  loss: 

(a)  Where  one  partner  acting  within  the  scope  of  his 
apparent  authority  receives  money  or  property  of  a  third 
person  and  misapplies  it;  and 

(b)  Where  the  partnership  in  the  course  of  its  business 
receives  money  or  property  of  a  third  person  and  the  money 
or  property  so  received  is  misapplied  by  any  partner  while 
it  is  in  the  custody  of  the  partnership. 

§<  15.  Nature  of  partner^a  liability. — All  partners  are 
liable 
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(a)  Jointly  and  severally  for  everything  chargeable  to 
the  partnership  under  sections  thirteen  and  fourteen. 

(b)  Jointly  for  all  other  debts  and  obligations  of  the 
partnership;  but  any  partner  may  enter  into  a  separate  obli- 
gation to  perform  a  partnership  contract. 

§  16.  Partner  by  estoppeL — (1)  When  a  person,  by 
words  spoken  or  written  or  by  conduct,  represents  himself,  or 
consents  to  another  representing  him  to  any  one,  as  a  partner 
in  an  existing  partnership  or  with  one  or  more  persons  not 
actual  partners,  he  is  liable  to  any  such  person  to  whom  such 
representation  has  been  made,  who  has,  on  the  faith  of  such 
representation,  given  credit  to  the  actual  or  apparent  partner- 
ship, and  if  he  has  made  such  representation  or  consented  to 
its  being  made  in  a  public  manner  he  is  liable  to  such  person, 
whether  the  representation  has  or  has  not  been  made  or  com- 
municated to  such  person  so  given  credit  by  or  with  the  knowl- 
edge of  the  apparent  partner  making  the  representation  or 
consenting  to  its  being  made. 

(a)  When  a  partnership  liability  results,  he  is  liable  as 
though  he  were  an  actual  member  of  the  partnership. 

(b)  When  no  partnership  liability  results,  he  is  liable 
jointly  with  the  other  persons,  if  any,  so  consenting  to  the 
contract  or  representation  as  to  incur  liability,  otherwise  sep- 
arately. 

(2)  (When  a  person  has  been  thus  represented  to  be  a 
partner  in  an  existing  partnership,  or  with  one  or  more  per- 
sons not  actual  partners,  he  is  an  agent  of  the  persons  con- 
senting to  such  representation  to  bind  them  to  the  same  extent 
and  in  the  same  manner  as  though  he  were  a  partner  in  fact, 
with  respect  to  persons  who  rely  upon  the  representation. 
Where  all  the  members  of  the  existing  partnership  consent  to 
the  representation,  a  partnership  act  or  obligation  results; 
but  in  all  other  cases  it  is  the  joint  act  or  obligation  of  the 
person  acting  and  the  persons  consenting  to  the  representa- 
tion. 

§  17.  Liability  of  incomiiiff  partner. — ^A  person  ad- 
mitted as  a  partner  into  an  existing  partnership  is  liable  for 
all  the  obligations  of  the  partnership  arising  before  his  ad- 
mission as  though  he  had  been  a  partner  when  such  obliga- 
tions were  incurred,  except  that  this  liability  shall  be  satisfied 
only  out  of  partnership  property. 
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Past  IV.    Relations  of  Pabtnxbs  to  Onx  Akother 


§  IS.    RnW  detwiniiiiiig  riglits  and  chtiM  of 

The  rights  and  duties  of  the  partners  in  relation  to  the  part- 
nership shall  be  determined,  subject  to  any  agreement  between 
them,  by  the  following  rules: 

(a)  Each  partner  shall  be  repaid  his  contributions, 
whether  by  way  of  capital  or  advances  to  the  partnership 
property  and  diare  equally  in  the  profits  and  surplus  re- 
maining after  all  liabilities,  including  those  to  partners,  are 
satisfied;  and  must  contribute  towards  the  losses,  whether  of 
capital  or  otherwise,  sustained  by  the  partnership  according 
to  his  share  in  the  profits. 

(b)  The  partnership  must  indenmify  every  partner  in 
respect  of  payments  made  and  personal  liabilities  reasonably 
incurred  by  him  in  the  ordinary  and  proper  conduct  of  its 
business,  or  for  the  preservation  of  its  business  or  property. 

(c)  A  partner,  who  in  aid  of  the  partnership  makes  any 
payment  or  advance  beyond  the  amount  of  capital  which  he 
agreed  to  contribute,  shall  be  paid  interest  from  the  date  of 
the  payment  or  advance. 

(d)  A  partnership  shall  receive  interest  on  the  capital 
contributed  by  him  only  from  the  date  when  repayment 
should  be  made. 

(e)  All  partners  have  equal  rights  in  the  management 
and  conduct  of  the  partnership  business. 

(f )  No  partner  is  entitled  to  remuneration  for  acting  in 
the  partnership  business,  except  that  a  surviving  partner  is 
entitled  to  reasonable  compensation  for  his  services  in  wind- 
ing up  the  partnership  affairs. 

(g)  No  person  can  become  a  member  of  a  partnership 
without  the  consent  of  all  of  the  partners. 

(h)  Any  difference  arising  as  to  ordinary  matters  con- 
nected with  the  partnership  business  may  be  decided  by  a 
majority  of  the  partners;  but  no  act  in  contravention  of  any 
agreement  between  the  partners  may  be  done  rightfully  with- 
out the  consent  of  all  the  partners. 

§  19.  ParCnenhip  books. — ^The  partnership  books  shall 
be  kept,  subject  to  any  agreement  between  the  partners,  at 
the  principal  place  of  business  of  the  partnership,  and  every 
partner  shall  at  all  times  have  access  to  and  may  inspect  and 
copy  any  of  them. 
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§  20.  Duty  of  partners  to  render  infcMmMtion. — Part- 
ners shall  render  on  demand  true  and  full  information  of  all 
things  affecting  the  partnership  to  any  partner  or  the  legal 
representative  of  any  deceased  partner  or  partner  under  legal 
disability. 

§  21.  Partner  accoontable  as  •  fiduciary. — (1)  Every 
partner  must  account  to  the  partnership  for  any  benefit,  and 
hold  as  trustee  for  it  any  profits  derived  by  him  without  the 
consent  of  the  other  partners  from  any  transaction  connected 
with  the  formation,  conduct  or  liquidation  of  the  partnership 
or  from  any  use  by  him  of  its  property. 

(2)  This  section  applies  also  to  the  representatives  of 
a  deceased  partner  engaged  in  the  liquidation  of  the  affairs 
of  the  partnership  as  the  personal  representatives  of  the  last 
surviving  partner. 

§  22.  Right  to  an  account. — ^Any  partner  shall  have  the 
right  to  formal  account  as  to  partnership  affairs: 

(a)  If  he  is  wrongfully  excluded  from  the  partnership 
business  or  possession  of  its  property  by  his  co-partners, 

(b)  fit  the  right  exists  under  the  terms  of  any  agree- 
ment, 

(c)  As  provided  by  section  twenty-one, 

(d)  Whenever  other  circumstances  render  it  just  and 
reasonable. 

§  23.    Continiiation  of  partnership  besrond  fixed  term* — 

(1)  When  a  partnership  for  a  fixed  term  or  particular 
undertaking  is  continued  after  the  termination  of  such  term 
or  particular  undertaking  without  any  express  agre^nent,  the 
rights  and  duties  of  the  partners  remain  the  same  as  they 
were  at  such  termination,  so  far  as  is  consistent  with  a  part- 
nership at  will. 

(2)  A  continuation  of  the  business  by  the  partners  or 
such  of  them  as  habitually  acted  therein  during  the  term, 
without  any  settlement  or  liquidation  of  the  partnership 
affairs,  is  prima  facie  evidence  of  a  continuation  of  the  part- 
nership. 

Part  V.    Propertt  Rights  of  a  Pabtner 


§  24.    Esctent  of  property  riglitK  of  a  potoer.— .The 
property  rights  of  a  partner  are:  (1)  His  rights  in  specific 
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partnership  property,  (2)  his  interest  in  the  partnership, 
and  (3)  his  right  to  participate  in  the  management. 

§  25.  Nature  of  a  partner's  rifht  in  H^edfic  partner- 
ship property. — (1)  A  partner  is  co-owner  with  his  part- 
ners of  specific  partnerdiip  property  holding  as  a  tenant  in 
partnership. 

(2)     The  incidents  of  his  tenancy  are  such  that: 

(a)  A  partner,  subject  to  the  provisions  of  this  act  and 
to  any  agreement  between  the  partners,  has  an  equal  right 
with  his  partners  to  possess  specific  partnership  property  for 
partnership  purposes;  but  he  has  no  right  to  possess  such 
property  for  any  other  purpose  without  the  consent  of  his 
partners. 

(b)  A  partner's  right  in  specific  partnership  property 
is  not  assignable  except  in  connection  with  the  assignment  of 
the  rights  of  all  the  partners  in  the  same  property. 

(c)  A  partner's  right  in  specific  partnership  property 
is  not  subject  to  attachment  or  execution,  except  on  a  claim 
Against  the  partnership.  When  partnership  property  is  at- 
tached for  a  partnership  debt  the  partners,  or  any  of  them, 
or  the  representatives  of  a  deceased  partner,  cannot  claim 
any  right  under  the  homestead  or  exemption  laws. 

(d)  On  the  death  of  a  partner  his  right  in  specific  part- 
nership property  vests  in  the  surviving  partner  or  part- 
ners, except  where  the  deceased  was  the  last  surviving  part- 
ner, when  his  right  in  such  property  vests  in  his  legal  repre- 
sentative. Such  surviving  partner  or  partners,  or  the  legal 
representative  of  the  last  surviving  partner,  has  no  right  to 
possess  the  partnership  property  for  any  but  a  partnership 
purpose. 

(e)  A  partner's  right  in  specific  partnership  property  is 
not  subject  to  dower,  courtesy,  or  allowances  to  widows,  heirs 
or  next  of  kin. 

§  28.  Nature  of  partner's  interest  in  tiie  partnership^ — 
A  partner's  interest  in  the  partnership  is  his  share  of  the 
profits  and  surplus,  and  the  same  is  personal  property. 

§  27.  Assignment  of  partner's  interesL — (1)  A  convey- 
ance by  a  partner  of  his  interest  in  the  partnership  does  not 
of  itself  dissolve  the  partnership,  nor,  as  against  the  other 
partners  in  the  absence  of  agreement,  entitle  the  assignee, 
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during  the  continuance  of  the  partnership,  to  interfere  in  the 
management  or  administration  of  the  partnership  business  or 
affairs,  or  to  require  any  information  or  account  of  partner- 
ship transactions,  or  to  inspect  the  partnership  books;  but  it 
merely  entitles  the  assignee  to  receive  in  accordance  with  his 
contract  the  profits  to  which  the  assigning  partner  would 
otherwise  be  entitled. 

(2)  In  case  of  a  dissolution  of  the  partnership,  the  as- 
signee is  entitled  to  receive  his  assignor's  interest  and  may 
require  an  account  from  the  date  only  of  the  last  account 
agreed  to  by  all  the  partners. 

§  28.  Partner's  interest  subject  to  charging  order. — (1) 
On  due  application  to  a  competent  court  by  any  judge-creditor 
of  a  partner,  the  court  which  entered  the  judgment,  order  or 
decree,  or  any  other  court,  may  charge  the  interest  of  the 
debtor  partner  with  payment  of  the  unsatisfied  amount  of 
such  judgment  debt  with  interest  thereon;  and  may  then  or 
later  appoint  a  receiver  of  his  share  of  the  profits,  and  of  any 
other  money  due  or  to  fall  due  to  him  in  respect  of  the  part- 
nership, and  make  all  other  orders,  directions,  accounts  and 
inquiries  which  the  debtor  partner  might  have  made,  or 
which  the  circumstances  of  the  case  may  require. 

(2)  The  interest  charged  may  be  redeemed  at  any  time 
before  foreclosure,  or  in  case  of  a  sale  being  directed  by  the 
court  may  be  purchased  without  thereby  causing  a  dissolu- 
tion: 

(a)  With  separate  property,  by  any  one  or  more  of  the 
partners,  or 

(b)  With  partnership  property,  by  any  one  or  more  of 
the  partners  with  the  consent  of  all  the  partners  whose  in- 
terests are  not  so  charged  or  sold. 

(8)  Nothing  in  this  act  shall  be  held  to  deprive  a  part- 
ner of  his  right,  if  any,  under  the  exemption  laws,  as  regards 
his  interest  in  the  partnership. 

Pabt  VI.    Dissolution  and  Winding  Up 

§  29.  DiMohition  ifafined, — ^The  dissolution  of  a  part- 
nership is  the  change  in  the  relation  of  the  partners  caused 
by  any  partner  ceasing  to  be  associated  in  the  carrying  on  as 
distinguished  from  the  winding  up  of  the  business. 
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§  Ml    Partaarsliip  not  tonnintttad  hf  disMbtioiL) — On 

diflBolution  the  parinerafaip  is  not  terminated,  but  continues 
until  the  winding  up  of  partnership  affairs  is  completed. 
§  31.    Canses  of  JittohiHon — ^Dissolution  is  caused 

(1)  Without  violation  of  the  agreement  between  the 
partners, 

(a)  By  the  termination  of  the  definite  term  or  particu- 
lar undertaking  specified  in  the  agreement, 

(b)  By  the  express  will  of  any  partner  when  no  definite 
term  or  particular  undertaking  is  specified, 

(c)  By  the  express  will  of  all  the  partners  who  have  not 
assigned  their  interests  or  suffered  them  to  be  charged  for 
their  separate  debts,  either  before  or  after  the  termination  of 
any  specified  term  or  particular  undertaking, 

(d)  By  the  expulsion  of  any  partner  from  the  busi- 
ness bona  fide  in  accordance  with  such  a  power  conferred  by 
the  agreement  between  the  partners; 

(2)  In  contravention  of  the  agreement  between  the  part- 
ners, where  the  circumstances  do  not  permit  a  dissolution 
under  any  other  provision  of  this  section,  by  the  express 
will  of  any  partner  at  any  time; 

(3)  By  any  event  which  makes  it  unlawful  for  the 
business  of  the  partnership  to  be  carried  on  or  for  the  mem- 
bers to  carry  it  on  in  partnership; 

(4)  By  the  death  of  any  partner; 

(5)  By  the  bankruptcy  of  any  partner  or  the  partner- 
ship; 

(6)  By  decree  of  court  under  section  thirty-two. 

§  32.  Dissolvtion  by  decree  of  coart* — (1)  On  applica- 
tion by  or  for  a  partner  the  court  shall  decree  a  dissolution 
whenever : 

(a)  A  partner  has  been  declared  a  lunatic  in  any  judi- 
cial proceeding  or  is  shown  to  be  of  unsound  mind, 

(b)  A  partner  becomes  in  any  other  way  incapable  of 
performing  his  part  of  the  partnership  contract, 

(c)  A  partner  has  been  guilty  of  such  conduct  as  tends 
to  affect  prejudicially  the  carrying  on  of  the  business. 

(d)  A  partner  willfully  or  persistently  commits  a  breach 
of  the  partnership  agreement,  or  otherwise  so  conducts 
himself  in  matters  relating  to  the  partnership  business  that 
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it  is  not  reasonably  practicable  to  carry  on  the  business  in 
partnership  with  him, 

(e)  The  business  of  the  partnership  can  only  be  car- 
ried on  at  a  loss, 

(f )  Other  circumstances  render  a  dissolution  equitable. 
(2)     On  the  application  of  the  purchaser  of  a  partner's 

interest  under  sections  twenty-eight  or  twenty-nine: 

(a)  After  the  termination  of  the  specified  term  or  par- 
ticular undertaking, 

(b)  At  any  time  if  the  partnership  was  a  partnership 
at  will  when  the  interest  was  assigned  or  when  the  charging 
order  was  issued. 

§  S3.  Gencrml  effect  of  fisMrfntioii  on  authority  of  fMvt- 
ner^ — Except  so  far  as  may  be  necessary  to  wind  up  part- 
nership affairs  or  to  complete  transactions  begun  but  not 
then  finished,  dissolution  terminates  all  authority  of  any 
partner  to  act  for  the  partnership, 

(1)  With  respect  to  the  partners, 

(a)  When  the  dissolution  is  not  by  the  act,  bankruptcy, 
or  death  of  a  partner;  or 

(b)  When  the  dissolution  is  by  such  act,  bankruptcy  or 
death  of  a  partner,  in  cases  where  section  thirty-four  so  re- 
quires. 

(2)  With  respect  to  persons  not  partners,  as  declared 
in  section  thirty-five. 

§  S4.  Right  of  partner  to  contribation  from  co«partners 
after  fiasirintioii. — ^Where  the  dissolution  is  caused  by  the 
act,  death  or  bankruptcy  of  a  partner,  each  partner  is  liable 
to  his  co-partners  for  his  share  of  any  liability  created  by 
any  partner  acting  for  the  partnership  as  if  the  partnership 
had  not  been  dissolved,  unless 

(a)  The  dissolution  being  by  act  of  any  partner,  the 
partner  acting  for  the  partnership  had  knowledge  of  the  dis- 
solution, or 

(b)  The  dissolution  being  by  the  death  or  bankruptcy 
of  a  partner,  the  partner  acting  for  the  partnership  had 
knowledge  or  notice  of  the  death  or  bankruptcy. 

§  35.  Power  of  partner  to  bind  partnership  to  third  per- 
sons after  ditsohition.^ — (1)  After  dissolution  a  partner  can 
bind  the  partnership  except  as  provided  in  paragraph   (8) 
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(a)  By  an  act  appropriate  for  winding  up  partnership 
affairs  or  completing  transactions  unfinished  at  dissoluticm 

(b)  By  any  transaction  which  would  bind  the  partner- 
ship if  dissolution  had  not  taken  place,  provided  the  other 
party  to  the  transaction 

(1)  Had  extended  credit  to  the  partnership  prior  to 
dissolution  and  had  no  knowledge  or  notice  of  the  dissolution; 
or 

(II)  Though  he  had  not  so  extended  credit,  had  never- 
theless known  of  the  partnership  prior  to  dissolution  and, 
having  no  knowledge  or  notice  of  dissolution,  the  fact  of  dis- 
solution had  not  been  advertised  in  a  newspaper  of  general  cir- 
culation in  the  place  (or  in  each  place  if  more  than  one)  at 
which  the  partnership  business  was  regularly  carried  on. 

(2)  The  liability  of  a  partner  under  paragraph  (lb) 
shall  be  satisfied  out  of  partnership  assets  alone  when  such 
partner  had  been  prior  to  dissolution 

(a)  Unknown  as  a  partner  to  the  person  with  whom 
the  contract  is  made;  and 

(b)  So  far  unknown  and  inactive  in  partnership  affairs 
that  the  business  reputation  of  the  partnership  could  not 
be  said  to  have  been  in  any  degree  due  to  his  connection 
with  it. 

(3)  The  partnership  is  in  no  case  bound  by  any  act 
of  a  partner  after  dissolution 

(a)  Where  the  partnership  is  dissolved  because  it  is 
unlawful  to  carry  on  the  business,  unless  the  act  is  appro- 
priate for  winding  up  partnership  affairs;  or 

(b)  Where  the  partner  has  become  bankrupt;  or 

(c)  Where  the  partner  has  no  authority  to  wind  up 
partnership  affairs,  except  by  a  transaction  with  one  who 

(I)  Had  extended  credit  to  the  partnership  prior  to 
dissolution  and  had  no  knowledge  or  notice  of  his  want  of 
authority;  or 

(II)  Had  not  extended  credit  to  the  partnership  prior 
to  dissolution,  and,  having  no  knowledge  or  notice  of  his  want 
of  authority,  the  fact  of  his  want  of  authority  has  not  been 
advertised  in  the  nuinner  provided  for  advertising  the  fact 
of  dissolution  in  paragraph  (lb  II). 

(4)  Nothing  in  this  section  shall  affect  the  liability 
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under  section  sixteen  of  any  person  who  after  dissolution 
represents  himself  or  consents  to  another  representing  him 
as  a  partner  in  a  partnership  engaged  in  carrying  on  busi- 
ness. 

§  36.  E£Fect  of  dissohition  on  partner's  existing  liability. 
— (1)  The  dissolution  of  the  partnership  does  not  of  itself 
discharge  the  existing  liability  of  any  partner. 

(2)  A  partner  is  discharged  from  any  existing  liabil- 
ity upon  dissolution  of  the  partnership  by  an  agreement  to 
that  effect  between  himself,  the  partnership  creditor  and  the 
person  or  partnership  continuing  the  business;  and  6uch 
agreement  may  be  inferred  from  the  course  of  dealing  b^ 
tween  the  creditor  having  knowledge  of  the  dissolution  and 
the  person  or  partnership  continuing  the  business. 

(3)  Where  a  person  agrees  to  assume  the  existing  obli- 
gations of  a  dissolved  partnership,  the  partners  whose  ob- 
ligations have  been  assumed  shall  be  discharged  from  any 
liability  to  any  creditor  of  the  partnership  who,  knowing 
of  the  agreement,  consents  to  a  material  alteration  in  the 
nature  or  time  of  payment  of  such  obligations. 

(4)  The  individual  property  of  a  deceased  partner  shall 
be  liable  for  all  obligations  of  the  partnership  incurred  while 
he  was  a  partner  but  subject  to  the  prior  payment  of  his 
separate  debts. 

§  37.  Right  to  wind  op. — ^Unless  otherwise  agreed  the 
partners  who  have  not  wrongfully  dissolved  the  partnership 
or  the  legal  representative  of  the  last  surviving  partner 
not  bankrupt,  has  the  right  to  wind  up  the  partnership  af- 
fairs; provided,  however,  that  any  partner,  his  legal  repre- 
sentative, or  his  assignee,  upon  cause  shown,  may  obtain 
winding  up  by  the  court. 

§  38.  Rights  of  partners  to  aiipUeation  of  partnership 
property^ — (1)  When  dissolution  is  caused  in  any  way,  ex- 
cept in  contravention  of  the  partnership  agreement,  each 
partner,  as  against  his  co-partners  and  all  persons  claiming 
through  them  in  respect  of  their  interests  in  the  partner- 
ship, unless  otherwise  agreed,  may  have  the  partnership 
property  applied  to  discharge  its  liabilities,  and  the  surplus 
applied  to  pay  in  cash  the  net  amount  owing  to  the  respec- 
tive partners.    But  if  dissolution  is  caused  by  expulsion  of  a 
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partner,  bona  fide  under  the  partnership  agreement,  and  if 
the  expelled  partner  is  discharged  from  all  partnership  li- 
abilities either  by  payment  on  agreement  under  section  thirty- 
six  (2),  he  shall  receive  in  cash  only  the  net  amount  due  him 
from  the  partnership. 

(2)  When  dissolution  is  caused  in  contravention  of  the 
partnership  agreement  the  ri^ts  of  the  partners  shall  be 
as  follows: 

(a)  Each  partner  who  has  not  caused  dissolution  wrong- 
fully shall  have, 

(I)  All  the  rights  specified  in  paragraph  (1)  of  this 
section,  and 

(II)  The  right,  as  against  each  partner  who  has  caused 
the  dissolution  wrongfully,  to  damages  for  breach  of  the 
agreement. 

(b)  The  partners  who  have  not  caused  the  dissolution 
wrongfully,  if  they  all  desire  to  continue  the  business  in  the 
same  name,  either  by  themselves  or  jointly  with  others,  may 
do  so,  during  the  agreed  term  for  the  partnership  and  for 
that  purpose  may  possess  the  partnership  property,  provided 
they  secure  the  payment  by  bond  approved  by  the  court,  or 
pay  to  any  partner  who  has  caused  the  dissolution  wrong- 
fully, the  value  of  his  interest  in  the  partnership  at  the  dis- 
solution, less  any  damages  recoverable  under  clause  (2a  II) 
of  this  section,  and  in  like  manner  indemnify  him  against  all 
present  or  future  partnership  liabilities. 

,(c)  A  partner  who  has  caused  the  dissolution  wrong- 
fully shall  have: 

(I)  If  the  business  is  not  continued  under  the  provi- 
sions of  paragraph  (2b)  all  the  rights  of  a  partner  under 
paragraph   (1),  subject  to  clause  (2a  II),  of  this  section, 

i(II)  If  the  business  is  continued  under  paragraph  (2b) 
of  this  section  the  right  as  against  his  co-partners  and  all  claim- 
ing through  them  in  respect  of  their  interests  in  the  part- 
nership, to  have  the  value  of  his  interest  in  the  partnership, 
less  any  damages  caused  to  his  co-partners  by  the  dissolu* 
tion,  ascertained  and  paid  to  him  in  cash,  or  the  payment 
secured  by  bond  approved  by  the  court,  and  to  be  released 
from  all  existing  liabilities  of  the  partnership;  but  in  as- 
certaining the  value  of  the  partner's  interest  the  value  of 
the  goodwill  of  the  business  shall  not  be  considered. 
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§  39.  Rights  wiMTB  psrtiMnliip  is  dissolved  for  frand 
or  mbrsiNnesoiitatioii^ — Where  a  partnership  contract  is  re- 
scinded on  the  ground  of  the  fraud  or  misrepresentation  of 
one  of  the  parties  thereto,  the  party  entitled  to  rescind  is, 
without  prejudice  to  any  other  right,  entitled, 

(a)  To  a  lien  on,  or  right  of  retention  of  the  surplus 
of  the  partnership  property  after  satisfying  the  partnership 
liabilities  to  third  persons  for  any  sum  of  money  paid  by 
him  for  the  purchase  of  an  interest  in  the  partnership  and 
for  any  capital  or  advances  contributed  by  him;  and 

(b)  To  stand,  after  all  liabilities  to  third  persons  have 
been  satisfied,  in  the  place  of  the  creditors  of  the  partner- 
ship for  any  payments  made  by  him  in  respect  of  the  part- 
nership liabilities;  and 

(c)  To  be  indemnified  by  the  person  guilty  of  the 
fraud  or  making  the  representation  against  all  debts  and 
liabilities  of  the  partnership. 

§  40.  Rnks  for  Aslributioiu — In  settling  accounts  be- 
tween the  partners  after  dissolution,  the  following  rules  shall 
be  observed,  subject  to  any  agreement  to  the  contrary: 

(a)  The  assets  of  the  partnership  are: 

(I)  The  partnership  property, 

(II)  The  contributions  of  the  partners  necessary  for 
the  payment  of  all  liabilities  specified  in  clause  (b)  of  this 
paragraph. 

(b)  The  liabilities  of  the  partnership  shall  rank  in  or- 
der of  payment,  as  follows: 

(I)  Those  owing  to  creditors  other  than  partners, 

(II)  Those  owing  to  partners  other  than  for  capital 
and  profits, 

(III)  Those  owing  to  partners  in  respect  of  capital, 

(IV)  Those  owing  to  partners  in  respect  of  profits. 

(c)  The  assets  shall  be  applied  in  the  order  of  their 
declaration  in  clause  (a)  of  this  paragraph  to  the  satisfac- 
tion of  the  liabilities. 

(d)  The  partners  shall  contribute,  as  provided  by  sec- 
tion eighteen  (a)  the  amount  necessary  to  satisfy  the  liabil- 
ities; but  if  any,  but  not  all,  of  the  partners  are  insolvent, 
or,  not  being  subject  to  process,  refuse  to  contribute,  the  other 
partners  shall  contribute  their  share  of  the  liabilities,  and, 
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in  the  relative  proportions  in  which  they  share  the  profits, 
the  additional  amount  necessary  to  pay  the  liabilities. 

(e)  An  assignee  for  the  benefit  of  creditors  or  any  per- 
son appointed  by  the  court  shall  have  the  right  to  enforce 
the  contributions  specified  in  clause  (d)  of  this  paragraph. 

(f)  Any  partner  or  his  legal  representative  shall  have 
the  right  to  enforce  the  contributions  specified  in  clause  (d) 
of  this  paragraph,  to  the  extent  of  the  amount  which  he  has 
paid  in  excess  of  his  share  of  the  liability. 

(g)  The  individual  property  of  a  deceased  partner  shall 
be  liable  for  the  contributions  specified  in  clause  (d)  of  this 
paragraph. 

(h)  When  partnership  property  and  the  individual 
properties  of  the  partners  are  in  the  possession  of  a  court  for 
distribution,  partnership  creditors  shall  have  priority  on  part- 
nership property  and  separate  creditors  on  individual  prop- 
erty, saving  the  rights  of  lien  or  secured  creditors  as  hereto- 
fore. 

(i)  Where  a  partner  has  become  bankrupt  or  his  es- 
tate is  insolvent  the  claims  against  his  separate  property 
shall  rank  in  the  following  order: 

(1)  Those  owing  to  separate  creditors, 

(II)  Those  owing  to  partnership  creditors, 

(III)  Those  owing  to  partners  by  way  of  contribution. 
§  41.    Liability  of  pertona  coDfiiming  die  bmiiieit  in 

eertain  cases. — (1)  When  any  new  partner  is  admitted  into 
an  existing  partnership,  or  when  any  partner  retires  and  as- 
signs (or  the  representative  of  the  deceased  partner  assigns) 
his  rights,  in  partnership  property  to  two  or  more  of  the 
partners,  or  to  one  or  more  of  the  partners  and  one  or  more 
third  persons,  if  the  business  is  continued  without  liquida- 
tion of  the  partnership  affairs,  creditors  of  the  first  or  dis- 
solved partnership  are  also  creditors  of  the  partnership  so 
continuing  the  business. 

(2)  When  all  but  one  partner  retire  and  assign  (or  the 
representative  of  a  deceased  partner  assigns)  their  rights  in 
partnership  property  to  the  remaining  partner,  who  continues 
the  business  without  liquidation  of  partnership  affairs,  either 
alone  or  with  others,  creditors  of  the  dissolved  partnership 
are  also  creditors  of  the  person  or  partnership  so  continuing 
the  business. 
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(3)  When  any  partner  retires  or  dies  and  the  business 
of  the  dissolved  partnership  is  continued  as  set  forth  in 
paragraphs  (1)  and  (2)  of  this  section,  with  the  consent  of 
the  retired  partners  or  the  representative  of  the  deceased  part- 
ner, but  without  any  assignment  of  his  right  in  partnership 
property,  rights  of  creditors  of  the  dissolved  partnership  and 
of  the  creditors  of  the  person  or  partnership  continuing 
the  business  shall  be  as  if  such  assignment  had  been  made. 

(4)  When  all  the  partners  or  their  representatives  as- 
sign their  rights  in  partnership  property  to  one  or  more 
third  persons  who  promise  to  pay  the  debts  and  who  con- 
tinue the  business  of  the  dissolved  partnership,  creditors  of 
the  dissolved  partnership  are  also  creditors  of  the  person  or 
partnership  continuing  the  business. 

(5)  When  any  partner  wrongfully  causes  a  dissolution 
and  the  remaining  partners  continue  the  business  under  the 
provisions  of  section  thirty-eight  (2b),  either  alone  or  with 
others,  and  without  liquidation  of  the  partnership  affairs, 
creditors  of  the  dissolved  partnership  are  also  creditors  of 
the  person  or  partnership  continuing  the  businesa 

(6)  When  a  partner  is  expelled  and  the  remaining  part- 
ners continue  the  business  either  alone  or  with  others,  with- 
out liquidation  of  the  partnership  affairs,  creditors  of  the 
dissolved  partnership  are  also  creditors  of  the  person  or 
partnership  continuing  the  business. 

(7)  The  liability  of  a  third  person  becoming  a  part- 
ner in  the  partnership  continuing  the  business,  under  this 
section  to  the  creditors  of  the  dissolved  partnership  shall  be 
satisfied  out  of  partnership  property  only. 

(8)  When  the  business  of  a  partnership  after  dissolu- 
tion is  continued  under  any  conditions  set  forth  in  this  sec- 
tion the  creditors  of  the  dissolved  partnership,  as  against 
the  separate  creditors  of  the  retiring  or  deceased  partner 
or  the  representative  of  the  deceased  partner,  have  a  prior 
right  to  any  claim  of  the  retired  partner  or  the  representa- 
tive of  the  deceased  partner  against  the  person  or  partner- 
ship continuing  the  business,  on  account  of  the  retired  or 
deceased  partner's  interest  in  the  dissolved  partnership  or 
on  account  of  any  consideration  promised  for  such  interest 
or  for  his  right  in  partnership  property. 
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(9)  Nothing  in  this  section  shall  be  held  to  modify  any 
right  of  creditors  to  set  aside  any  assignment  on  the  ground 
of  fraud. 

(10)  The  use  by  the  person  or  partnership  continuing 
the  business  of  the  partnership  name,  or  the  name  of  a  de- 
ceased partner  as  part  thereof,  shall  not  of  itself  make  the 
individual  property  of  the  deceased  partner  liable  for  any 
debts  contracted  by  such  person  or  partnership. 

§  42.  Rights  of  retiring,  or  oslalo  of  deco>sod,  partner, 
wImo  the  bushioii  is  contiiined* — ^When  any  partner  retires 
or  dies,  and  the  business  is  continued  under  any  of  the  con- 
ditions set  forth  in  section  forty-one  (1,  2,  3,  5,  6),  or  sec- 
tion thirty-eight  (2b),  without  any  settlement  of  accounts 
as  between  him  or  his  estate  and  the  person  or  partnership 
continuing  the  business,  unless  otherwise  agreed,  he  or  his 
legal  representative  as  against  such  persons  or  partnership 
may  have  the  value  of  his  intere^  at  the  date  of  dissolution 
ascertained,  and  shall  receive  as  an  ordinary  creditor  an 
amount  equal  to  the  value  of  his  interest  in  the  dissolved 
partnership  with  interest,  or,  at  his  option  or  at  the  option 
of  his  legal  representative,  in  lieu  of  interest,  the  profits  at- 
tributable to  the  use  of  his  right  in  the  property  of  the  dis- 
solved partnership;  provided  that  the  creditors  of  the  dis- 
solved partnership  as  against  the  separate  creditors,  or  the 
representative  of  the  retired  or  deceased  partner,  shall  have 
priority  on  any  claim  arising  under  this  section,  as  provided 
by  section  forty-one  (8)  of  this  act. 

§  43.  Accrual  of  actions. — ^The  right  to  an  account  of 
his  interest  shall  accrue  to  any  partner,  or  his  legal  repre- 
sentative, as  against  the  winding  up  partners  or  the  sur- 
viving partners  or  the  person  or  partnership  continuing  the 
business,  at  the  date  of  dissolution,  in  the  absence  of  any 
agreement  to  the  contrary. 

Part  VII.    Miscellaneotts  Provisions 

§  44.  When  act  taicos  effect— This  act  shall  take  effect 
on  the  first  day  of  July,  1918. 

§  45.  Legisktion  repealed. — ^All  acts  or  parts  of  acts 
inconsistent  with  this  act  are  hereby  repealed.  (Acts  1918, 
pp.  641-56,  §§  1-46.) 

[Part  VII  A.    Code -Provisions  and  Other  Acts] 
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§  45a.  If  factor,  agent,  etc^  who  is  a  trader,  fail  to  tSe- 
doee  name  of  principal  or  partner,  or  do  bosineea  in  hiaf 
own  name,  property  used  in  sodi  business  liable  for  bis  debts; 
ezcqitimu — If  any  person  transact  business  bs  ^  trader, 
with  the  addition  of  the  words  "factor,"  "agent,"  "and  com- 
pany," or  "and  co.,"  and  fail  to  disclose  the  name  of  his 
principal  or  partner  by  a  sign  in  letters  easy  to  be  read, 
placed  conspicuously  at  the  house  wherein  such  business  is 
transacted,  and  also  by  a  notice  published  for  two  weeks  in 
a  newspaper  (if  any)  printed  in  the  city,  town  or  county 
wherein  the  same  is  transacted;  or  if  any  person  transact 
such  business  in  his  own  name,  without  any  such  addition; 
all  the  property,  stock,  and  choses  in  action  acquired  or  used 
in  such  business  shall,  as  to  the  creditors  of  any  such  per- 
sons, be  liable  for  the  debts  of  such  person.  This  section 
shall  not  apply  to  a  person  transacting  such  business  under 
a  license  to  him  as  an  auctioneer  or  commission  merchant. 
(Code,  §  5224.) 

And  a  recordation  of  a  contract,  deed  or  other  writing 
under  section  5194  of  the  Code  does  not  affect  the  rights  of  a 
creditor  acquired  under  the  above  section  (5224).  (Code,  § 
5194,  as  amended  by  Acts  1922.) 

§  45b.  Wben  proof  of  partnersbip  annecessary  unless 
denied  hy  affidavit. — Where  plaintiffs  or  defendants  sue  or 
are  sued  as  partners,  and  their  names  are  set  forth  in  the  dec- 
laration or  bill,  the  partnership  need  not  be  proved  unless  the 
same  be  denied  by  affidavit.     (Code,  §  6127.) 

§  4Sc.  Limitation  of  action  for  settlement  of  accounts. 
— ^Five  years  from  the  cessation  of  dealings  between  them. 
(Code,  §  5810.) 

§45d.  '  Wbat  license  to  contain;  effect  of  change  of  part- 
ners or  namOi^ — ^The  liceiise  must  state  the  names  of  the 
members,  except  of  silent  members,  or  a  member  joining  the 
firm  after  the  license  issued.  Changing  the  firm  name,  adding 
a  new  member,  or  the  withdrawal  of  one  or  more,  is  not  com- 
mencing new  business,  if  any  of  the  old  members  still  remain ; 
and  if  they  dissolve,  and  one  or  more  continues  business,  any 
tax  on  the  purchases,  sales  or  profits  which  might  otherwise 
be  chargeable  to  the  firm,  may  be  apportioned  among  them 
according  to  the  justice  ot  the  case.     (Code,  §§  2364-5.) 
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§  4Sa.    PimuntmMit   of  negotudUle  P^P^^  ^  partnen. 

— ^Where  the  persons  primarily  liable  are  partners  and  no  place 
of  payment  is  specified,  presentment  lor  payment  may  be 
made  to  any  one  of  them  even  though  there  has  been  a  dissolu- 
tion of  the  firm.     (Code,  §  5639.) 

§  45f.  Nolioe  of  Ashooor  to  partner. — Notice  to  one  is 
notice  to  the  firm,  even  though  there  has  been  a  dissolution. 
(Code,  §  5661.) 

§45ff.  Tazatkm  of  partiiersliipa.p—  See  Taxation  and 
Tax  BUI. 

§45h.  Partnoiiliips  and  persons  doing  business  under 
ff^twiim'  or  fiditioas  name  to  file  certificate  of  names  and 
facts  in  the  cleric's  office. — By  acts  1922,  p.  — :  ''No  person 
nor  corporation  shall  conduct  or  transact  business  in  this  State 
under  any  assumed  or  fictitious  name  unless  such  person  or 
persons  or  corporation  shall  sign  and  acknowledge  a  certifi- 
cate setting  forth  the  name  under  which  such  business  is  to 
be  conducted  or  transacted,  and  the  names  of  each  and  every 
person  or  corporation  owning  the  same,  with  their  respective 
poet  olGce  and  residence  addresses,  and  where  the  corporation 
is  a  foreign  corporation  the  date  of  the  certificate  of  authority 
to  do  business  in  Virginia  issued  to  it  by  the  State  Corpora- 
tion CoDunission,  and  file  the  same  in  the  office  of  the  clerk 
of  the  court  in  which  deeds  are  recorded  in  the  county  or  cor- 
poration wherein  the  business  is  to  be  conducted. 

^'No  two  or  more  persons  shall  carry  on  business  as  co- 
partners unless  they  sign  and  acknowledge  a  certificate  set- 
ting forth  the  full  names  of  each  and  every  person  composing 
the  co-partnership,  with  their  respective  post  office  and  resi- 
dence addresses,  the  name  and  style  of  the  firm,  the  length  of 
time  for  which  it  is  to  continue,  and  the  locality  of  their  place 
of  business,  and  file  the  same  in  the  office  of  the  clerk  of  the 
court  in  which  deeds  are  recorded  in  the  county  or  corpora- 
tion wherein  the  business  is  to  be  conducted.  And  every 
change  in  such  co-partnership  must  be  evidenced  by  a  new 
certificate.  The  clerk  with  whom  the  certificate  provided  for 
in  this,  and  the  preceding  section  of  this  act  is  filed,  shall 
keep  a  book  in  which  all  such  certificates  shalll  be  recorded, 
with  their  date  of  record,  and  shall  keep  a  register  in  which 
shall  be  entered  in  alphabetical  order  the  name  under  which 
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every  such  business  is  conducted,  and  the  names  of  every  per- 
son owning  the  same.  The  clerk  shall  be  entitled  to  a  fee  of 
50  cents  for  filing  and  recording  such  certificates  and  enter- 
ing such  names. 

^'Any  person  violating  any  of  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion  thereof,  shall  be  fined  not  exceeding  $1,000,  or  imprison- 
ment not  more  than  6  months,  or  both."  [The  act  also  pro- 
vides that  a  copy  of  the  certificate  of  a  corporation,  duly 
attested  by  the  clerk,  must  be  filed  with  the  State  Corporation 
Commission.    The  act  applies  to  existing  concerns.] 

§45L    Forms  of  agreements  for  partnerships. — 

Na  1.    Abtiolks  of  Qenebal  Pastetebship 

(4  Mln.  Inst.  1689;  Matthews'  Forms  267;  Sands'  Forms,  208.) 
Articles  of  agreement  entered  Into  this day  of ,  in 

the  year  of  oar  Lord  192 — ,  between  C.  C.  of  the  one  part^  and  D.  D. 

of  the  other  part,  both  of  the  city  of ,  in,  the  State  of : 

Witnesseth  as  follows,  namely: 

1.  The  said  C.  C.  and  D.  D.  agree  to  become  oo-partners  together 
in  the  art  or  trade  of  painting,  and  all  things  t(hereto  belonging,  and 
also  in  buying,  selling  and  retailing  all  sorts  of  wares,  goods,  and  com- 
modities, belonging  to  the  said  trade  of  painting;  which  said  co-partner- 
ship is  to  continue  for  and'  during,  and  to  the  fuU  end  of  the  term 
of years,  from  the  date  hereof  next  ensuing. 

2.  The  said  parties  agree  that  each  shall  contribute  as  stock  the 

sum  of dollars  (the  payment  of  which  by  both  this  day  is  hereby 

adcnowledged),,  to  be  used,  laid  out  and  employed  in  common  between 
them,  for  the  management  of  the  said  trade  of  painting,  to  their  ut- 
most benefit  and  adrantage. 

3.  The  said  co-partners  shall  not,  nor  wlU  at  any  time  hereafter, 
use,  exercise  or  follow,  the  said  trade  of  painting,  or  any  other  trade 
or  employment  whatsoever,  during  the  said  term,  to  their  several  and 
private  benefit  and  advantage;  but  shall  and  wiU,  atl  all  times  during 
the  said  term  (if  they  shall  so  long  live),  each  do  his  best  and  ut- 
most endeavors,  in  and  by  all  meang  possible,  to  the  utmost  of  his  skill 
and  power,  for  their  joint  interest,  profit  and  advantage;  and  truly 
employ,  buy,  sell  and  trade  with  the  stock  as  aforesaid,  and  the  in- 
crease thereof  in  the  trade  of  painting  aforesaid,  without  any  sinister 
intention  or  fraudulent  endeavors  whatsoever. 

4.  The  said  co-partners  shall  and  will,  from  time  to  time,  and  at 
aU  times  hereafter,  during  the  said  term,  pay,  bear  and  discharge 
equally  between  them,  the  rent  of  the  shop  to  be  hired  or  rented  for  the 
conducting  of  the  trade  of  painting  aforesaid;  and  also  shall  and  will 
defray,  in  equal  proportions,  from  time  to  time,  and  at  all  times,  all 
the  expenses  and  charges  of  every  kind  attending  the  exercise  of  the 
said  trade  of  painting. 
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6.  The  nld  oo-partiMn  ihall,  from  time  to  timo,  durliic  tlio  said 
term,  equally  dlTlde  between  them,  share  and  ehare  alike^  all  saoh 
sain,  profit  and  Inereaee  as  shall  eome,  grow,  arise,  or  aocme  from 
or  by  reason  of  the  said  trade  of  joint  business;  and  also,  that  all 
sncfa  losses  as  shall  happen  In  the  said  Joint  trade  by  bad  debts.  111 
commodities,  or  otherwise,  wAthout  fraud  or  eorln,  shall  be  paid  and 
borne  equally  and  proportlonably  between  them. 

6.  There  shall  be  had  and  kept  at  all  times  daring  the  said  term, 
and  joint  bnslness  and  co-partnership  aforesaid,  perfect,  jnst  and  tme 
books  of  acoonnts,  wherein  each  of  the  said  co-partners  shall  duly  en- 
ter and  set  down,  as  well  all  money  by  him  receiTcd,  paid,  ezpoided 
and  laid  oat  in  and  about  the  management  and  business  of  the  said 
trade,  as  also  all  wares,  goods,  commodities,  and  merchandise  by 
them,  or  either  of  them,  bought  and  sold  or  otherwise  acquired  and 
disposed  of  by  reason  or  means,  or  upon  account  or  in  the  business 
of  the  said  co-partnership,  and  all  other  matters  and  things  whatso- 
eTcr  to  the  said  joint  trade  or  business,  and  fihe  management  thereot 
In  aivy  wise  belonging  or  appertaining,  which  said  books  shall  be  used 
in  common  between  the  said  co-partners,  so  that  either  of  them  may 
haye  free  access  thereto,  without  any  interruption  from  or  on  the 
part  of  the  other. 

7.  The  said  co-partners,  once  in months,  or  oftener  If  either 

party  shall  require,  upon  the  reasonable  request  of  one  of  them,  shall 
make,  yield  and  render  each  to  the  other,  or  to  the  personal  represent- 
atlTes  of  each  other,  a  true,  just  and  perfect  account  of  all  profits  and 
increase,  by  them  or  either  of  them  made,  and  of  all  losses  hy  them  or 
either  of  them  sustained,  and  also  of  all  payments,  receipts,  disburse- 
ments, and  all  other  things  whatsoever  by  them  or  either  of  them 
made,  reoelTcd,  disbursed,  acted,  done  or  suffered.  In  and  about  the 
said  co-partnership  and  joint  business  as  aforesaid;  and  the  same 
account  so  made,  shall  and  will  dear,  adjust,  pay  and  deliver  each 
to  the  other,  at  the  time  of  making  such  account  their  equal  share 
of  the  profits  so  made  as  aforesaid. 

8.  And  at  the  end  of  the  said  term  of irears,  or  other  sooner 

determination  of  the  co-partnership  aforesaid,  by  the  death  of  one  of 
the  co-partners  or  otherwise,  the  said  co-partners,  each  to  the  other, 
or  In  case  of  the  death  of  either  of  them,  the  surviving  party  to  the 
personal  representatives  of  the  party  deceased,  shall  and  will  make 
and  render  a  true,  just,  perfect  and  final  account  of  all  things  as  afore- 
said, touching  the  said  joint  business  and  co-partnership,  and  divide 
the  profits  as  aforesaid,  and  in  all  things  well  and  truly  adjust  the 
same  and  the  transaction^  thereof;  and  that  upon  the  making  and 
rendering  of  such  final  account,  all  and  every  the  stodc  and  stocks  as 
well  as  the  grains  and  increase  thereof,  which  shall  appear  to  be  re- 
maining, whether  consisting  of  money,  wares,  debts,  etc,  shall  be 
equally  parted  and  divided  between  the  said  co-partners  and  their  per- 
sonal representatives,  share  and  share  alike;  and, 

9.  It  is  agreed  specially  between  the  said  co-partners,  that  no 
contract,  guaranty,  or  transaction  shall  be  entered  into  in  the  name  or 
on  behalf  of  the  co-partnership,  and  the  co-partnership  name  shall  not 
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be  affixed  or  placed  to  or  on  any  writing  whatsoeyer,  unleee  each  con- 
tract, guaranty,  transaction,,  or  writing  shall  directly  concern  and  re- 
late to  the  business  and  affairs  of  the  said  co-partnership. 

Witness  the  hands  and  seals  of  the  parties  the  day  and  year  first 
abore  written. 

C.  C.   [SBAL.] 
D.   D.    [BB4L.] 

No.  2.    Agbkemsnt  fob  DissoLunon  or  PAsnnasHip 

(llatthews'  Forma,  270;  Sands'  Forms,  211.) 

This  indenture  made  this day  of ,  in  the  year  192 — , 

between  A.  O.  of ,  of  the  one  part,  and  S.  R.  of ,  of  the 

other  part:  Whereas  it  was  covenanted  and  agreed  that  the  said  A. 
Q.  and  8.  R.  should  become  co-partnOTS  and  Joint  traders  together  in  the 

said  art  and  trade  of ,  for  the  term  of  fourteen  years  from  the 

'  day  of  ' ,  now  next  ensuing,  unon  a  Joint  and  equal  capital 

to  be  made  up  between  theniy  upon  and  subject  to  the  terms  and  condi- 
tions in  the  said  indenture  particularly  mentioned,  as  in  and  by  the 
said  indenture  may  be  seen  by  reference  being  had  thereto;  and  where- 
as the  said  A.  Q.  and.  S.  R.  hare  mutually  consented  and  agreed  to  dis- 

solTe  the  said  co-partnership  on  the day  of ,  next  ensuing 

the  date  of  these  presents;  and  whereas  all  account^  relatire  to  the  re- 
ceipts and  disbursements  on  account  of  the  said  Joint  trade,  and  of 
all  sums  of  money  advanced  and  paid  by  the  said  parties,  haye  been 
settled  and  adjusted  up  to  the  day  of  the  date  hereof;  and  whereas  the 
said  Joint  stock  in  trade  hath  been  valued  and  appraised  at  the  sum  of 

dollars;  and  whereas  it  also  appears  that  there  are  due  and 

owing  to  the  said  co-partnership,  funds  from  sundry  persons  (the  sum 

of dollars),  and  that  the  said  co-partnership  stands  indebted  to 

sundry  persons  in  the  sum  of  dollars.    Now  this  iNDBifTTTSB 

wrrNEssETH,  that  the  said  A.  O.  and  9.  R.,  in  pursuance  and  perform- 
ance of  the  said  agreement,  for  themsdves',  their  executors  and  ad- 
ministrators, hare  covenanted  and  agreed,  and  by  these  presents  do 
covenant  and  agree  to  and  with  each  other,  their  executors  and  ad- 
ministrators, that  the  said  co-partnership  trade,  and  all  dealings  and 

transactions  relative  thereto,  shall,  from  the  said day  of , 

next  ensuing  the  date  of  these  presents,  cease  and  determine;  and  that 
the  said  indenture  of  co-partnership,  and  every  covenant,  article,  clause 
and  agreement  therein  contained,  as  to  the  residue  of  the  said  term, 
shall  from  henceforth  cease  and  determine  and  be  absolutely  void.  And 
it  is  further  covenanted  and  agreed,  that  the  said  S.  R.  shall  4X>llect, 
receive  and  get  in  all  debts  due  and  owing  to  the  said  co-partnership, 
and  will,  from  time  to  time,  as  such  debts  shall  be  received  and  got 
in,  pay  and  apply  the  same  towards  the  discharge  of  all  demands  on 
the  said  co-partnership,  and  after  such  pajnment,  shall  and  will,  out  of 
the  surplus  thereof,  pay  to  the  said  A.  Q.,  therein  and  thereto,  aa  the 
same  shall  be  made  and  appear  by  the  accounts  of  the  said  co-partner- 
ship. And  foi'  the  better  enabling  the  said  8.  R.  to  collect,  receive  and 
get  in  the  debts  due  and  owing  to  the  said  co-partnership,  the  said  A. 
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Q.  doth  hereby  authorise  and  empower  the  eald  S.  R.  to  ask,  demand, 
sue  for,  levy,  recover  and  receive  the  same,  and  to  take  all  lawfol  ways 
and  means  to  4»mpel  the  payment  thereof.  And  finally,  the  aaid  piutiee 
hereto  do  mutually  oovenant  and  promise,  the  one  unto  the  oth^  of 

them,  to  sign,  and  cause  to  be  inserted  in  the  ,  printed  and 

published  in  ,  and  in  such  of  the  public  newspapers  as  shall 

be  deemed  expedient,  and  as  either  of  them  shall  require,  due  notice 
of  the  said  dissolution  of  their  said  oo^MLrtnership,  and  such  other 
notification  thereof,  by  letter  or  otherwise,  as  may  be  found  necessary. 
In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  affixed  their  seals,  on  the  day  and  year  first  herein  written 
as  the  date  hereof.  A.  O.  [asjx.] 

S.  R.    [BKAI.] 

No.  3.    Notice  or  Dissolution  or  PABXinEBSHiP,  and  that  Onb  or  thb 

Pabtnebs  will  ComninjB  the  BuBunesa 

(Sands'  Forms.) 

Notice  is  hereby  given  that  the  partnership  carried  on  by  P.  P.  and 

G.  P.  under  the  name  and  style  of ,  in ,  has  this  day  been 

dissolved  by  mutual  consent,  and  in  future  the  business  will  be  car- 
ried on  by  the  said ,  on  his  separate  account,  who  will  pay  and 

receive  all  debts  due  and  owing  to  and  from  the  said  partnership  in  the 

regular  course  of  business.    This day  of ,  192 — . 

P.  P. 

C.  P. 

No.  4.    NonoB  or  Dissolution  or  Pabtnebship,  and  Who  to  Pat» 

Requestino  AcxxyuNTS  to  be  Sent  in 

(Sands'  Forms.) 

Notice  is  hereby  given  that  the  partnership  lately  subsisting  be- 
tween P.  P.  and  C.  P.,  heretofore  carrying  <m  trade  under  the  firm 

of ,  was,  on  the day  of 192 — ,  last,  dissolved  by 

mutual  consent;  all  debts  due  and  owing  to  the  said  partnership  are  to 

be  received  by  the  said  ,  and  all  persons  to  whom  the  said 

partnership  stands   indiebted  are  requested  immediately  to  send  in 

their  respective  accounts  to  said ,  in  order  that  tiie  same  may 

be  examined  and  paid.    This  day  of ,  192 — 

P.  P. 

C.  P. 

No.  6.    Notice  or  Dissolution  or  Pabtnebsrip  as  to  One  or  the  Pabp- 

nebs,  and  or  New  P^ibm 

(Sands'  Forms.) 

Notice  is  hereby  given  that  the  partnership  between  P.  P.  and  C.  P., 
transacting  business  under  the  name  and  style  of  ,  was  dis- 
solved on  the day  of ,  192 — ,  last,  so  fbr  as  it  relates  to 

the  said  C.  P.,  and  that  all  debts  due  to  the  said  late  partnership  are 
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to  be  iMdd,  and  those  due  from  the  same,  dlschargred  at  their  house 

In 9  where  the  business  will  in  future  be  continued  by  the  said 

and ,  and  by ,  under  the  firm  and  style  of 

Dated  the day  of ,  192 — 

P.  P. 

C.  P. 

N.  P. 


PARTNERSHIP  LIMITED,  OR  LIMITED 

PARTNERSHIP 

(Acts  1918,  pp.  364-72,  §§  1-81;  Pocket  Code  1920,  p.  181; 
Pollard's  Code  Biennial  1920,  p.  413.  See  also  PctrtnersfdpSj 
which  by  §  6  is  made  to  apply  to  limited  partnerships.) 

1.  Limited  partnership  defined 

2.  Formation 

3.  Business  which  may  be  carried  on 

4.  Character  of  limited  partner's  contribution 
6.    A  name  not  to  contain  surname  of  limited  partner;  ex- 
ceptions 

6.  Liability  for  false  statements  In  certificate  .    ^ 

7.  Limited  partner  not  liable  to  creditors 

8.  Admission  of  additional  limited  partners 

9.  Rights,  powers  and  liabilities  of  a  general  partner 

10.  Rights  of  a  limited  partner 

11.  Status  of  person  erroneously  belleying  himself  a  limited 
partner 

12.  One  person  both  general  and  limited  partner 

13.  Loans  and  other  business  transactions  with  limited  part- 
ner 

14.  Relation  of  limited  partners  In  terse 
16.    Compensation  of  limited  partner 

16.  Withdrawal  or  reduction  of  limited  partner's  contribution 

17.  Liability  of  limited  partner  to  partnership 

18.  Nature  of  limited  partner's  interest  In  partnership 

19.  Assignment  of  limited  partner's  interest 

20.  Effect  of  retirement,  death  or  Insanity  of  a  general  partner 

21.  Death  of  limited  partner 

22.  Rights  of  creditors  of  limited  partner 
28.  Distribution  of  assets 

24.  When  certificates  shall  be  cancelled  or  amended 

26.  Requirements  for  amendment  and  for  cancellation  of 

tlficate 

26.  Parties  to  actions 

27.  Name  of  act 

28.  Rules  of  constmctlon 
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t  tt.    Rules  for  euMs  not  ^t>Tided  for  in  tlili  met 
i  SO.    ProTitloiis  for  exlsUnir  limited  partnerahips 
t  Sl«    AeU  repealed 

i  ZUl  Form  of  certificate  of  limited  partnendiip  under  §  2,  abore 

# 

Limited  partnerships  are  a  statutory  substitute  for  some 
of  the  advantages  of  corporations,  viz.,  the  advantage  of 
limited  liability,  etc 

The  act  below  is  a  uniform  act  used  in  many  states,  and 
is  80  complete,  concise,  and  important,  the  same  is  given  in 
full. 

§  1.  Limtled  pArtnenlup  AfAtmi^ — ^A  limited  partner- 
ship is  a  partnership  formed  by  two  or  more  persons  under 
the  provisions  of  section  two,  having  as  members  one  or  more 
general  partners  and  one  or  more  limited  partners.  The 
limited  partners  as  such  shall  not  be  bound  by  the  obligations 
of  the  partnership. 

§  2.  FomMilioiL^ — (1)  Two  or  more  persons  desiring  to 
form  a  limited  partnership  shall 

(a)  Sign  and  swear  to  a  certificate  which  shall  state 

I.  The  name  of  the  partnership, 

II.  The  character  of  the  business, 

III.  The  location  of  the  principal  place  of  business, 

IV.  The  name  and  place  of  residence  of  each  member 
general  and  limited  partners  being  respectively  designated, 

V.  The  term  for  which  the  partnership  is  to  exist, 

VI.  The  amount  of  cash  and  a  description  of  and  the 
agreed  value  of  the  other  property  contributed  by  each  limited 
partner, 

VII.  The  additional  contributions,  if  any,  agreed  to  be 
made  by  each  limited  partner  and  the  times  at  which  or 
events  on  the  happening  of  which  they  shall  be  made, 

VIII.  The  time,  if  agreed  upon,  when  the  contribution 
of  each  limited  partner  is  to  be  returned, 

IX.  The  share  of  the  profits  or  the  other  compensation 
by  way  of  income  which  each  limited  partner  shall  receive 
by  reason  of  his  contribution, 

X.  The  right,  if  given,  of  a  limited  partner  to  substitute 
an  assignee  as  contributor  in  his  place,  and  the  terms  and 
conditions  of  the  substitution, 

XI.  The  right,  if  given,  of  the  partnership  to  admit 
additional  limited  partners, 
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XII.  The  right,  if  given,  of  one  or  more  of  the  limited 
partners  to  priority  over  other  limited  partners,  as  to  con- 
tributions or  as  to  compensation  by  way  of  income,  and  the 
nature  of  such  priority, 

XIII.  The  right,  if  given,  of  the  remaining  general 
partner  or  partners  to  continue  the  business  on  the  death,  re- 
tirement or  insanity  of  a  general  partner,  and 

XIV.  The  right,  if  given,  of  a  limited  partner  to  de- 
mand and  receive  property  other  than  cash  in  return  for  his 
contribution. 

(b)  File  for  record  the  certificate  in  the  clerk^s  office 
of  the  county  or  city  in  which  a  charter  for  the  conduct  of 
such  business  would  be  required  to  be  recorded, 

(2)  A  limited  partnership  is  formed  if  there  has  been 
substantial  compliance  in  good  faith  with  the  requirements  of 
paragraph  (1). 

§  3.  BasineM  which  may  be  carried  en. — ^A  limited  part- 
nership may  carry  on  any  business  which  a  partnership  with- 
out limited  partners  may  carry  on. 

§  4»  Character  of  fimited  partner^a  contribntioii. — The 
contributions  of  a  limited  partner  may  be  cash  or  other 
property,  but  not  services. 

§  5.  A  name  not  to  contain  tomame  of  limited  part- 
ner; escqitiona^ — (1)  The  surname  of  a  limited  partner 
shall  not  appear  in  the  partnership  name,  unless 

(a)  It  is  also  the  surname  of  a  general  partner,  or 

(b)  Prior  to  the  time  when  the  limited  partner  became 
such  the  business  had  been  carried  on  under  a  name  in  which 
his  surname  appeared. 

(2)  A  limited  partner  whose  name  appears  in  a  partner- 
ship name  contrary  to  the  provisions  of  paragraph  (1)  is 
liable  as  a  general  partner  to  partnership  creditors  who  ex- 
tend credit  to  the  partnership  without  actual  knowledge  that 
he  is  not  a  general  partner. 

S  C  Liability  for  hd«c|  atatemenlif  :in  certificates— If 
the  certificate  contains  a  false  statement,  one  who  suffers  loss 
by  reliance  on  such  statement  may  hold  liable  any  party  to 
the  certificate  who  knew  the  statement  to  be  false. 

(a)  At  the  time  he  signed  the  certificate,  or 

(•b)  Subsequently,  but  within  a  sufficient  time  before  the 
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statement  was  relied  upon  to  enable  him  to  cancel  or  amend 
the  certificate,  or  to  file  a  petition  for  its  cancellation  or 
amendment  as  provided  in  section  twenty-five  (3). 

§  1.  Limited  partner  not  liable  to  credit«Nri. — A  limited 
partner  shall  not  become  liable  as  a  general  partner  unless,  in 
addition  to  the  exercise  of  his  rights  and  powers  as  a  limited 
partner,  he  takes  part  in  the  control  of  the  business. 

§  ft.  Adniasioii.  of  additioBel  limited  partnen. — ^After 
the  formation  of  a  limited  partnership,  additional  limited 
partners  may  be  admitted  upon  filing  an  amendment  to  the 
original  certificate  in  accordance  with  the  requirements  of 
section  twenty-five. 

§  t.  Rights,  powers  and  liabiltiee  of  a  geneiml  partner. 
— (1)  A  general  partner  shall  have  all  the  rights  and  powers 
and  be  subject  to  all  the  restrictions  and  liabilities  of  a  part- 
ner in  a  partnership  without  limited  partners,  except  that 
without  the  written  consent  or  ratification  of  the  specific  act 
by  all  the  limited  partners,  a  genmil  partner  or  aU  the  gen- 
oral  partners  have  no  authority  to 

(a)  Do  any  act  in  contravention  of  the  certificate, 

(b)  Do  any  act  which  would  make  it  impossible  to  carry 
on  the  ordinary  business  of  the  partnership, 

(c)  Confess  a  judgment  against  the  partnership, 

(d)  Possess  partnership  property,  or  assign  their  rights 
in  specific  partnership  property,  for  other  than  a  partnership 
purpose, 

(e)  Admit  a  person  as  a  general  partner, 

(f )  Admit  a  person  as  a  limited  partner,  unless  the  right 
so  to  do  is  given  in  the  certificate, 

(g)  Continue  the  business  with  partnership  property  on 
the  death,  retirement  or  insanity  of  a  general  partner,  imless 
the  right  so  to  do  is  given  in  the  certificate. 

§  10.  Rights  of  a  limited  partner. — ^A  limited  partner 
shall  have  the  same  rights  as  a  general  partner  to 

(a)  Have  the  partnership  books  kept  at  the  principal 
place  of  business  of  the  partnership,  and  at  all  times  to  in- 
spect and  copy  any  of  them, 

(b)  Have  on  demand  true  and  full  information  of  all 
things  affecting  the  partnership,  and  a  formal  account  of 
partnership  affairs  whenever  circumstances  render  it  just  and 
reasonable,  and 
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(c)  Have  dissolution  and  winding  up  by  decree  of  court. 

(2)  A  limited  partner  shall  have  the  right  to  receive  a 
share  of  the  profits  or  other  compensation  by  way  of  income, 
and  to  the  return  of  his  contribution  as  provided  in  sections 
fifteen  and  sixteen. 

§  11.  Status  of  person  erroneously  belieraig  himself  a 
limiteci  partner. — ^A  person  who  has  contributed  to  the 
capital  of  a  business  conducted  by  a  person  or  partnership 
erroneously  believing  that  he  has  become  a  limited  partner 
in  a  limited  partnership  is  not,  by  reason  of  his  exercise  of 
the  rights  of  a  limited  partner,  a  general  partner  with  the 
person  or  in  the  partnership  carrying  on  the  business,  or 
bound  by  the  obligations  of  such  person  or  partnership;  pro- 
vided that  on  ascertaining  the  mistake  he  promptly  renounces 
his  interest  in  the  profits  of  the  business,  or  other  compensa- 
tion by  way  of  income. 

§  12.  One  person  i>oth  geneiml  and  limited  partner. — 
(1)  A  person  may  be  a  general  partner  and  a  limited  partner 
in  the  same  partnership  at  the  same  time. 

(2)  A  person  who  is  a  general,  and  also  at  the  same  time 
a  limited  partner,  shall  have  all  the  rights  and  powers  and 
be  subject  to  all  restrictions  of  a  general  partner;  except  that, 
in  respect  to  his  contribution,  he  shall  have  the  rights  against 
the  other  members  which  he  would  have  had  if  he  were  not 
also  a  general  partner. 

§  13.  Loans  and  other  business  transactions  with  limit- 
ed partner^ — (1)  A  limited  partner  also  may  loan  money 
to  and  transact  other  business  with  the  partnership,  and, 
unless  he  is  also  a  general  partner,  receive  on  account  of 
resulting  claims  against  the  partnership,  with  general  credit- 
ors, a  pro  rata  share  of  the  assets.  No  limited  partner  shall 
in  respect  to  any  such  claim 

(a)  Beceive  or  hold  as  collateral  security  any  partner- 
ship property,  or 

(b)  Receive  from  a  general  partner  or  the  partnership 
any  payment,  conveyance,  or  release  from  liability,  if  at  the 
time  the  assets  of  the  partnership  are  not  sufficient  to  dis- 
charge partnership  liabilities  to  persons  not  claiming  as  gen- 
eral or  limited  partners. 

(2)  The  receiving  of  collateral  security,  or  a  payment. 


1498        PABTNERSHIP   LIMITED  OR  UMITED   PABTKEB8HIP 

conveyance,  or  release  in  violation  of  the  provisions  of  para- 
graph (1)  is  a  fraud  on  the  creditors  of  the  partnership. 

§  14  Rebtioift  of  Kmitad  parbMrm  inter  acu — Where 
there  are  several  limited  partners  the  members  may  agree 
that  one  or  more  of  the  limited  partners  shall  have  a  priority 
over  other  limited  partners  as  to  the  return  of  their  contri- 
butions, as  to  their  compensation  by  way  of  income,  or  as  to 
any  other  matter.  If  such  an  agreement  is  made  it  shall  be 
stated  in  the  certificate,  and  in  the  absence  of  such  a  statement 
all  the  limited  partners  shall  stand  upon  equal  footing. 

§  IS.  Compcpftion  of.  fimitad  partner^ — A  limited  part- 
ner may  receive  from  the  partnership  the  share  of  the  profits 
or  the  compensation  by  way  of  income  stipulated  for  in  the 
certificate;  provided,  that  after  such  payment  is  made, 
whether  £rom  the  property  of  the  partnership  or  that  of  a 
general  partner,  the  partnership  assets  ar^  in  excess  of  all 
liabilities  of  the  partnership  except  liabilities  to  limited  part- 
ners on  account  of  their  contributions  and  to  general  partners. 

§  18.  Withdrawal  or  rednctum  of  Kmited  partner'a  con- 
tribatioii. — (1)  A  limited  partner  shall  not  receive  from  a 
general  partner  or  out  of  partnership  any  property  any  part 
of  his  contribution  until 

(a)  All  liabilities  of  the  partnership,  except  liabilities  to 
general  partners  and  to  limited  partners  on  account  of  their 
contributions,  have  been  paid  or  there  remains  property  of 
the  partnership  sufficient  to  pay  them, 

(b)  The  consent  of  all  members  is  had,  unless  the  return 
of  the  contribution  may  be  rightfully  demanded  under  the 
provisions  of  paragraph  (2),  and 

(c)  The  certificate  is  cancelled  or  so  amended  as  to  set 
forth  the  withdrawal  or  reduction. 

(2)  Subject  to  the  provisions  of  paragraph  (1)  a  limited 
partner  may  rightfully  demand  the  return  of  his  contribution. 

(a)  On  the  dissolution  of  a  partnership,  or 

(b)  When  the  date  specified  in  the  certificate  for  its  re- 
turn has  arrived,  or 

(c)  After  he  has  given  six  months'  notice  in  writing  to 
all  other  members,  if  no  time  is  specified  in  the  certificate 
either  for  the  return  of  the  contribution  or  for  the  dissolution 
of  the  partnership. 
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(3)  In  the  absence  of  any  statement  in  the  certificate  to 
the  contrary  or  the  consent  of  all  members,  a  limited  part- 
ner, irrespective  of  the  nature  of  his  contribution,  has  only 
the  right  to  demand  and  receive  cash  in  return  for  his  contri- 
bution. 

(4)  A  limited  partner  may  have  the  partnership  dissolved 
and  its  affairs  wound  up  when 

(a)  He  rightfully  but  unsuccessfuly  demands  the  return 
of  his  contribution,  or 

(b)  The  other  liabilities  of  the  partnership  have  not 
been  paid,  or  the  partnership  property  is  insulGcient  for  their 
payment  as  required  by  paragraph  (la)  and  the  limited  part- 
ner would  otherwise  be  entitled  to  the  return  of  his  contri- 
bution. 

§  17.  Liability  of  limited  partner  to  partnershipy— (1) 
A  limited  partner  is  liable  to  the  partnership 

(a)  For  the  difference  between  his  contribution  as  actually 
made  and  that  stated  in  the  certificate  as  having  been  made, 
and 

(b)  For  any  unpaid  contribution  which  he  agreed  in  the 
certificate  to  make  in  the  future  at  the  time  and  on  the  con- 
ditions stated  in  the  certificate. 

(2)  A  limited  partner  holds  as  trustee  for  the  partner- 
ship 

(a)  Specific  property  stated  in  the  certificate  as  con- 
tributed by  him,  but  which  was  not  contributed  or  which  has 
been  wrongfully  returned,  and 

(b)  Money  or  other  property  wrongfully  paid  or  con- 
veyed to  him  on  account  of  his  contribution. 

(3)  The  liabilities  of  a  limited  partner  as  set  forth  in 
this  section  can  be  waived  or  compromised  only  by  the  consent 
of  all  members;  but  a  waiver  or  compromise  shall  not  affect 
the  right  of  a  creditor  of  a  partnership,  who  extended  credit 
or  whose  claim  arose  after  the  filing  and  before  a  cancellation 
or  amendment  of  the  certificate,  to  enforce  such  liabilities. 

(4)  When  a  contributor  has  rightfully  received  the  re- 
turn in  whole  or  in  part  of  the  capital  of  his  contribution,  he 
is  nevertheless  liable  to  the  partnership  for  any  sum,  not  in 
excess  of  such  return  with  interest,  necessary  to  discharge  its 
liabilities  to  all  creditors  who  extended  credit  or  whose  claims 
arose  before  such  return. 
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§  18.    Natare  of  finutod  pmrtDm^^  mtsrmt  in  putner- 


limited    partner's    interest   in    the   partnership    is 
personal  property. 

§  It.    Aasigiimeiit  of  limitoci  pmrtDm^B  interesL — (1)  A 

limited  partner's  interest  is  assignable. 

(2)  A  substituted  limited  partner  is  a  person  admitted 
to  all  the  rights  of  a  limited  partner  who  has  died  or  has 
assigned  his  interest  in  a  partnership. 

(3)  An  assignee,  who  does  not  become  a  substituted 
limited  partner,  has  no  right  to  require  any  information  or 
account  of  the  partnership  transactions  or  to  inspect  the  part- 
nership books;  he  is  only  entitled  to  receive  the  share  of  the 
profits  or  other  compensation  by  way  of  income,  or  the  return 
of  his  contribution,  to  which  his  assignor  would  otherwise 
be  entitled. 

(4)  An  assignee  shall  have  the  right  to  become  a  sub- 
stituted limited  partner  if  all  the  members  (except  the  as- 
signor) consent  thereto  or  if  the  assignor,  being  thereunto 
empowered  by  the  certificate,  gives  the  assignee  that  right. 

(5)  An  assignee  becomes  a  substituted  limited  partner 
when  the  certificate  is  appropriately  amended  in  accordance 
with  section  twenty-five. 

(6)  The  substituted  limited  partner  has  all  the  rights 
and  powers,  and  is  subject  to  all  the  restrictions  and  liabilities 
of  his  assignor,  except  those  liabilities  of  which  he  was  igno- 
rant at  the  time  he  became  a  limited  partner  and  which  could 
not  be  ascertained  from  the  certificate. 

(7)  The  substitution  of  the  assignee  as  a  limited  partner 
does  not  release  the  assignor  from  liability  to  the  partnership 
under  sections  six  and  seventeen. 

§  20.  E£Fect  of  retirement,  death  or  insanity  of  a  fen- 
cnd  partner*^ — ^The  retirement,  death  or  insanity  of  a  gen- 
eral partner  dissolves  the  partnership,  unless  the  business  is 
continued  by  the  remaining  general  partners. 

(a)  Under  a  right  so  to  do  stated  in  the  certificate,  or 

(b)  With  the  consent  of  all  members. 

§  21.  Death  of  Kmited  partner.— (1)  On  the  death  of  a 
limited  partner  his  executor  or  administrator  shall  have  all 
the  rights  of  a  limited  partner  for  the  purpose  of  settling 
his  estate  and  such  power  as  the  deceased  had  to  constitute 
his  assignee  a  substituted  limited  partner. 
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(2)  The  estate  of  a  deceased  limited  partner  shall  be 
liable  for  all  his  liabilities  as  a  limited  partner. 

§  22.  Ri^ts  of  creditors  of  Hmitod  partner. — (1)  On 
due  application  to  a  court  of  competent  jurisdiction  by  any 
judgment  creditor  of  a  limited  partner,  the  court  may  charge 
the  interest  of  the  indebted  limited  partner  with  payment  of 
the  unsatisfied  amount  of  the  judgment  debt;  and  may  ap- 
point a  receiver,  and  make  all  other  orders,  directions,  and 
inquiries  which  the  circumstances  of  the  case  may  require. 

(2)  The  interest  may  be  redeemed  with  the  separate  prop- 
erty of  any  general  partner,  but  may  not  be  redeemed  with 
partnership  property. 

(3)  The  remedies  conferred  by  paragraph  (1)  shall  not 
be  deemed  exclusive  of  others  which  may  exist. 

(4)  Nothing  in  this  act  shall  be  held  to  deprive  a  limited 
partner  of  his  statutory  exemption. 

§  23.  Distribution  of  tissetB. — (1)  In  settling  accounts 
after  dissolution  the  liabilities  of  the  partnership  shall  be 
entitled  to  payment  in  the  following  order: 

(a)'  Those  to  creditors,  in  the  order  of  priority  as  pro- 
vided by  law,  except  those  to  limited  partners  on  account  of 
their  contributions,  and  to  general  partners, 

(b)  Those  to  limited  partners  in  respect  to  their  share  of 
the  profits  and  other  compensation  by  way  of  income  on  their 
contributions, 

(c)  Those  to  limited  partners  in  respect  to  the  capital 
of  their  contributions, 

(d)  Those  to  general  partners  other  than  for  capital  and 
profits, 

(e)  Those  to  general  partners  in  respect  to  profits, 

(f)  Those  to  general  partners  in  respect  to  capital. 

(2)  Subject  to  any  statement  in  the  certificate  or  to  sub- 
sequent agreement,  limited  partners  share  in  the  partner- 
ship assets  in  respect  to  their  claims  for  capital,  and  in  re- 
spect to  their  claims  for  profits  or  for  compensation  by  way 
of  income  on  their  contributions  respectively  in  proportion 
to  the  respective  amounts  of  such  claims. 

§  24.    Wlien  certificntes  shall  be  cancelled  or  amended. — 
(1)  The  certificate  shall  be  cancelled  when  the  partner- 
ship is  dissolved  or  all  limited  partners  cease  to  be  such. 
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(2)  A  certificate  shall  be  amended  when 

(a)  There  is  a  change  in  the  name  of  the  partnership  or 
in  the  amount  or  character  of  the  contribution  of  any  limited 
partner, 

(b)  A  person  is  substituted  as  a  limited  partner, 

(c)  An  additional  limited  partner  is  admitted, 
(d).  A  person  is  admitted  as  a  general  partner, 

(e)  A  general  partner  retires,  dies  or  becomes  insane, 
and  the  business  is  continued  under  section  twenty, 

(f )  There  is  a  change  in  the  character  of  the  business  of 
the  partnership, 

(g)  There  is  a  false  or  erroneous  statemuit  in  the  cer- 
tificate, 

(h)  There  is  a  change  in  the  time  as  stated  in  the  certi- 
ficate for  the  dissolution  of  the  partnership  or  for  the  return 
of  a  contribution, 

(i)  A  time  is  fixed  for  the  dissolution  of  the  partnership, 
or  the  return  of  a  contribution,  no  time  having  been  specified 
in  the  certificate,  or 

(j)  The  members  desire  to  make  a  change  in  any  other 
statement  in  the  certificate  in  order  that  it  shall  accurately 
represent  the  agreement  between  them. 

§  25*  Reqairements  for  anMndment  and  for  canoeDation 
of  oertificatew — (1)  The  writing  to  amend  a  certificate  shall 

(a)  Conform  to  the  requirements  of  section  two  (la)  as 
far  as  necessary  to  set  forth  clearly  the  change  in  the  cer- 
tificate which  it  is  desired  to  make,  and 

(b)  Be  signed  and  sworn  to  by  all  members,  and  an 
amendment  substituting  a  limited  partner  or  adding  a  limited 
or  general  partner  shall  be  signed  also  by  the  member  to  be 
substituted  or  added,  and  when  a  limited  partner  is  to  be 
substituted,  the  amendment  shall  also  be  signed  by  the  as- 
signing limited  partner. 

(2)  The  writing  to  cancel  a  certificate  shall  be  signed  by 
all  members. 

(3)  A  person  desiring  the  cancellation  or  amendment  of 
a  certificate,  if  any  person  designated  in  paragraphs  (1)  and 
(2)  as  a  person  who  must  execute  the  writing  refuses  to  do 
so,  may  petition  the  court  in  whose  clerk's  office  the  certificate 
was  recorded  to  direct  a  cancellation  or  amendment  thereof. 
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(4)  If  the  court  jSnds  that  the  petitioner  has  a  right  to 
have  the  writing  to  amend  or  cancel  the  certificate  executed 
by  a  person  who  refuses  to  do  so,  it  shall  order  the  can- 
cellation or  amendment  of  the  certificate  to  be  recorded  in 
the  clerk's  office,  setting  forth  in  its  decree  the  terms  of  any 
such  amendment. 

(5)  A  certificate  is  amended  or  cancelled  when  there  is 
filed  for  record  in  the  office  designated  in  section  two  (1)  b 

(a)  A  writing  in  accordance  with  the  provisions  of  para- 
graph (1),  or  (2)  of  this  section, 

(b)  A  certified  copy  of  the  order  of  court  in  accordance 
with  the  provisions  of  paragraph  (4)  of  this  section. 

(6)  After  the  certificate  is  duly  amended  in  accordance 
with  this  section,  the  amended  certificate  shall  thereafter  be 
for  all  purposes  the  certificate  provided  for  by  this  act. 

§  28.  Parties  to  actions^ — ^A  contributor,  unless  he  is  a 
general  partner,  is  not  a  proper  party  to  proceedings  by  or 
against  a  partnership  except  where  the  object  is  to  enforce 
a  limited  partner's  right  against  or  liability  to  the  partner- 
ship. 

§  27*  Name  of  act. — ^This  act  may  be  cited  as  the  uni- 
form limited  partnership  act. 

§  2S.  Roles  of  constmctioiL — (1)  The  rule  that  statutes 
in  derogation  of  the  common  law  as  to  be  strictly  construed 
shall  have  no  application  to  this  act. 

(2)  This  act  shall  be  so  interpreted  and  construed  as 
to  effect  its  general  purpose  to  make  uniform  the  law  of  those 
States  which  enact  it. 

(3)  This  act  shall  not  be  so  construed  as  to  impair  the 
obligations  of  any  contract  existing  when  the  act  goes  into  ef- 
fect, nor  to  affect  any  action  or  proceedings  begun  or  right  ac- 
crued before  this  act  takes  effect. 

§  29.  Rules  for  cases  not- pitmded  for  m  this  act* — In 
any  case  not  provided  for  in  this  act  the  rules  of  law  and 
equity,  including  the  law  merchant,  shall  govern. 

§  30.  Provbions  for  existiiig  fimited  partnersliiptf. — (1) 
A  limited  partnership  or  partnership  association  formed 
under  any  statute  of  this  State  prior  to  the  adoption  of  this 
act,  may  become  a  limited  partnership  under  this  act  by 
complying  with  the  provisions  of  section  two;  provided  the 
certificate  sets  forth 
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(a)  The  amount  of  the  original  contribution  of  each 
limited  partner,  and  the  time  when  the  contribution  was 
made,  and 

(b)  That  the  property  of  the  partnership  exceeds  the 
amount  sufficient  to  discharge  its  liabilities  to  persons  not 
claiming  as  general  or  limited  partners  by  an  amount  greater 
than  the  sum  of  the  contributions  of  its  limited  partners. 

(2)  A  limited  partnership  or  partnership  association 
formed  under  any  statute  of  this  State  prior  to  the  adoption 
of  this  act,  until  or  unless  it  becomes  a  limited  partnership 
under  this  act,  shall  continue  to  be  governed  by  the  provisions 
of  chapter  one  hundred  and  thirty-five  of  the  Code,  except 
that  such  partnership  shall  not  be  renewed  unless  so  provided 
in  the  original  agreement. 

§  31.  Acta  repealed — Except  as  affecting  existing 
limited  partnerships  or  partnership  associations  to  the  extent 
set  forth  in  section  thirty,  chapter  one  hundred  and  thirty- 
five  of  the  Code  [of  1887]  is  hereby  repealed.  (Acts  1918, 
pp.  364-72,  §§  1-81.) 

i  Sl9u    Form  of  certificate  of  finuted  partnendiipy  onder 


Certificate  of  the  limited  iMtrtnerBhip  of 


llilB  to  certify  that  we  do  hereby  associate  oarselves  to  establish  a 
limited  partnership  under  and  by  virtue  of  an  act  of  the  General  A:b- 
sembly  entitled  an  act  to  make  uniform  the  law  relating  to  limited 
partnerships,  which  became  a  law  June  21,  1918,  and  acts  amendatory 
thereof,  for  the  purpose  and  under  the  partnership  name  hereinafter 
mentioned,  and  to  that  end  we  do  by  our  certificate  set  forth  as  follows: 
[Here  insert  the  14  Items  of  S  2,  of  the  act,  abore.] 

GlTen  under  our  hands,  this  the day  of ,  192 — . 


The  above  writing  sworn  to  by and ,  before  me,  O. 

S.,  a  notary  public  (or  other  proper  oflloer)  for  the  county  (or  car- 

poratUm)  of ,  in  the  State  of  Virginia,  this  the day  of 

1  192—. 

O.  P.,  N.  P.  (or  other  proper  ofltoer). 

Virginia,  county  (or  corporutian)  of ,  to-wlt: 

I,  a In  and  for  the  said ,  in  the  said  State  do  certify 

that and ,whose  names  are  signed  to  the  foregoing  writ- 
ing, bearing  date  on  the  — • day  of  ,  192 — ,  have  acknow- 
ledged the  same  before  me  in  my  county  (or  corporation)  aforesaid. 
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Ify  commission  expires  ^.    Oiyen  under  my  band,  tbls  the 

day  of ,  192—. 

N.  P.,  (or  other  proper  officer.) 

The  statute  does  not  say  the  certificate  should  be  acknowledged,  but 
as  It  is  required'  to  be  recorded,  it  is  probably  necessary  to  have  it 
acknowledged. 
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See  Brwnds;  Copyrights;  Labels  or  Prmts;  Trade-Marks 

S  1.    Definition 

S  2.    What  may  be  patented 

(1)  A  new  and  useful  "art"  or  process 

(2)  A  new  and  useful   "machine" 

(3)  A  new  and  useful  "manufacture"  or  product 

(4)  A  new  and  useful  "composition  of  matter^' 

(5)  A  new  and  useful  "improvement" 

(6)  Meaning  of  "invoited"  or  "discovered" 

(7)  Tlie  invention  must  be  "new"  and  "useful" 

(8)  Abandoment 

S  3.  Patents  of  "design" 

S  4.  How  patent  obtained 

S  5.  Caveat  against  another  while  invention  is  being  completed 

S  6.  Fees  in  patent  cases 

S  7.  Asslgnmentfii  of  inventions  and  patents 

S  8.  Infringement  of  patent  rights 

§  1.  Definition* — ^A  patent  is  an  exclusive  right,  granted 
by  United  States  Government,  for  17  years,  to  make  and  sell 
a  new  and  useful  invention  or  discovery. 

§  2.  What  may  be  patented^By  section  4886  of  the 
U.  S.  Revised  Statutes,  as  amended:  ^'Any  person  who  has 
invented  or  discovered  any  new  and  useful  art,  machine, 
manufacture,  or  composition  of  matter,  or  any  new  and  useful 
improvement  thereof,  not  known  or  used  by  others  in  this 
country,  and  not  patented  or  described  in  any  printed  publi- 
cation in  this  or  any  foreign  country,  before  his  invention 
or  discovery  thereof,  and  not  in  public  use  or  on  sale  for 
more  than  two  years  prior  to  his  application,  unless  the  same 
is  proved  to  have  been  abandoned,  may,  upon  payment  of 
the  fees  required  by  law,  and  other  due  proceedings  had,  ob- 
tain a  patent  therefor." 
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So  the  invention  or  discovery  may  be:  (1)  A  new  and 
u$eful  ^^art^^  or  process. — ^*'Art"  means  process,  which  is  "a 
mode  of  treatment  of  certain  materials  to  produce  a  given 
result^';  or  ^an  act  or  series  of  acts  performed  on  a  subject- 
matter  to  be  transformed  to  a  different  state^';  as,  printing, 
photography,  telegraphy,  etc. 

.(2)  A  new  and  useful  ^^machins". — ^^^Machine"  means  a 
combination  of  mechanical  elements  adapted  to  perform  a 
mechanical  function,  including  every  mechanical  device,  or 
combination  of  mechanical  powers  and  devices,  to  perform 
some  function  and  to  produce  a  certain  effect  or  result.  A 
machine  has  its  own  rule  of  action. 

There  are  four  classes  of  inventions  of  machines:  (a) 
Where  the  invention  embraces  the  entire  machine;  (b)  where 
it  embraces  one  or  more  of  its  elements  only;  (c)  where  it 
embraces  both  a  new  element  and  a  new  combination  of  ele- 
ments previously  known;  and  (d)  where  it  embraces  a  new 
combination  of  old  elements,  producing  a  new  result.  One 
may  invent  an  art  or  process,  and  another  a  machine  for 
carrying  on  the  process,  or  the  same  person  may  obtain  pat- 
ents for  both. 

(3)  A  new  and  useful  ^manufacture'^  or  product. — 
^^Manufacture^'  means  product,  including  everything  made 
by  the  art  or  industry  of  man,  that  is  not  a  machine,  a  com- 
position  of  matter,  or  a  design;  as,  baskets,  pottery,  articles 
of  clothing,  nails,  screws,  etc. 

(4)  A  new  and  useful  ^^composition  of  matter.'^ — ^This  is 
a  compound  of  two  or  more  substances  possessing  a  property 
or  quality  not  possessed  by  them  individually. 

(5)  A  new  and  useful  ^vmprovem^nt.^^ — ^This  is  an  addi- 
tion of  some  useful  thing,  quality,  or  property  to  an  art,  ma- 
chine, manufacture,  or  composition  of  matter.  This  is  a  large 
field  of  invention.  Over  one  and  a  third  millions  of  patents 
have  been  granted,  and  they  are  issuing  at  the  n^te  of  about 
800  a  week. 

(6)  Meaaiing  of  Hn/vented^^  or  ^diseovered.^^ — These 
words  mean  the  same,  under  the  patent  law,  and  have  the 
idea  of  creating,  the  creation  for  the  first  time  being  an  in- 
vention. The  discovery  of  a  principle  or  law  of  nature  is 
not  patentable.    The  process  or  thing  must  be  the  result  of 
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the  exercise  of  the  inventive  faculties,  it  matters  not  how 
small  or  easy  or  quick  the  effort  or  idea. 

It  is  not  an  invention  to  produce  a  device  any  skilled 
mechanic  could  produce;  or  to  change  the  form  of  a  machine 
(unless  a  particular  form  is  necessary  to  accomplish  a  par- 
ticular effect),  or  some  unessential  parts,  or  in  using  known 
equivalent  powers,  not  essentially  varying  the  machine  or 
its  mode  of  operation  or  organization;  or  to  change  the 
location  or  position  of  parts  (unless  such  change  brings  about 
a  new  combination  of  devices,  operating  to  produce  a  new  and 
useful  result) ;  or  to  substitute  one  material  for  another,  tm- 
less  it  thereby  produce  a  new  mode  of  operation,  or  a  result 
different,  not  merely  in  degree,  but  in  kind;  or  where  two 
devices  are  'Mechanical  equivalents,''  i.  e.,  perform  the  same 
function  in  substantially  the  same  way,  with  substantially 
the  same  result,  as,  a  crank  and  an  eccentric  or  cam,  a  weight 
and  a  spring,  etc. ;  or  to  devise  an  '^aggregation"  of  parts  not 
contributing  to  a  new  mode  of  operation  nor  producing  a 
new  and  common  result,  but  if  they  thus  result  (even  though 
the  parts  do  not  act  simultaneously  but  successively),  they  are 
a  ^'combination,"  and  are  patentable,  as,  a  rubber  on  a  lead 
pencil,  the  ''stem- winder"  of  a  watch,  etc. 

(7)  The  inveriMan  nvust  be  '^new^^  and  "t««^/t^." — ^The  act 
of  Congress  (see  section  2,  above)  says  the  invention  must 
be  "new  and  useful,"  and  "not  known  or  used  by  others,"  etc. 
So  novelty  and  utility  are  necessary.  "New"  is  broader  than 
the  dictionary  or  coii^ercial  meanLag,  and  Novelty"  is  some, 
times,  though  improperly  used  for  "invention".  By  "useful" 
is  meant,  beneficial  to  society,  as  contradistinguidied  from 
injuries  to  good  morals  or  the  good  order  of  society,  or  frivo- 
lous, or  a  mere  contrivance  without  any  other  merit  than 
novelty. 

(8)  Abandon/merU. — ^The  act  of  Congress  (see  section  2, 
above)  says  the  invention  may  be  patented,  if  it  has  not  been 
"in  public  use  or  on  sale  for  more  than  two  years  prior  to  the 
application"  or  has  not  been  "proved  to  have  been  abandoned", 
as  where  the  inventor  freely  gives  it  to  the  public  without 
intending  to  have  it  patented.  (4  Am.  Law  A  Prac.,  pp. 
108-21.) 

§  S.    PatenU  of  '^daMcna.''— By  section  4928  of  the  U. 
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S.  Bevised  Statutes :  ^ Any  person,  who  by  his  own  industry, 
genius,  efforts,  and  expense,  has  invented  or  produced  any 
new  and  original  design  for  a  manufacture,  bust,  statute, 
alto-relievo,  or  bas-relief;  any  new  and  original  design  for 
the  printing  of  woolen,  silk,  cotton,  or  other  fabrics;  any 
new  and  original  impression,  ornament,  pattern,  print  or 
picture,  to  be  printed,  painted,  cast,  or  otherwise  placed  on 
or  worked  into  any  article  of  manufacture;  or  any  new, 
useful,  and  original  shape  or  configuration  of  any  article  of 
manufacture,  the  same  not  having  been  known  or  used  by 
others  before  his  invention  or  production  thereof,  or  pat- 
ented or  described  in  any  printed  publication,  may  upon  pay- 
ment of  the  fee  prescribed  by  law,  and  other  due  proceed- 
ings had  the  same  as  in  cases  of  inventions  or  discoveries, 
obtain  a  patent  therefor." 

Patents  for  designs  may  be  granted  for  the  term  of  Zyi 
or  for  7  years,  or  for  14  years,  as  the  applicant  may  in  his 
application  elect. 

The  fee  for  a  design  patent  for  3^4  years  is  $10;  for  7 
years,  $15;  and  for  14  years,  $30,  payable  in  each  case  when 
the  application  is  filed.  In  all  other  cases  in  which  fees  are 
required  the  same  rates  are  charged  as  in  the  case  of  pat- 
ents for  inventions  or  discoveries. 

The  proceedings  on  applications  for  patents  for  designs 
%re  substantially  the  same  as  in  those  for  inventions  or  dis- 
coveries. The  specifications  must  distinctly  point  out  the 
characteristic  features  of  the  design  and  carefully  distinguish 
between  what  is  old  and  what  is  claimed  to  be  new.  When  the 
design  can  be  sufficiently  represented  by  drawings  or  photo- 
graphs no  model  will  be  required.  When  a  photograph  or 
engraving  is  employed  for  this  purpose,  it  must  be  mounted 
on  bristol  board  10  by  15  inches  in  size,  and  properly  signed 
and  witnessed.  The  applicant  will  be  required  to  furnish  ten 
extra  copies  of  such  photograph  or  engraving  (not  mounted) 
of  a  size  not  exceeding  7yi  inches  by  11.  Whenever  the 
design  is  represented  by  a  drawing  made  to  conform  to 
the  rules  laid  down  for  drawings  of  mechanical  inventions, 
but  one  copy  need  be  furnished. 

§  4.  How  patent  obtained. — First,  write  to  the  Com- 
missioner of  Patents,  Washington,  D.  C,  for  a  copy  of  the 
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Rules  of  Practice,  containing  forms  and  instructions  for  ap- 
plying for  a  patent.  A  skillful  and  experienced  patent  at- 
torney or  solicitor  in  Washington  should  be  employed,  though 
patents  can  be  obtained  without  any  attorney.  The  steps  in 
obtaining  a  patent  are  as  follows: 

Before  a  patent  is  issued,  the  applicant  is  required  to 
file  in  the  Patent  Office  a  written  application  or  petition,  ad- 
dressed to  the  Commissioner  of  Patents,  which  i^all  contain 
a  description  of  his  invention  or  discovery,  and  of  the  man- 
ner and  process  of  making  and  using  it,  in  such  full,  clear, 
concise,  and  exact  terms  as  to  enable  any  person  skilled  in 
the  art  or  science  to  which  it  appertains  or  with  which  it  is 
most  nearly  connected,  to  make,  construct,  compound,  and 
use  it,  and  in  case  of  a  machine,  he  is  required  to  explain 
the  principle  of  it  and  the  best  mode  in  which  he  has  con- 
templated applying  that  principle  so  as  to  distinguish  it 
from  other  inventions;  and  he  must  particularly  point  out 
and  distinctly  claim  the  part,  improvement,  or  combination 
which  he  claims  as  his  invention  or  discovery.  This  speci- 
fication and  claim  must  be  signed  by  the  inventor  and  by 
at  least  two  witnesses,  and,  if  need  be,  illustrated  by  draw- 
ings, specimens  and  models.  The  applicant  must  make  oath 
that  he  believes  himself  to  be  the  original  inventor  or  dis- 
coverer; that  he  does  not  know  or  believe  that  the  same  was 
ever  before  known  or  used,  and  of  what  country  he  is  a  cit- 
izen. On  the  filing  of  any  such  application  and  the  pay- 
ment of  the  fees  required  by  law,  the  Commissioner  of  Pat- 
ents shall  cause  an  examination  to  be  made  of  the  alleged 
new  invention  or  discovery,  and  if  it  shall  appear  that  the 
claimant  is,  under  the  law,  entitled  to  a  patent,  and  that 
the  invention  or  discovery  is  sufficiently  useful  and  impor- 
tant, the  commissioner  shall  issue,  under  the  seal  of  the  Pat- 
ent Office,  and  in  the  name  of  the  United  States,  Letters 
Patent  therefor,  signed  by  the  Secretary  of  the  Interior,  and 
countersigned  by  the  Commissioner  of  Patenta 

If  an  inventor  or  discoverer  dies  before  a  patent  is 
granted,  his  personal  representative  may  obtain  it  in  trust 
for  his  heirs  at  law  or  his  devisees. 

If,  on  examination,  a  claim  for  a  patent  is  rejected,  the 
commissioner  is  required  to  notify  the  applicant  thereof,  with 
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a  brief  statement  of  the  reasons  for  sach  rejection;  and  if 
the  applicant  persists  in  his  claim,  with  or  without  alter- 
ing his  specifications,  the  commissioner  shall  order  a  re-ex- 
amination. And  if  a  claim  has  been  twice  rejected,  the  ap- 
plicant may  appeal  from  the  decision  of  the  primary  ex- 
aminer to  the  board  of  examiners  in  chief;  and  from  the  de- 
cision of  that  board  to  the  commissioner  in  person ;  and  from 
the  decision  of  the  commissioner  to  the  Supreme  Ck>urt  of 
the  District  of  Columbia,  sitting  in  banc  (in  full  court),  mak- 
ing the  commissioner  a  party.  Nay,  yet  further,  whenever  a 
patent  on  application  is  refused  by  the  commissioner,  or  by  the 
Supreme  Court  of  the  District  of  Columbia  upon  appeal  from 
the  commissioner,  the  applicant  may  still  have  remedy  by 
bill  in  equity,  summoning  the  adverse  parties;  or  if  there  be 
no  opposing  party,  serving  a  copy  of  the  bill  upon  the  com- 
missioner. 

Patentees  and  their  assignees  are  required  to  give  suffi- 
cient notice  to  the  public  of  their  patent  right,  either  by  af- 
fixing thereon  the  word  "patented,"  together  with  the  day 
and  year  the  patent  was  granted,  or  in  some  equivalent  way, 
according  to  the  nature  of  the  article;  and  if  this  be  omitted 
no  damages  can  be  recovered  for  infringement,  except  on 
proof  of  actual  notice.     (3  Min.  Inst.,  pp.  54,  55.) 

§  5*  Caveat  against  another,  vASlt  mvoitioa  is  bduig 
oompbledL — ^Any  person  making  a  new  invention  or  dis- 
covery and  desiring  further  time  to  mature  it  may  upon 
paying  the  proper  fees  file  a  caveat  in  the  patent  office  which 
will  be  considered  confidential  by  the  patent  officers,  and  will 
have  the  effect  of  preventing  the  isuing  of  a  patent  on  the 
like  invention  and  discovery  to  any  other  person  without 
notice  to  him  but  it  will  be  operative  for  one  year  only.  Any 
interfering  application  that  may  be  filed  will  also  be  depos- 
ited in  the  confidential  archives  of  the  patent  office.  If  a 
claim  for  a  patent  is  rejected  the  claimant  will  be  notified 
and  have  an  opportunity  to  alter  his  specification  or  renew 
his  application. 

§  6*  Fees  in  patent  casea^ — Nearly  all  the  fees  payable 
to  the  Patent  Office  are  positively  required  by  law  to  be  paid 
in  advance. 
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The  following  is  the  tariff  of  fees  established  by  law: 

On  filing  application  for  design  patent,  3^  years, $10.00 

On  filing  application  for  design  patent,  7  years, 15.00 

On  filing  application  for  design  patent,  14  years, SO.OO 

On  filing  a  caveat, 10.00 

On  filing  an  application  for  a  patent  for  an  invention,  . .  15.00 

On  issuing  each  original  patent  for  an  invention, 20.00 

On  filing  an  appeal  from  a  primary  examiner  to  exam- 
iners-in-chief,        10.00 

On  filing  an  appeal  to  the  Commissioner  from  exam- 
iners-in-chief       20.00 

On  every  copy  of  a  patent  or  other  instrument,  except 

copies  of  printed  patents,  for  every  100  words, 10 

On  every  copy  of  drawing, the  cost  of  having  it  made. 

For  recording  every  assignment  of  800  words  or  under. .     1.00 
For  recording  every  assignment,  if  over  300  and  not  over 

1,000  words,   2.00 

For  recording  every  assignment,  if  over  1,000  words,  .      3.00 

§  7.  AMignments  of  mT«ntioi»  and  patents. — Patents 
may  be  granted  and  issued  or  reissued  to  the  assignee  of  the 
inventor  or  discoverer,  but  the  assignment  must  first  be  re- 
corded in  the  Patent  Office.  And  in  all  cases  of  applica- 
tions for  the  issuance  of  patents  to  the  assignee  the  appli- 
cation must  be  made  and  the  specifications  sworn  to  by  the 
inventor  or  discoverer;  and  in  all  cases  of  applications  for 
the  reissue  of  a  patent  the  application  for  the  reissue  and 
the  corrected  specifications  must  be  signed  by  the  inventor 
or  discoverer,  if  he  be  living. 

Every  patent  and  every  interest  in  a  patent  may  be  as- 
signed and  transferred  like  any  other  right  or  interest,  and 
the  person  owning  a  patent  or  an  interest  in  one  may  grant 
to  others  the  right  to  use  the  patented  article  within  a  cer- 
tain territory.  This  right  may  be  granted  either  during  the 
entire  term  of  the  patent,  or  it  may  be  for  a  shorter  time. 
But  any  assignment  of  a  patent,  or  any  interest  in  one^  or 
right  under  it,  which  is  not  recorded  in  the  Patent  Office,  is 
void  as  against  any  other  purchaser  for  value  of  the  patent, 
interest,  or  right  represented  by  the  assignment,  provided 
that  the  purchaser  did  not  know  of  the  previous  assignment 
and  bought  in  good  faith,  paying  a  valuable  consideration 
for  it. 
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The  requirement  of  the  law  to  record  asEdgnments  of  pat- 
ents does  not  apply  where  the  paper  is  merely  a  license  to 
manufacture,  use,  or  sell  the  thing  patented,  in  conjunction 
with  the  patentee.  If  the  paper  does  not  divest  the  pat- 
entee entirely  of  the  right  to  manufacture,  use,  or  sell  the 
patented  thing  within  the  territory  mentioned  or  for  the 
time  specified,  it  need  not  be  recorded.  Such  a  paper  is  a 
mere  license  and  does  not  confer  upon  or  grant  to  the  per- 
son to  whom  it  is  given  ^an  interest  in  the  patent."  Where 
it  is  required  to  record  any  instrument  or  transfer  in  the 
Patent  Office,  such  record  must  be  made  within  three  months 
after  the  date  of  the  instrument. 

§  8.  Infringement  of  patent  rights^ — ^The  remedies  are 
action  for  damages,  or  suit  in  equity  for  injunction  and  dam- 
ages, in  the  U.  S.  circuit  court.  In  an  action  for  infringe- 
ment, the  defendant  may,  after  giving  30  days'  notice,  prove 
on  the  trial  any  one  or  more  of  the  following  special  mat- 
ters: 

(1)  That  for  the  purpose  of  deceiving  the  public,  the 
description  and  specification  filed  by  the  patentee  in  the 
Patent  Office  was  made  to  contain  less  than  the  whole  truth 
relative  to  his  invention  or  discovery,  or  more  than  is  neces- 
sary to  produce  the  desired  effect;  or 

(2)  That  he  had  surreptitiously  or  unjustly  obtained  the 
patent  for  that  which  was  in  fact  invented  by  another,  who 
was  using  reasonable  diligence  in  adapting  or  perfecting  the 
same;  or 

(3)  That  it  had  been  patented  or  described  in  some 
printed  publication  prior  to  his  supposed  invention  or  dis- 
covery thereof;  or 

(4)  That  he  was  not  the  original  and  first  inventor 
or  discoverer  of  any  material  and  substantial  part  of  the 
thing  patented;  or 

(5)  That  it  had  been  in  public  use  or  on  sale  in  this 
country  for  more  than  two  years  before  his  application  for 
a  patent,  or  had  been  abandoned  to  the  public. 

And  if  any  one  or  more  of  the  special  matters  alleged 
be  found  for  the  defendant,  judgment  shall  be  rendered  for 
him  with  costs. 

And  the  like  defenses  may  be  pleaded  in  any  suit  in 
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equity  for  relief  against  an  alleged  infringement;  and  proof 
of  the  same  may  be  given  upon  like  notice,  in  the  answer  of 
the  defendant,  and  with  the  like  effect. 

In  case  of  a  finding  for  the  plaintiff,  the  court  (at  law 
or  in  equity)  may  award  him,  according  to  circumstances, 
any  sum  above  the  actual  damages  found,  not  exceeding 
three  times  those  damages. 

As  to  infringement,  the  criterion  is  substantial  identity 
of  construction  or  operation.  Mere  changes  of  form,  propor- 
tion, or  position  or  substitution  of  mechanical  equivalents 
will  be  infringements  unless  they  involve  a  substantial  dif- 
ference of  construction,  operation  or  effect.  Generally  incor- 
porating into  a  new  structure  the  substance  of  an  invention 
is  infringement.  If  a  patent  is  for  a  new  combination  of  ma- 
chines to  produce  certain  effects  it  is  not  infringement  to 
use  any  of  the  machines  separately,  but  it  is  an  infringe- 
ment to  use  one  of  several  distinct  improvements  claimed  or 
to  use  a  substantial  part  of  an  invention  though  with  some 
modification  or  improvement  of  form  or  apparatus. 

Even  though  two  machines  perform  the  same  function 
one  will  not  be  an  infringement  upon  the  other  where  the 
practical  result  is  attained  by  a  different  mechanical  struc- 
ture and  mechanical  action,  but  a  patentee  may  treat  as  in- 
fringers all  who  make  a  similar  device  operating  on  the  same 
principle  and  performing  the  same  functions  by  analogous 
means  or  equivalent  combinations,  although  the  infringing 
machine  may  be  an  improvement  of  the  original  and  pat- 
entable as  such.  If,  however,  the  invention  claimed  is  it- 
self but  an  improvement  on  a  known  machine  by  a  mere 
change  of  form  or  combination  of  parts  it  will  not  be  an  in- 
fringement to  improve  the  original  machine  by  the  use  of 
a  different  form  or  combination  of  parts  performing  the 
same  functions  provided  the  latter  improvements  are  not 
mere  colorable  invasions  of  the  former. 

•  Making  a  patented  machine  for  philosophical  experi- 
ment and  not  for  use  or  sale  is  not  infringement,  but  a  use 
with  a  view  to  experimenting  to  test  its  value  is.  Sale  of  the 
articles  produced  by  the  patented  machine  or  process  is  not 
an  infringement  nor  is  the  bona  fide  purchase  of  the  pat- 
ented articles  from  an  infringing  manufacturer.    Ignorance 
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of  existence  of  the  patent  by  the  infringer  furnishes  no  de- 
fence but  may  mitigate  damages. 


PAYMENT 

See  Application  of  Payments;    Compromise/    Novation    of 

Debts;  Set-Off;  Tender. 

In  an  action  or  warrant  to  recover  a  debt,  the  defendant 
may  plead  payment  before  action  brought.  He  may  pay 
money  into  court  to  the  clerk  and  plead  that  he  does 
not  owe  him;  the  plaintiff  may  accept  the  sum  in  full  sat- 
isfaction, and  have  judgment  for  his  costs,  or  in  part  satis- 
faction, and  go  to  trial,  but  if  judgment  is  for  the  defend- 
ant he  recovers  his  costs.    (Code,  §§  6141-3.) 

Payment  involves  two  elements,  tender  of  the  amount 
due  and  its  acceptance  by  the  creditor.  It  can  only  be  made 
by  one  who  or  whose  property  is  in  some  way  liable  for  the 
debt,  and  must  be  made  to  the  creditor  or  his  agent.  One 
cannot  make  himself  the  creditor  of  another  by  voluntarily 
paying  his  debt  without  his  request  or  ratification;  but  the 
same  result  may  be  accomplished  indirectly  by  taking  an 
assignment  of  the  debt  or  an  agreement  therefor — see  As- 
signm^ents.  A  sheriff  with  an  execution  in  hands,  may  pay 
a  debtor's  debt  and  hold  him  liable  though  without  his  con- 
sent, ratification,  or  taking  any  assignment.  A  stranger  pay- 
ing without  assignment  loses  all  securities  for  the  debt. 

A  bond,  note,  check,  draft,  or  other  bill  of  exchange, 
unless  otherwise  agreed,  is  a  conditional  payment  only. 

A  mere  payment  under  protest  and  notice  of  intention 
to  sue  to  recover  the  money  back  is  unavailing,  unless  the 
compulsion  was  illegal,  unjust  or  oppressive;  and  usually 
the  payment  must  have  been  made  to  emancipate  one's  per- 
sonal property  from  an  illegal  duress,  or  to  prevent  a  seiz- 
ure by  one  with  apparent  authority  to  do  so  (113  Va.  145). 
(Burks'  PI.  &  Pr.,  §  228.) 
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PENALTY 


S  1.    Definition 

§  2.    Difference  in  penalty  and  "liquidated  damages" 

§  8.    How  Judgment  entered  wbere  there  is  a  penalty 

§  1.  Definition. — ^A  penalty  is  the  larger  amount 
(usually  double)  which  an  obligor  agrees  to  pay  if  he  fails 
to  pay  a  smaller  sum  or  to  do  something  else. 

§  2.  Difference  in  penalty  and  ^qnidated  ifamagea,** — 
^'Liquidated  damages"  are  those  decided  upon  in  advance  by 
agreement  between  the  parties.  Such  a  stipulation  is  bind- 
ing; but  a  penalty  may  be  discharged  by  paying  the  actual 
amount  due  (see  section  3,  below).  The  sum  named  in  an 
agreement  will  be  held  to  be  liquidated  damages  or  a  pen- 
alty according  to  the  intent  of  the  parties,  to  be  gathered 
by  the  court  from  the  agreement.  The  penal  sum  in  a  bond 
is  usually  a  penalty.  In  other  cases,  the  mere  use  of  the  word 
^'penalty''  or  "liquidated  damages"  is  not  decisive  of  the  ques- 
tion, if  a  diiferent  intent  appears  from  the  whole  agreement. 
A  stipulation  in  an  agreement  will  be  considered  as  a  pen- 
alty in  the  following  cases:  (1)  Where  expressly  so  declared 
and  no  other  intent  clearly  appears;  (2)  where  it  is  doubt- 
ful which  it  is  (109  Va.  230) ;  (3)  where  the  stipulation  is 
wholly  collateral  or  aside  from  the  main  object  of  the  agree- 
ment; (4)  where  the  same  sum  is  named  for  breaches  of 
duties  or  obligations  of  different  degrees  of  importance  (108 
Va.  230) ;  (5)  where  the  agreement  is  not  under  seal  and  the 
damages  can  be  certainly  known  and  estimated;  (6)  where 
a  larger  sum  is  to  be  paid  upon  default  in  paying  a  smaller 
sum  in  a  manner  prescribed;  (7)  where  the  payment  is  of 
a  debt  or  liquidated  money  demand,  and  the  sum  fixed  upon 
is  greater;  (8)  where  the  sum  named  is  evidently  intended  to 
evade  the  usury  laws  or  statutory  prohibitions. 

A  stipulation  will  be  construed  liquidated  damages:  (1) 
Where  the  damages  are  uncertain  and  not  capable  of  being 
ascertained  by  any  satisfactory  and  known  rule;  (2)  where 
a  deposit  by  way  of  part  performance  is  made  of  a  sum  to 
be  forfeited  in  case  of  default;  (8)  where  a  sum  is  named 
for  default  in  a  contract  not  to  carry  on  a  certain  business 
within  a  specified  time  or  territory;  (4)  where  a  forfeiture 
of  percentages  are  provided  for  in  government  or  building 


1516  FKNITBNTIAST — ^PENSIONS 

contracts,  or  where  daily  reasonable  amounts  are  to  be  paid 
upon  failure  to  complete  a  work;  (5)  or  generally,  where 
from  the  tenor  of  the  agreement  and  the  nature  of  the  case, 
it  appears  the  parties  have  ascertained  the  damages  by  fair 
calculation  and  adjustment.  (2  Bouvier's  Law  Diet.,  Liqui- 
dated Damages.) 

A  stipulation  in  a  negotiable  note  for  the  payment  of  a 
reasonable  attorney's  fee,  if  suit  be  brought,  is  not  a  penalty 
or  usury,  but  is  valid  and  may  be  enforced  (119  Va.  439, 
overruling  89  Va.  113  and  106  Va.  714). 

By  section  5564  of  the  Code,  provision  for  the  costs  of 
collection  or  an  attorney's  fee  may  now  be  inserted  in  a  nego- 
tiable note. 

§  S.  How  judgment  ottered  where  diere  is  a  penalty* — 
In  the  case  of  a  penal  bond  for  the  payment  of  money,  the 
judgment  is  for  the  penalty  to  be  discharged  by  paying  the 
principal  and  interest  due  thereon;  and  in  any  other  case  of 
a  penalty,  the  judgment  is  for  the  penalty  to  be  discharged 
by  the  damages  ascertained  by  the  jury.     (Code,  §§  6201-2.) 


PENITENTIARY 

See  Canmcfts. 

For  organization,  government  and  discipline  of  the  pen- 
itentiary, see  Code,  §§  4993-5048,  and  Acts  1918,  p.  474,  affect- 
ing §§  4993.  5016-17,  5045,  and  p.  457,  affecting  §  5008;  also 
Acts  1920,  p.  394. 


PENSIONS 
See  Code,  §§  2642-72,  as  amended  by  Acts  1918,  p.  143. 
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PERJURY 

I.    Thb  Statdtbb 

I    1.    Wbat  deemed  perjuij 

I    2.    Perjury  and  subornation  of  perjury;   how  punished 

I    3.    What  sufficient  statement  In  indictment  for  perjury 

II.    Obsebvahons  Ufoiv  thb  Statdtv 

I  4.  Perjury  at  common  law 

I  6.  The  oath  must  be  taken  before  competent  authority 

I  6.  The  oath  must  be  wilful 

§  7.  The  oath  must  be  fUse 

§  8.  The  thing  sworn  to  must  be  material 

I  9.  Prooll  necessary  to  conylct  of  perjury 

I  10.  Form  of  "description''^  in  warrant  or  indictment 

I.    Thb  Statutes 

§  1.  What  deemed  perjmy. — ''If  any  person,  to  whom 
an  oath  is  lawfully  administered  on  any  occasion,  wilfully 
swear  falsely  on  such  occasion  touching  any  material  mat- 
ter or  thing,  or  if  a  person  falsely  make  oath  that  any  other 
person  is  twenty-one  years  of  age,  in  order  to  obtain  a  mar- 
riage license  for  such  other  person,  he  shall  be  guilty  of  per- 
jury."   (CJode,  §  4498.) 

§  2.  Perjmy  and  saboriMitiea  of  perjury;  lioiw  ponislied. 
— ^'^If  any  person  commit  or  procure  another  person  to  commit 
perjury,  he  shall  be  confined  in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years;  or,  in  the  discretion  of  the 
jury,  be  confined  in  jail  not  exceeding  one  year,  or  fined  not 
exceeding  one  thousand  dollars,  or  both."     (Code,  §  4494.) 

^^He  shall,  moreover,  on  conviction  thereof,  be  adjudged 
forever  incapable  of  holding  office,  or  of  serving  as  a  juror" 
(Code,  §  4495). 

§  3«  What  sofficieBt  statemeDt  m  mdictiiient  for  per- 
jury or  suboniAtioa  of  perjury.^ — ''In  an  indictment  or  accusa- 
tion for  perjury  or  subornation  of  perjury,  it  shall  be  suffi- 
cient to  i^ate  the  substance  of  the  offense  charged  against  the 
accused,  in  what  court  or  by  whom  the  oath  was  adminis- 
tered which  is  charged  to  have  been  falsely  taken,  and  to 
aver  that  such  court  or  person  had  competent  authority  to 
administer  the  same,  together  with  proper  averments  to  falsify 
the  matter  wherein  the  perjury  is  assigned,  without  setting 
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forth  any  part  of  any  record  or  proceeding  at  law  or  equity, 
or  the  commission  or  authority  of  the  court  or  person  be- 
fore whom  the  perjury  was  committed;  but  nothing  herein 
shall  be  construed  to  allow,  without  the  consent  of  the  ac- 
cused, a  part  only  of  any  record,  proceeding,  or  writing  to 
be  given  in  evidence  on  the  trial  of  such  indictment  or  accusa- 
tion. A  distinct  allegation,  averment,  or  statement  in  any 
part  of  the  indictment  that  the  defendant  did  corruptly  swear 
falsely,  or  did,  on  the  occasion  of  such  estate,  was  in  the 
person  or  conmiunity  alleged  in  the  indictment  or  other 
accusation  to  be  the  owner  thereof."     (Code,  §  4869.) 

II.    Obsebvations  Upon  the  Statute 

§  4.  Perjury  at  commoii  law. — Perjury  at  common  law 
is  where  a  person,  who  is  lawfully  required  to  depose  the 
truth  in  any  proceeding  in  a  court  of  justice,  makes,  on  oath, 
a  wilful  false  statement  in  a  matter  of  some  consequence  to 
the  point  in  question,  whether  he  be  believed  or  not.  Suborna- 
tion of  perjury  is  the  procuring  another  to  take  such  a  false 
oath  as  constitutes  perjury  in  the  principal.  And  even  the 
bare  solicitation  to  swear  falsely,  although  it  does  not  amount 
to  subornation  of  perjury,  is  an  independent  misdemeanor 
at  common  law. 

Perjury  and  subornation  of  perjury  are  misdemeanors  at 
common  law,  punishable  in  modem  times  by  fine  and  impris- 
onment, but  anciently  with  far  greater  severity — even  with 
death,  it  seems. 

With  the  exception  that  at  common  law  the  oath  must 
be  taken  in  a  judicial  proceeding,  while  by  statute  it  may  be 
taken  ^^on  any  occasion,"  when  lawfully  administered,  the 
ingredients  of  the  ofiPense  are  the  same  under  the  statute  as 
at  common  law.  (H's  G.  &  M.,  p.  231.)  So  that  to  consti- 
tute this  offense  four  things  are  necessary,  as  follows: 

§  5.  The  oath  most  be  taken  before  competent  avtfior- 
ity. — It  must  be  taken  before  such  an  officer  or  tribunal  as 
may  lawfully  administer  that  particular  oath;  for  if  it  be 
taken  before  one  who  may  legally  administer  some  kinds  of 
oaths,  but  not  the  particular  oath  in  question,  it  cannot  be 
perjury.  Nor  can  it  be  perjury  where  the  oath  is  taken  be- 
fore one  acting  merely  in  a  private  capacity;  or  before  one 
who  undertakes,  without  authority,  to  administer  oaths  of  a 
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public  nature;  or  before  one  acting  under  mere  colorable 
authority.    (H's  G.  &  M.,  p.  282.) 

§  8.  Tlie  oath  mut  be  wilfuL — ^That  is,  the  alleged  per- 
jury must  be  accompanied  by  some  degree  of  deliberation; 
must  not  be  owing  to  weakness,  but  to  perverseness;  and  not 
to  surprise,  inadvertence,  or  mistake,  but  to  design.  And  a 
wilful  false  statement  of  a  witness'  belief,  opinion,  remem- 
brance, or  the  like,  is  as  much  perjury  as  such  a  statement  as 
to  a  fact.     (H's  O.  &  M.,  p.  232.) 

§  7.  The  oath  mast  be  false* — But  it  is  immaterial 
whether  the  fact  sworn  to  be  in  itself  true  or  false,  if  the  de- 
fendant did  not  know  it  to  be  true,  or  had  not  probable  cause, 
according  to  his  own  lights,  to  believe  it  to  be  true.  (H's 
G.  &  M.,  p.  232.) 

§  8.  The  thing  sworn  to  nuMt  be  materiaL — ^That  is, 
it  must  be  matter  in  some  way  pertinent  to  the  point  in  ques- 
tion, as  tending  to  aggravate  or  extenuate  damages  or  guilt, 
or  to  induce  a  readier  credence  of  the  substantial  parts  of  the 
testimony.  If  the  false  oath  has  any  tendency,  however  slight, 
to  prove  or  disprove  the  point  at  issue,,  it  is  sufficient;  but 
whether  material  or  not  depends,  of  course,  upon  all  the  cir- 
cumstances connected  with  the  examination.  (H's  6.  &  M., 
p.  232.) 

§  9.  Proof  necessary  to  convict  of  perjury. — ^To  prove 
the  falsity  of  the  statement  alleged  to  be  untrue,  there  must 
be  two  witnesses,  or  one  and  strong  corroborating  circum- 
stances; or  circumstances  alone,  when  they  exist  in  docu- 
mentary or  written  testimony.  And  while  two  contradictory 
oaths  of  the  prisoner  is  not  sufficient  to  convict  him,  y^ 
where  this  is  the  ckse,  less  evidence,  or  even  that  of  one  wit- 
ness, it  seems,  may  turn  the  scale  against  him. 

To  prove  the  taking  of  the  oath  or  the  fact  sworn  to, 
one  witness  is  sufficient.     (H's  G.  &  M.,  p.  233.) 

§  10*    Form  of  ^description'^  in  warrant  or  indictnienii^* 

No.  1.    Pkbjtjbt  Committed  oir  ths  Tual  or  an  OrmrsB 

(Code,  II  4493-5,  4869.) 

dksoseption: 

"being  duly  sworn  by  the  drcnlt  court  (or  hy  J.  B^  a  /twHce)  of 
said  county  to  testify  and  the  truth  to  speak  on  behalf  of  the  Com- 
monwealth 01k  the  trial  before  the  said  court,  at  its  term. 


1920 

1$%—  (or  before  the  M4d  iuetiee),  ot  O.  H.  tor  [here  state  tlie  offeose 
tor  wliich  he  was  tried],  the  eaid  ooart  (or  jiutioe)  thea  and  there 
haTins  competent  authority  to  administer  the  eaid  oath,  did  then 
and  there,  upon  his  oath  aforesaid,  and  touching  a  matter  then  and 
there  material  to  he  inquired  inta  feloniously*  wilfully  and  corruptly 
swear,  depose,  and  testify,  among  other  things,  that  [here  state  the 
substance  of  what  he  swore  to] ;  whereby  the  said  C.  D.  did  then  and 
there,  in  the  manner  and  form  aforesaid,  feloniously,  wilfully,  and 
corruptly  swear  false^,  and  thereby  felooiousy  commit  wilful  and 
corrupt  perjury.** 


Na  2.    SuBOKKATum  or  Pibjubt  oh  a  Tbkal  roa  Ttsjovr 

(/desi.) 


"A.  B^  being  then  and  there  duly  sworn  by  the  circuit  court  (or 
/.  J(.,  a  juMtice)  to  testify  and  the  truth  to  speak  as  a  witness  on  be- 
half of  the  Commonwealth,  on  the  trial,  before  the  said  court,  at 

its )—  term,  19S —  (or  before  the  9a4d  futtice),  of  the  said  C.  D. 

for  feloniously  [here  state  the  felony  for  which  he  was  Cried],  the 
said  court  (or  jiutioe)  then  and  there  haTing  competent  authority  to 
administer  the  said  oath,  did  then  and  there^  by  sinister  and  un- 
lawful means  and  persuasion,  feloniously  suborn  and  procure  the 
said  A.  B.,  upoi^  his  oath  aforesaid,  and  touching  a  matter  then  and 
there  material  to  be  inquired  into,  falsely,  wilfully  and  corruptly  to 
swear,  depose  and  testify,  among  other  things,  that  [here  statte  the 
substance  of  wliat  he  swore  to];  whereas  in  truth  and  in  fact  [here 
negative  what  he  swore  to];  whereby  the  said  C.  D.  did  then  and 
there  feloniously,  wilfully,  and  corruptly  commit  subornation  of  per- 
jury, by  procuring  the  said  A.  B.  to  commit  wilful  and  corrupt  perjury 
in  and  by  his  oath  aforesaid." 


No.  3.    PmtJUBT  CJoMicrrnto  on  thb  Trial  or  a  Ciyn.  Causb. 

(ideifi.) 

discbiption: 

"being  duly  sworn  by  the  circuit  court  (or  by  J.  R^a  justice)  of  said 
county,  to  testify  and  the  truth  to  speak  as  a  witness  on  behalf  of 

O.  A.,  on  (the  trial  before  the  said  courts  at  its term,  192 —  (or 

before  the  said  fuetioe),  ot  a  certain  case  then  and  there  pending, 
wherein  O.  H.  was  plaintiff  and  K.  L.  was  defendant,  the  said  court 
(or  justice)  then  and  there  having  competent  authority  to  administer 
the  said  oath,  did  then  and  there,  upon  his  oath  aforesaid,  and  touch- 
ing a  matter  then  and  there  material  to  be  inquired  into,  feloniously, 
wilfully  and  corruptly  swear,  depose  and  testify,  among  other  things, 
that  [here  state  the  substance  of  whalt  he  swore  to];  whereas  in 
truth  and  fact  [here  negative  what  he  swore  to[;  whereby  the  said 
C.  D.  did  then  and  there,  in  the  manner  and  form  aforesaid,  feloni- 
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oosly,  wilfully,  and  corrapUy  swear  fidsely,  and  thereby  feloniously 
commit  wilfully  and  oorrupt  perjury.]" 


PETITIONS   (FORMS  OF) 


No.  1.    Petition  to  Conqbbss,  Laoislatubiv  Faxsnmurr,  Qorojxo^  oa 
^  CiTT  <»  Town  Authobitibb. 

To  the  Honorable  the  Senate  and  House  oC  ReiMresentatiTes  of  the 
United  States  of  America  in  Congress  Assembled: 

The  petition  of  the  subscriberSp  citizens  of  — • ,  in  the  state 

of »  respectfully  showeth:    (here  state  the  subject-matter  peti- 
tioned for).    And  your  petitioners  will  ever  pray,  etc. 

In  case  of  the  Legislature,  address  as  follows: 
"To  the  Honorable,  the  Senate  and  House  of  Delegates  of  the  State 
of  Virginia,  in  General  Assembly  met" 
In  case  of  the  President  or  Goyemor: 
To  His  S&coellency,  ,  President  of  'the  United  States  of  Amer- 
ica"  (or  "Governor  of  the  State  of  Virginia".) 
In  case  of  a  city  or  town: 
'To  the  Honorable,   the  Mayor,  Board  of  Aldermen,  and   Common 
Council  (or  "the  Mayor  and  Council,*^  in  case  of  a  town). 


No.  2.    PnrnoN  to  Couirr  oa  Bnx  nr  CHANontT. 

To  the  Hon.  J.  J.,  Judge  of  the  Circuit  Court  of (bounty: 

Tour  petitioner  (or  ofxUor),  A.  B.  (on  "A.  B.,  an  infant  under 
the  age  of  twenty-one  years,  who  sues  by  N.  F.,  his  next  friend;^ 
or  "A.  B.,  who  sues  for  himself  and  such  others,  the  creditors  of 
D.  D.,  deceased  (or  the  lien^  oreditorM  of  D,  D\,),  who  shall  come  in, 
take  part  in,  and  share  the  costs  of,  this  suit;"  or  "A.  B.,  the  com- 
mittee of  L.  L.,  a  lunatic;"  or  "A.  B.,  he  being  a  lunatic;"  and  no 
committee  being  appointed  f6r  him,  suing  by  N.  F.,  his  next  friend;" 
or  "A  B.,  guardian  of  I.  F.,  an  inf&nt  under  the  age  of  twenty-one 
years;"  or  "A.  IB.,  suing  for  himself  and  the  other  creditors  of  D.  D., 

secured  in  a  certain  deed  of  trust  dated  the day  of 

19Z — ,")  humbly  complaining,  showeth  unto  your  honor,  that  [here 
set  out  a  concise  and  orderly  statement  of  the  facts  upon  which  the 
suit  or  proceeding  is  based]. 

Forasmuch,  therefore,  as  these  doings  are  contrary  to  equity  and 
good  conscience,  and  atf  your  orator  is  remediless,  save  in  court  of 
chancery,  where  maltters  of  this  sort  are  properly  cognizable,  your 
orator  prays  that  the  said)  O.  P.,  P.  R,  and  R.  S.,  may  be  made  parties 
defendants  and  required  to  answer  the  same,  but  an  answer  under 


1522  PHT8ICIAK8,  STTBGEONS,  AND  DBNTIST8 

oath  li  iMreby  vipnmHj  wmived  (or  '^required  to  womww  thB  same 
under  oath  aa  fully  and  pacticularly  aa  if  eadi  of  them  had  been 
thereto  speciflcally  interrogated,  and  particnlarly  that  the  said  O.  P. 
may  aay  whether"— eetting  out  the  speeifie  interrogatorlee) ;  and 
that  a  guardian  od  Utem  may  be  appointed  for  the  infant  defendant, 
R.  8.  And  your  orator  further  prays  that  (here  set  out  the  special 
relief  desired).  And  that  such  other,  fuither,  and  general  relief 
may  be  granted  to  your  orator  as  is  adapted  to  the  nature  of  his 
case,  and  agreeable  to  equity  and  good  oonsdenoe.  And  your  orator 
will  OTer  pray,  etc  A.  B. 

A.  T.,  p.  q. 

A  married  woman  may  now  sue  or  be  sued,  as  if  she  were  un- 
marrted  (CMe,  |  5184). 

For  TariouB  forms  of  petitions  or  bills  in  chancery,  in  dilferent 
cases,  see  Hurst's  Forms,  Nos.  70  to  106. 


PHYSICIANS,  SURGEONS,  AND  DENTISTS 

See  Health. 

I  1.    Liability  for  malpractice. 

I  2.    Liability  of  patient  for  service. 

4  8.    License 


§  L  Liability  for  nuJpractioe^ — When  a  physician,  sur- 
geon, or  dentist  treats  a  case,  in  contemplation  of  law  he  under- 
takes to  bring  to  that  treatment  what  is  termed  reasonable 
or  ordinary  care,  skill  and  diligence,  and  if  injury  results 
to  his  patient  by  reason  of  want  of  such  care,  skill  or  dili- 
gence in  the  use  of  the  method  of  treatment  employed  by  him, 
whether  with  the  use  of  the  knife,  electric  battery,  radium, 
X-ray,  anti-toxin,  or  other  means  or  medicine,  he  is  liable  for 
damages,  though  he  is  not  an  insurer  of  results  unless  he  ex- 
pressly and  absolutely  contract  therefor. 

To  render  him  liable,  however,  the  two  conditions  must  ex- 
ist, viz. :  that  there  must  be  lack  of  ordinary  care,  skill  or  dili- 
gence and  it  must  appear  that  the  injury  resulted  therefrom. 
It  must  appear  also  that  his  default  is  the  proximate,  not  the 
remote,  cause  of  the  injury,  and  mere  ignorance  of  the  case 
will  not  render  him  liable  if  his  treatment  be  correct.  The 
medical  man  is  not  required  to  possess  or  exercise  the  skill 
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which  some  other  specially  skillful  physician  or  surgeon  might 
have  exercised.  It  is  sufficient  if  he  show  that  his  treatment 
was  in  accordance  with  ihe  usual  and  ordinary  treatment  prac- 
ticed by  competent  physicians  or  surgeons  in  such  cases.  The 
law,  however,  frowns  upon  quackery. 

A  physician  stating  to  one  who  applies  to  him  for  profes- 
sional aid  that  his  method  of  treatment  will  cure  the  ailment, 
he,  at  the  time  not  having  a  belief  either  that  it  would  or 
would  not,  is  liable  for  injuries  resulting  from  the  treatment. 
Though  one  lack  ordinary  skill,  yet  if  he  inform  the  patient 
thereof,  and  the  patient  yet  employs  him  he  can  not  complain 
of  consequent  evil  results.  Refusing  the  assistance  of  other 
medical  men  will  neither  increase  nor  diminish  a  physician's 
or  surgeon's  obligation. 

One  rendering  services  gratuitously  it  may  be  said  is 
liable  for  injury  resulting,  not  from  ordinary  negligence, 
but  gross  negligence  only.  It  has  been  said  also  that  a  phy- 
sician whose  practice  is  limited  to  the  country  or  a  sparsely 
settled  district  will  not  be  held  to  the  same  degree  of  skill 
in  surgical  cases  one  residing  in  a  city  where  he  is  sup- 
posed to  have  been  under  much  larger  experience  and  prac- 
tice in  surgery. 

A  physician,  surgeon,  or  dentist  is  not  liable  for  any  error 
of  judgment  unless  so  gross  as  to  be  inconsistent  with  rea- 
sonable care,  skill  and  diligence.  Cases  are  often  obscure  in 
their  character,  and  it  is  sometimes  impossible  to  know  with 
certainty  the  nature,  cause  or  attributes  of  physical  disorders, 
and  no  one  can  be  held  to  have  absolute  knowledge  with  re- 
gard to  many  cases  which  he  is  called  upon  to  treat.  Hav- 
ing once  undertaken  to  treat  or  care  for  a  patient  the  phy- 
sician is  obliged  to  continue  to  do  so  until  he  is  discharged, 
or  until  at  least  a  reasonable  time  be  given  to  procure  other 
attendance,  or  until  the  patient  has  so  far  recovered  that  the 
services  of  a  physician  or  surgeon  are  no  longer  needed  or 
useful. 

The  law  does  not  recognize  ^schools"  in  the  practice  of 
medicine,  and  will  merely  require  the  practitioner  to  exercise 
the  ordinary  and  usual  skill  in  administering  the  treatment 
commonly  approved  by  the  school  to  which  he  belongs, 
whether  allopathic  or  homeopathic  or  otherwise.    The  patient 
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is  bound  to  follow  the  instructions  of  his  physician  and  if 
he  do  not  or  if  injuries  arise  through  negligence  on  his  part 
he  can  not  recover,  nor  can  he  recover  even  though  the  phy- 
sician or  surgeon  was  negligent  or  unskilled  in  his  treat- 
ment if  his  own  negligence  contributed  to  or  assisted  in  bring- 
ing about  the  injury. 

One  treating  physical  or  mental  ailment  by  the  process 
known  as  Christian  science  for  compensation  or  expected 
gratuity,  is  within  the  prohibitions  and  liable  to  penalties 
imposed  upon  one  practicing  medicine  without  having  com- 
plied with  the  legal  requirements  as  to  registration,  etc. 

The  burden  of  proving  malpractice  is  upon  the  plaintiff. 
It  is  said  that  where  a  professional  man  is  on  trial  before  a 
jury  of  laymen  the  court  is  in  duty  bound  to  protect  him 
against  prejudices  likely  to  arise  in  such  case.  If  malprac- 
tice be  once  established  by  the  evidence,  the  jury,  in  fixing 
damages,  may  consider  the  pain  and  suffering  and  inconven- 
ience resulting  therefrom,  the  loss  of  earning  power  occasioned 
to  the  plaintiff,  and  whether  it  be  temporary  or  permanent 
and  the  expenses  incurred  by  reason  of  the  n^ligent  or  im- 
proper treatment.  Their  aim  should  be  so  far  as  is  possible 
to  fix  an  actual  money  value  upon  the  injury  inflicted. 
(Hawkins'  Legal  Counselor,  p.  504.) 

§  2.  Liability  of  patient  for  acnrice^— The  implied  con- 
tract of  the  physician,  surgeon,  or  dentist,  is  either  with  the 
patient  himself  or  the  person  bound  under  the  law  to  fur- 
nish him  or  her  with  necessaries,  such  as  the  husband  of  a 
married  woman,  father  of  a  child,  guardian  of  a  ward  and 
the  like.  Where  the  services  are  rendered  to  one  person  at 
the  special  instance  and  request  of  a  third  party  and  upon 
the  credit  of  the  third  party  there  may  be  an  implied  con- 
tract on  his  part  to  pay  even  though  there  be  no  express 
promise  to  do  so. 

The  physician  himself  is  the  proper  judge  as  to  the  neces- 
sity of  frequent  visits,  and  the  presumption  is  that  all  visits 
made  are  necessary,  though  this  presumption  may  be  over- 
come by  competent  evidence  to  the  contrary.  It  has  even 
been  said  that  a  physician  in  charging  for  his  services  may 
consider  the  patient's  ability  to  pay  and  is  not  bound  to 
charge  all  alike.    He  may  also,  as  bearing  upon  the  value  of 
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his  services,  prove  his  professional  standing  to  be  high.  It 
would  appear  however  that  if  there  is  a  fixed  price  in  a 
neighborhood  for  attendance  in  particular  kinds  of  caseSi 
which  the  physician  is  known  to  have  adhered  to,  this  price 
will  control  where  there  is  no  express  contract  fixing  a  dif- 
ferent one.  Where  the  law  rquires  the  physician  to  be  li- 
censed and  imposes  a  penalty  for  practicing  without  a  li- 
cense, he  can  not  recover  for  services  rendered  or  medicines 
furnished  unless  licensed.  If  it  appear  that  the  treatment 
rendered  by  a  physician  was  clearly  improper  or  that  rea- 
sonable or  ordinary  skill,  care  and  diligence  were  not  exer- 
cised, this  will  be  a  good  defense  in  a  suit  to  recover  for 
services. 

In  a  suit  by  a  physician  for  his  services  the  defendant 
can  not  as  a  defense  prove  general  low  professional  charac- 
ter  or  standing  of  the  physician.  Physicians  may  recover  for 
services  of  their  students  in  attendance  upon  their  patients. 
If  a  physician  carries  a  contagious  disease  into  a  family  with- 
out informing  them  of  the  danger  and  without  their  know- 
ing it  on  a  suit  for  services  this  may  be  shown  to  reduce  the 
claim.     (Hawkins'  Legal  Counselor,  p.  505.) 

§  3.  License. — See  Health;  and  Licenses  and  License 
Taxes^  sections  49  and  50. 

See  Health;  and  Licences  and  License  TaxeSy  sections  49 
and  50. 


PICTURE  OR  NAME  (UNLAWFUL  USE  OF). 

The  unlawful  use  of  another's  name,  portrait,  or  picture, 
whether  living  or  dead,  for  advertising  purposes,  or  for  the 
purposes  of  trade,  without  consent  first  obtained,  is  both  a 
misdemeanor  punishable  by  a  fine  of  $50  to  $1,000,  and  a  civil 
injury  which  may  be  enjoined  and  compensated  for  by  dam- 
ages—exemplary or  punitive  damages,  if  the  use  be  wilful. 
(Code,  §  5782.) 
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PITS  OR  WEU^HOLES. 

For  act  requiring  well-holes  or  pits  to  be  filled,  when  not 
in  use,  see  Acts  1922,  p. . 


PLEADING  AND  ITS  INCIDENTS 

See  Criminal  Law  and  Procedure;  Payment;  and  Set-Off. 

I  1.    Different  i»art8  or  steps  in  pleading 

(1)  Declaration 

(2)  Defense  in  general 

(3)  Demurrer 

(4)  Dilatory   pleas  in  general 
(6)    Plea  to  tbe  Jurisdiction 

(6)  Plea  in  suspension  of  the  action 

(7)  Pleas  in  abatement 

(8)  Peremptory  pleas 

(9)  Bankruptcy 

(10)  Tender 

(11)  RepUcation,   rejoinder,    sur-rejoinder,     rebutter,    and 

sur-rebutter 

(12)  Issue 

I  2.    Various  rules  of  common  law  pleading 
I  3.    Equity  pleading  and  procedure 

(1)  Bill  of  complaint 

(2)  Demurrer 

(3)  Pleas 

(4)  Disclaimer 
(6)    Answer 

(6)  Replication 

(7)  Settlement  of  accounts 

(8)  Decree 

(9)  Re-hearings  and  bills  of  review 
(10)  Appeal 

I  4.    Statutory  provisions  as  to  pleading 
I  6.    Various  forms  of  pleas. 

§  !•    Different  parts  or  atcpa  in  pleading; 

(1)  Declaration. — See  4  Min.  Inst.  683  &  seq. 

(2)  Defense  in  general. — See  4  Min.  Inst.  737  &  seq. 

(3)  Demurrer."-See  4  Min.  Inst.  744  &  seq.;  Burks'  PL 
A  Pr.  §  200  &  seq. 
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(4)  Dilatory  pleas  in  general. — See  4  Min.  Inst.  760  & 
seo* 

(5)  Plea  to  the  jurisdiction. — See  4  MiiL  Inst.  751. 

(6)  Plea  in  svspension  of  the  action. — See  4  Min.  Inst. 
752. 

(7)  Pleas  in  Abatement. — See  4  Min.  Inst.  753  &  seq. 

(8)  Peremptory  pleas. — See  4  Min.  Inst.  761  &  seq.; 
Burks'  PL  &  Pr.,  §§  197-9. 

(9)  Bankruptcy.— See  Burks'  PI.  &  Pr.,  §§  209-11. 

(10)  Tender.— See  Burks'  PI.  &  Pr.,  §§  212-16. 

(11)  Replication^  re  joinder  ^  sur-rejoinder^  rebutter  ^  and 
sur-rebutter. — 802  &  seq. 

(12)  Issue.— See  4  Min.  Inst.  807. 

§  2.  Variom  mles  of  conmum  law  plfjiiBng. — ^There 
are  certain  recognized  general  rules  of  pleading,  which  we  can 
only  name  here;  without  giving  the  subordinate  rules  under 
them,  or  elucidating  any,  that  not  being  within  the  scope  of 
this  work,  which  does  not  cover  pleading : 

I.  After  the  declaration  the  parties  must  at  each  stage 
demur,  or  plead  by  way  of  traverse,  or  by  way  of  confession 
and  avoidance. 

II.  Upon  a  traverse  issued  must  be  tendered. 

III.  Issue,  when  well  tendered,  must  be  accepted. 

IV.  All  pleading  must  contain  matter  pertinent  and  ma- 
terial. 

V.  Pleadings  must  not  be  double. 

VI.  It  is  not  allowable  both  to  plead  and  to  demur  to  the 
same  matter. 

VII.  The  pleadings  must  have  certainty  of  place  and 
time. 

VIII.  The  pleadings  must  specify  quality,  quantity,  and 
value. 

IX.  The  pleadings  must  specify  the  names  of  persons. 

X.  The  pleadings  must  show  authority. 

XI.  In  general  whatever  is  alleged  in  pleading  must  be 
alleged  with  certainty. 

XII.  Pleadings  must  not  be  insensible  nor  repugnant. 

XIII.  Pleadings  must  not  be  ambiguous  or  doubtful  in 
meaning;  and  when  two  different  meanings  present  themselves, 
that  construction  shaU  be  adopted  which  is  most  unfavorable 
to  the  party  pleading. 


1528  FLBADIKO  AND  ITS  INCIDKNTB 

XIV.  Pleadings  must  not  be  argumentative. 

XV.  Pleadings  must  not  be  in  the  alternative. 

XVI.  Pleadings  must  not  be  by  way  of  recital,  but  must 
be  positive  in  their  form. 

XVn.  Things  are  to  be  pleaded  according  to  their  legal 
effect  or  operation. 

XVIII.  Pleadings  should  observe  the  known  and  ancient 
forms  of  expression,  as  contained  in  approved  precedents. 

XIX.  Pleadings  should  have  their  proper  formal  com- 
mencement and  conclusions. 

XX.  A  pleading  which  is  bad  in  part  is  bad  altogether. 

XXI.  There  must  be  no  departure  in  pleading. 
XXII    Where  a  plea  amounts  to  the  general  issue,  it 

should  be  so  pleaded. 

XXIII.  Surplusage  is  to  be  avoided. 

XXIV.  The  declaration  must  be  conformable  to  the 
original  writ. 

XXV.  The  declaration  should  have  its  proper  commence- 
ment, and  should  in  conclusion  lay  damages,  and  allege  pro- 
duction of  suit. 

XXVI.  Pleas  must  be  pleaded  in  due  order. 
XXVII    Pleas  in  abatement  must  give  the  plaintiff  writ 

or  declaration. 

XXVni.  Dilatory  pleas  must  be  pleaded  at  a  pre- 
liminary stage  of  the  suit. 

XXIX.  All  affirmative  pleadings  which  do  not  conclude 
to  the  country,  must  conclude  with  a  verification. 

XXX.  In  all  pleadings  where  a  deed  is  alleged,  under 
which  the  party  claims  or  justifies,  purport  of  such  deed  must 
be  made. 

XXXI.  All  pleadings  must  be  properly  entitled. 

XXXII.  All  pleadings  ought  to  be  true.  For  a  dis- 
cussion of  these  rules,  and  pleading  in  general,  see  4  Min. 
Inst.  1102-1307;  and  Burks'  PI.  &  Pr.,  §§  427-516. 

§  3.  Equity  plwiiBng  and  prooedoreu — 

(1)  BUi  of  complaint. — See  4  Min.  Inst.  1351  &  seq. 

(2)  (Demurrer.— Se^  4  Min.  Inst.  1393  &  seq. 

(3)  Pleas.— See  4  Min.  Inst.  1402  &  seq. 

(4)  Disclaimer. — See  4  Min.  Inst.  1422. 

(5)  Answer. — See  4  Min.  Inst.  1423  &  seq. 


FLEADIKO  AND  ITS  INCIDENTS  1529 

(6)  Replication. — See  4  Min.  Inst.  14M  &  seq. 

(7)  Settlement  of  Accounts. — See  4  Min.  Inst.  1467  & 
seq.,  and  titles  Commissioner  of  Accounts  and  Comanissioner 
in  CJumcery. 

(8)  Decree. — See  4  Min.  Inst.  1446  &  seq.,  and  title 
Judgm^ent  Lien. 

(9)  Re-hearings  and  bills  of  review. — See  4  Min.  Inst. 
1505  &  seq;  Code,  §§  6095,  6316,  6337,  6395. 

(10)  Appeal. — See  4  Min.  Inst.  1509,  and  title  Appeals. 
§  4.    Statatory    prorisioiis    as    to    pleaAng. — For    the 

chapter  as  to  ^^Rules  and  Pleadings,''  modifying  common  law 
and  equity  pleading,  see  Code,  §§  6074-6140,  and  Acts  1920, 
p.  28,  amending  §  6105,  and  Acts  1922,  p.  — . 
§  5.    Various  forms  of  pleas. — 

No.  1.     Plkas  jn  Civil  Cases  ax  Law 
[See  Hurst's  Forms,  Nos.  429-85;  4  Min.  Inst,  1733-63.] 


No.  2.    Pleas  and  Pleadings  in  Equitt 
[See  Hursrs  Forms,  Nos.  486-9;  4  Min.  Inst.,  1419-22.] 


No.  8.      Pl£A  TO  THE  JXTBISDICTION  OF  THE  COUBT  IN  CbIMINAL  CaSE 

(Hurst's  O.  ft  HI.,  p.  581.) 

And  the  said  C.  D.,  in  his  own  proper  person,  comes  into  court 
here,  and  having  heard  the  said  indictment  read,  says,  that  the 
court  here  ought  not  to  take  cognizance  of  the  offense  in  the  said 
indictment  above  specified,  protesting  that  he  is  not  guilty  of  the 
same;  nevertheless,  the  said  C.  D.  says  [here  state  the  matter 
of  the  plea] ;  and  this  the  said  C.  D.  is  ready  to  verify:  wherefore  he 
prays  judgment  if  the  court  here  will  or  ought  to  take  cognizance  of 
the  indictment  aforesaid;  and  that  he  may  be  discharged  and  per- 
mitted to  go  without  delay. 


^o.  4.    Replication  to  Plea  to  Jxjrisdiciion  in  Criminal  Case 

ildcfit.) 

And  hereupon  D.  S.,  attorney  for  the  Commonwealth,  says,  notr 
withstanding  anything  by  the  said  C.  D.  in  his  plea  above  alleged, 
this  court  ought  not  to  be  precluded  from  taking  cognisance  of  the 
indictment  aforesaid,  because,  he  says  [here  state  ^e  matter  of  the 
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replication];  and  UiiB  the  said  D.  8.  is  ready  to  rerity  (or  pray 9  map 
he  inquired  of  by  the  country) :  whereby  he  prays  judgment  that  the 
said  C.  D.  may  be  held  to  answer  the  said  indictment. 


No.  5.    PtxA  m  ARATKMBifT  IN  CuMnrAL  Cass 

(Idem.) 

And  the  said  C.  D.,  in  his  own  proper  person*  oomes  into  court 
here,  and,  haying  heard  the  said  indictment  read,  says  that  he  ought 
not  to  be  compelled  to  answer  the  said  indictment,  because,  he 
says  [here  state  the  matter  in  abatement];  and  this  the  said  C.  D. 
is  ready  to  yerify  (or  prayt  may  he  inquired  of  by  the  country): 
wherefore  he  prays  Judgment  of  the  said  indictment,  and  that  the 
same  may  be  quashed. 


No.   6.      RlPLIOATION   TO   PtXA   IIT   ARATEMDTr  Uf   CaiMIirAL  CaSE 

(Hurst's  O.  ft  M.,  p.  682.) 

And  hereupon  D.  8.,  attorney  for  the  Commonwealth,  sasrs,  that 
the  said  indictment,  by  reason  of  anything  by  the  said  C.  D.,  in  his 
plea  above,  alleged,  ought  not  to  be  quashed,  because,  he  says  [here 
state  the  matter  of  the  replication];  and  this  said  D.  8.  is  ready 
to  verify  (or  proyt  may  ba  inquired  of  by  the  country):  wherefore 
he  prays  Judmnent  that  the  said  indictment  be  not  quashed. 


No.  7.    Plea  of  Autrefois  AcQurr  ob  AuTBBt>iB  Convict 

(Hurst's  O.  ft  M.,  p.  682;  Code,  §f  4773-4.) 

And  the  said  C.  D.,  in  his  own  proper  person,  oomes  into  court 
here,  and,  having  heard  the  said  indictment  read,  says,  that  the 
Commonwealth  ought  not  further  to  prosecute  the  said  indictment 
against  him  the  said  C.  D.,  because,  he  says,  that  heretofore,  to-wit, 
at  [here  set  forth  verbatim  the  caption  of  the  session  of  the  court, 
and  the  entire  record  of  the  former  Judgment  of  acquittal  or  con- 
viction] aa  by  the  record  thereof  more  fully  and  at  large  appears; 
which  said  Judgment  still  remains  in  full  force  and  effect.  And  the 
said  C.  D.  avers,  and'  in  fftct  sa7s,  that  he  the  said  C.  D.,  and  the 
said  C.  D.  so  indicted  and  acqulted  (of  convicted)  as  aforesaid,  are 
one  and  the  same  person,  and  not  other  or  dlfterent  persons,  and  that 
the  offense  of  which  the  said  C.  D.  was  indicted  and  acquitted  (or 
convicted)  as  aforesaid,  and  the  offenses  of  which  the  said  C.  D.  is 
now  indicted,  are  one  and  the  same,  and  not  different  offenses;  and 
this  the  said  C.  D.  Is  ready  to  verify:  wherefore  he  prays  Judgment 
that  he  may  be  dismissed  and  discharged  by  the  court  here,  from 
the  premises  in  the  present  indictment  spedfled. 

[Replication  to  above  plea  may  be  made  ore  tenut.^ 
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POWER  OF  APPOINTMENT 

f  1.  Definitions 

§  2.  Powers  may  be  general  or  special 

§  3.  Power  coupled  with  a  trust 

fi  4.  Delegation   of  the  power 

§  6.  Bxerclse  of  power  In  case  of  joint  donees 

§  6.  Execution  of  the  power 

§  7.  Extension  or  suspension  of  a  power. 

§  1*  DefinituMis.^ — ^A  power  of  appointment  is  an  author- 
ity conferred  by  one  person  (called  the  donor  or  giver  of  the 
power)  on  another  person  (called  the  donee  of  the  power, 
who  by  its  exercise  becomes  its  appointor),  enabling  him  to 
dispose  of  an  interest  vested  either  in  himself  (the  donee)  or 
in  the  other  (the  donor)  to  a  third  person  (the  appointee, 
the  person  who  takes  under  the  appointment). 

So  the  power  may  be  where  the  donee  has  an  interest  in 
the  land,  when  it  is  said  to  be  ^^a  power  coupled  with  an 
interest;"  as,  where  land  is  willed  to  an  executor  with  the 
power  to  sell  and  pay  debts,  or  legacies,  etc.;  or  it  may  be 
where  he  has  no  interest,  when  it  is  said  to  be  a  ^^naked"  or 
^^bare"  power;  as,  where  a  testator,  without  willing  the  land 
to  his  executor,  by  his  will  confers  on  him  the  power  to  sell,  to 
pay  debts  or  legacies,  etc.,  or  where  A  conveys  or  wills  land  to 
such  person  as  B  shall  appoint  by  deed  or  will.  (Graves'  Real 
Prop.,  §§  236-6;  2  M's  Real  Prop.,  §§  1317-18.) 

§  2.  Powers  may  be  general  or  apedaL — ^A  power  is 
general,  where  the  donee  may  dispose  of  any  estate  or  interest 
in  the  land,  and  to  any  person  whatsoever;  special,  where  the 
appointment  is  restricted  to  particular  persons,  or  as  to  the 
estate  or  as  to  the  purposes  or  conditions  of  its  exercise. 

Where  a  power  is  special  to  a  particular  class,  as,  chil- 
dren or  grandchildren,  it  is  not  legal  to  appoint  only  a  nomi- 
nal share  to  one  or  more,  but  each  must  have  a  substantial 
portion,  though  the  shares  need  not  be  equal.  Such  invalid 
appointment  is  called  an  ^^llusory  appointment.'' 

Under  a  special  power  to  divide  property  among  chil- 
dren, a  fee  simple  may  be  given  to  one,  a  life  estate  to  another, 
with  a  remainder  or  executory  (or  future)  limitation  to  an- 
other. And  a  power  to  sell  land  (as,  in  case  of  our  executor 
or  trustee)  confers  the  power  to  make  a  conveyance. 
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As  to  a  power  special  as  to  conditions  or  purposes,  if  the 
condition  be  precedent,  it  must  be  complied  with  before  the 
power  is  exercised;  as,  the  request  of  the  creditor  to  sell,  in 
case  of  a  deed  of  trust ;  or  the  necessity  existing,  in  case  of  a 
power  to  sell  land  when  necessary  for  some  one's  support,  or 
the  existence  of  debts,  in  case  of  a  power  in  a  trustee  or  execu- 
tor to  sell  land  to  pay  debts.     (2  M's  Real  Prop.,  §  1319.) 

§  3.  Power  coupled  with  a  trust. — ^A  power  is  usually 
in  the  nature  of  a  privilege  or  right,  whose  exercise  is  optional 
with  the  donee;  but  sometimes  a  trust  is  coupled  with  it,  when 
it  is  called  *'a  power  coupled  with  a  trust",  whose  execution, 
like  any  other  trust,  a  court  of  equity  will  compel ;  as,  a  power 
to  an  executor  to  sell  and  apply  the  proceeds  to  certain  per- 
sons, or  to  pay  certain  debts;  and  if  the  appointment  be  for  a 
class  of  persons  (as,  ^^children",  "'sons'',  etc.),  and  the  donee 
does  not  in  his  lifetime  exercise  the  power,  the  court  may 
do  so,  but  must  give  all  equally,  for  ^'equality  is  equity."  (2 
M's  Real  Prop.,  §  1330.) 

§.4.  Ddegation  dF  the  power* — ^A  mere  "naked"  or 
^^bare"  power  (see  section  1,  above)  of  trust  and  confidence 
cannot  be  delegated  to  another  to  exercise;  but  it  may  be 
done  where  there  is  no  relation  of  trust  or  confidence,  as  in 
case  of  a  general  power  (see  section  2,  above) ,  or  of  a  power 
conferred  upon  a  trustee,  executor,  or  other  person  in  his 
official,  not  personal,  capacity,  as  in  case  of  a  substituted 
trustee,  or  where  a  sole  executor  with  power  of  sale  refuses 
to  qualify,  resigns,  or  dies,  and  an  administrator  is  appointed 
in  his  place.     (2  M's  Real  Prop.,  §  1331.) 

§  5*  Exercise  of  power  in  ca!se  <^  joint  donees^ — In 
the  case  of  ^^bare"  or  ^^naked"  powers  (see  section  1,  above), 
all  must  unite,  and  death  or  refusal  of  one  or  more,  to  act, 
defeats  its  execution;  but  otherwise  if  the  power,  though 
^^aked,"  is  given  to  them  in  an  official  capacity,  rather  than 
personally,  as,  in  the  case  of  joint  executors,  the  statute  (§ 
5893)  as  to  refusal  to  qualify  so  providing.  In  the  case  of 
joint  trustees  and  joint  executors  (as  to  which  survivorship  is 
not  abolished — Code,  §§  6159-60),  which  are  powers  coupled 
with  an  interest,  the  survivor  or  survivors  may  execute  the 
power,  as  the  rest  may  do  where  one  (or  more)  donee,  trus- 
tee, or  executor  refuses  to  qualify,  is  removed,  or  resigns;  and 
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where  all  the  executors  refuse  to  qualify,  (resigning  not  men- 
tioned), die,  or  are  removed,  an  adminiBtrator  with  the  will 
annexed  executes  the  power  (Code,  §  5393) ;  and  similar  pro- 
visions is  made  for  substitution  of  trustees — see  Trusts  and 
Trustees^  section  14.     (2  M's  Beal  Prop.,  §  1332.) 

§•  8*  Ezecation  <^  the  power. — ^The  instrument  creating 
the  power  must  be  strictly  followed;  as,  where  a  deed  is  re- 
quired, a  will  will  not  do,  (but  this  may  be  relieved  in  equity), 
nor  vice  versa;  if  by  will,  it  must  be  according  to  the  require- 
ments of  the  statute  of  wills  (§§  5229-30),  and  like  a  will  it 
may  be  revoked  or  may  lapse  by  the  appointee's  death  in  the 
testator's  lifetime,  and  speaks  only  from  his  death. 

The  instrument  executing  the  power  need  not  recite  the 
power,  and  may  embrace  other  subjects,  and  several  instru- 
ments may  be  used  where  one  is  contemplated. 

The  exercise  of  the  power  is  a  question  of  intention, 
which  may  be  gathered  from  the  instrument  conferring  the 
power,  by  reference  to  the  property,  a^d  Xiom  the  fact  that 
otherwise  the  donee's  act  would  be  of  no  effect;  and  as  to  a 
will  by  the  donee,  section  5241  of  the  Code  provides  that  ^^A 
devise  or  bequest  shall  extend  ij  uny  real  or  personal  estate 
(as  the  case  may  be),  which  the  testator  has  power  to  appoint 
as  he  may  think  proper,  and  to  which  it  would  apply  if  the 
estate  were  his  own  property,  and  shall  operate  as  an  execu- 
tion of  such  power,  unless  a  contrary  intention  shall  appear 
by  the  will";  the  effect  of  which  statute  seems  to  be  to  shift 
the  burden  of  proof  (90  Ya.  287,  288).  The  powers  should 
not  be  exercised  before  the  time  the  power  comes  into  exis- 
tence. 

If  the  power  is  ^'coupled  with  a  trust",  and  the  donee 
fails  to  exercise  the  power,  a  court  of  equity  will  (see  section 
3,  above) ;  if  not  in  the  nature  of  a  trust,  but  optional  with 
the  donee,  and  he  fails  to  exercise  the  power,  the  property 
results  or  goes  (if  the  instrument  creating  the  power  does 
not  provide  for  such  contingency)  to  the  heirs  or  residuary 
devisees  of  the  donor  of  the  power  (see  Code,  §  5239). 

As  to  defective  exercise  of  a  power,  ^uity  will  relieve 
defects  of  form  only,  not  of  substance.  'Where  the  appoint- 
ment is  bad  at  law,  equity  will  sometimes  give  relief  to  one 
having  an  equity  superior  to  the  holder  of  the  title,  compell- 


1534  POWER   OF  ATTOBKET 

ing  a  conveyance  of  a  good  title  to  the  appointee,  but,  this 
only,  where  he  has  paid  a  valuable  consideration,  such  as  pur- 
chasers, lessees,  or  creditors  of  the  donee;  or  where  there  is 
a  meritorious  consideration  of  love  and  affection  between  the 
donee  and  appointee,  as,  in  the  case  of  parent  and  child,  or 
husband  and  wife. 

Equity  will  relieve  against  a  fraudulent  exercise  of  a 
power.     (2  M's  Real  Prop.,  §§  1333-9.) 

§  7.  Extinction  or  snapension  c^  a  pow«r. — ^A  power 
may  be  extinguished  or  suspended:  (1)  Where  it  has  been 
finally  and  fully  exercised  so  that  the  entire  interest  to  be 
appointed  has  been  vested  in  the  appointee;  (2)  where  the 
purposes  for  which  the  power  is  to  be  executed  have  ceased  to 
exist,  as,  where  the  power  is  to  sell  for  division,  and  the  parties 
have  agreed  to  a  division,  or  to  sell  for  support,  and  the  party 
has  died;  (3)  where  a  condition  precedent  to  the  exercise  of 
the  power  fails  of  occurrence,  as,  where  the  exercise  of  the 
power  depends  upon  the  previous  assent  of  a  third  person,  who 
dies  without  giving  assent ;  (4)  where  the  donee  is  estopped  to 
exercise  the  power  because  its  exercise  would  work  a  fraud 
upon  innocent  parties,  as,  where  the  power  is  coupled  with 
an  interest  (see  section  1,  above),  and  is  to  be  exercised  during 
the  continuance  of  the  donee's  estate  or  interest,  the  donee 
having  a  choice  to  transfer  by  virtue  of  his  ownership  or  by 
his  power,  and  his  exercising  the  former  estopping  him  to 
exercise  the  latter,  which  would  deprive  the  former  takers  of 
their  rights;  (5)  where  the  power  is  released  by  the  donee,  but 
a  power  coupled  with  a  trust  (see  section  3,  above)  cannot  be 
thus  released.     (2  M's  Real  Prop.,  §§  1340-5.) 
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\  1.    Definition 

(  2.    Recordation 

I  8.    Forms  of  "powers  of  attomeyaT' 

§  !•    Definilioiu — ^A  power  or  letter  of  attorney  is 


an 


POWER   OF  ATTORKET  1535 

instrument  of  writing  by  one  authorizing  another  to  act  as 
his  agent  or  attorney-in-fact,  either  generally  as  to  all  mat- 
ters, or  specially  as  to  particular  acts;  and  when  it  is  to  exe- 
cute a  sealed  instrument,  it  must  be  under  seal.  They  are 
strictly  construed.  (Bouvier's  Law  Dictionary,  title  "Power 
of  Attorney.") 

§  2.  Recordation. — "A  power  of  attorney  may  be  ad- 
mitted to  record  in  any  county  or  corporation"  (Code,  §  5203) ; 
and  it  should  be  recorded  where  an  instrument  executed  under 
it  is  recorded,  and  for  this  purpose  it  must  be  acknowledged. 
Also,  by  Acts  1922,  a  power  of  attorney  to  confess  judgment, 
must  be  acknowledged,  otherwise  the  judgment  is  void;  but 
this  does  not  apply  to  notes  and  bonds  discounted  and  held 
by  banks  or  trust  companies. 

§  3.    Forms  <^  ^^powers  of  attorneys.''' — 

No.  1.    Genebal  Power  or  Atiobnet 

(Code,  S  6203.) 

Know  aU  men  by  these  presents,  that  I,  P.  P.,  of  ,  do 

hereby  make,  constitute,  and  appoint  A.  T.  my  true  and  lawful 
attorney  in  fact,  for  me  and  in  my  name  to  [here  set  forth  the 
power  oonferred];  and  to  do  all  lawful  acta  and  things  whatsoeyer 
concerning  the  premises;  as  fully  in  every  respect  as  I  myself  might 
or  could  do  if  I  were  personally  present:  and  I  hereby  ratify  and 
confirm  all  lawful  acts  to  be  done  by  my  said  attorney  by  virtue 

hereof.     Witness  my  hand  and  seal,  this  — i day  of ,  192 — . 

P.  P.  [u  S.3 

For  certificate  of  acknowledgment,   see   AcknowledomenU, 


No.  2.    PowEB  or  Attobnet  to  Contess  JU(D6MSI«T 
(Code,  S  6180,  and  Acts  1922,  p— .) 


Know  all  men  by  these  presents,  that  I,  P.  P.,  of ,  do  hereby 

make  (constitute,  and  appoint  A.  T.  my  true  and  lawful  attorney  in 
f^et,  for  me  and  in  my  name  to  "appear  in  the  clerk's  oflice  of  the 

circuit  (or  corporation)   court  of county  (or  city),  Virginia, 

in  vacation,  before  the  clerk  of  the  said  court  (or  before  said  court 

in  term  time),  within days  after  the  date  hereof,  and  confess 

judgment  in  favor  of  C.  C.  against  me  for  the  sum  of  | ,  and  in- 
terest thereon  from  the day  of ,  192 — ,  and  costs."     (If 

on  a  particular  bond,  note,  etc,  name  it.  If  on  a  writing,  waiving;  the 
homestead,  let  the  power.  Judgment  and  execution  so  state.  See 
Homestead  and  Other  Exemptions,  section  1,   (17). 

Acts  1922  requires  a  power  of  attorney  to  confess  Judgment  to 
be  acknowledged.    See  Acknowledgments. 
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No.  3.    Nbootulblb  Nor  With  Fowwm  or  AirourKT  to  Ck>irFC88 

Judomkrt. 

[8«e  under  PromUsory  and  Negotiable  Jfotet,  No.  5.] 


No.  4.    A  Oknceili.  Powkb  op  AirourKT  to  Rbcbivb  Debts 

(4  MliL  Inst  1294.) 

Know  all  men  by  these  preeenU,  that  I,  C.  C,  of ,  do  hereby 

make,  oonstltate  and  appoint  D.  D.  my  true  and  lawful  attorney  in 
fact,  for  me  and  in  my  name,  and  to  my  use,  to  demand,  sue  for, 
reoorer  and  reoeiTe  of  B.  B.,  Ac.,  all  and  erery  euch  eum  or  sums 
of  money,  debts  or  demands  whatsoerer,  as  are  now  (or  dwring  the 
oantinuance  of  thi$  power  Mhall  become)  due  and  owins  to  me  by 
the  said  E.  B.,  and  in  default  of  pajrment  thereof  to  hare,  use  and 
take  all  lawful  ways  and  means,  in  my  name  and  otherwise,  for  the 
recoTary  thereof,  by  action,  suit,  or  any  manner  of  legal  process, 
or  otherwise^  and  to  compound  and  agree  for  the  same.  And'  on  re- 
ceipt thereof  to  make  and  delirer  for  me,  and  in  my  name,  acquit- 
ances  or  other  sufficient  discharges  for  the  same;  and  to  do  all  lawful 
acts  and  things  whatsoerer  concerning  the  premises,  as  fully  in 
erery  respect  as  I  myself  might  or  could  do  if  I  were  personally 
present;  and  attorney  or  attomeiys  under  him,  for  the  purposes 
aforesaid,  to  make,  and  at  his  pleasure  to  revoke  their  power;  hereby 
ratifying,  allowing  and  conflrminir  ftH  tind  whatsoerer  my  said  atr 
tomey  shall,  in  my  name,  lawfully  do,  or  cause  to  be  done,  in  and 
about  the  premises  by  rirtue  of  these  presents.  Witness  my  hand 
and  seal  this day  of ,  in  the  year  192 — . 

C   C.    [8BAL.] 

If  there  are  two\  attorneys,  say  "D.  D.,  etc.,  and  Z.  Z.,  eta.  Jointly, 
and  either  of  them  severally,  to  be  my  true  and  lawful  attorneys  and 
attorney  in  fact,  for  me,"  etc 


No.  5.     Powsv  OP  Attobitct  to  Sell  Sand 

(4   Min.    Inst.    1594;    Tate's    Forms,    90.) 

Know  all  men  by  these  presents,  that  I,  C.  C,  of  ,  do 

hereby  make,  constitute  and  appoint  D.  D.,  of ,  my  true  and 

lawful  attomey  in  fact,  for  me  and  in  my  name  to  bargain,  sell, 
grant,  release  and  convey  to  sudi  person  or  persons,  and  for  such 
sum  or  sums  of  money,  or  other  consideration  oi*  considerations  as 
my  said  attomey  shall  deem  most  for  my  advantage  and  profit,  all 
that  tract  or  parcel  of  land,  situate  and  being  in  (describe  the  prop- 
erty with  convenient  particularity),  and  upon  such  sale  or  sales 
convenient  and  proper  deeds,  with  such  covenant  or  covenants  of 
warranty,  general  or  special,  as  to  my  said  attomey  seem  expedient, 
in  due  form  of  law,  as  my  deed  or  deeds,  to  make,  sell,  deliver  and 
acknowledge  for  registry,  and  for  me  and  in  my  name  to  accept  and  re- 
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celye  all  and  erery  the  Bum  or  Bums  of  money,  or  other  conBlderatlon 
or  oonsiderations  whatsoerer,  which  shall  be  coming  to  me  on  acoount 
of  the  said  sale  or  sales,  and  upon  the  receipt  thereof,  suitable  ac- 
quittance or  acquittances,  in  my  name  and  on  my  behalf,  to  make, 
seal  and  deliyer.  And  I  do  empower  my  said  attorney  in  bust  to 
make  an  attorney  or  attorneys  under  him,  for  the  purposes  afore- 
said, or  any  of  them,  and  the  power  of  such  attorney  or  attorneys 
at  his  pleasure  to  revoke;  and  generally  to  my  said  attorney  I  give 
full  power  and  authority  touching  the  premises,  to  do,  execute, 
proceed  with  and  finish  in  all  things,  in  as  ample  a  manner  as  I 
might  do  if  personally  present;  hereby  ratifying  and  confirming  all 
lawful  acts  done  by  my  said  attorney  in  yirtue  thereof. 

Witness  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord,  192 —  C.  G.  [srax;] 


No.  6.      POWEB  OF  ATlXmirET  TO  ACKZVOWLEDGB  A  DEED 

(Tate's  Forms,  1220.) 
To  all  persons  to  whom  these  presents  shall  come,  C.  B.,  of 


sendeth  greeting. — ^Whereas  I,  the  said  G.  B.,  have  signed,  sealed,  and 

my  deed  deliyered,  one  indenture,  bearing  date  the  day  of 

,  and  made  between and ,  as  by  the  said  indenture 

may  appear:  Now  know  ye,  that  I,  the  said  C.  R,  have  made,  ordained 
and  constituted,  and  do  hereby  make,  ordain  and  constitute  H.  A.,  of 
,  my  true,  sufllcienf  and  lawful  attorney  for  me,  and  in  my  name, 


place  and  stead,  to  appear  before  any  Justice  of  the  peace  of 

county,  or  any  other  oflicer  authorized  to  receive  such  acknowledg- 
ment, and  for  me  and  in  my  name,  place  and  stead  to  acknowledged 
the  said  indenture  to  be  my  own  proper  act  and  deed. 

In  tei^mony  whereot  I>  the  said  G.  B.,  have  set  my  hand  and  seal, 

this day  of ,  in  the  year  192 — . 

C.  B. 


No.  7.    Power  op  ArroBirET  to  Sell  Stock  Aifn  Rboeivb  Dividbuds 

(Tate's  Forms,  123.) 

Know  all  men  by  these  presents,  that  I,  B.  D.,  of ,  have  made, 

ordained  and  constituted,  and  do  hereby  make,  ordain  and  constitute 

H.  A.,  of  -H ,  to  be  my  true^  sufficient  and  lawful  attomciy,  for  me, 

and  in  my  name,  place  and  stead,  to  sell  and  transfer  unto  any  person 
or  persons  whaterer,  and  for  such  price  as  my  said  attorney  shall 

think  fit, shares  of  stock  of  the company  (or  hank),  and 

also  for  me,  and  in  my  name,  place  and  stead,  to  make  and  pass  all 
necessary  acts  of  assignment,  and  to  receiye  and  gire  receipts  for  me 
for  consideration  money  arising  from  the  sale  thereof;  and  also  for  me 
and  in  my  name,  place  end  stead,  to  receiTc  and  give  receipt  for  all 
interest  and  dlTidends  now  due,  or  that  shall  become  due  on  the  sto6k 
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as  aforesaid,  until  the  sale  and  transfer  thereof.    Hereby  ratifying:  and 
confirming  all  lawful  adts  done  by  my  said  attorney  by  virtue  hereof. 
In  testimony  whereof,  I,  the  said  p.  D.,  have  set  my  hand  and  seal* 

thig day  of  — f ,  in  the  year  192 — 

B.  D. 


Na  8.    Power  of  Attosret  to  Dbaw,  Neootxatb  and  Bnuobsb  Bills  or 

EXCHANQB,  4ko. 

(Tate's  Forms,  130.) 

Know  all  men  by  these  presents,  that  I,  F.  C,  of  ,  haTe 

made,  constituted,  authorized  and  appointed,  and  by  these  presents  do 

make,  conMtute,  authorise  and  appoint  R.  B.,  of ,  my  true  and 

lawful  attorney  for  me,  and  in  my  name,  place  and'  stead,  to  make 
and  draw  bills  of  exchange  upon  any  person  or  persons,  on  account  of 
moneys  due  me  for  the  sale  of  my  goods,  wares  and  merchandise,  and 
as  my  attorney.  In  my  name,  place  and  stead,  to  subscribe  the  same- 
sellingT  and  negotiating  them  for  my  best  advantage,  and  receiying  and 
holding  the  proceeds  to  my  use.  And  I  do  hereby  give  and  grant  unto 
my  said  attorney,  full  powder  andi  authority,  for  me,  in  my  name, 
place  and  stead,  to  endorse  any  bill  or  bills  of  exchange  or  other  notes, 
which  shall  be  drawn  payable  to  me,  and  the  same  to  sell  or  negotiate 
for  my  best  advantage,  receiving  and  holding  the  proceeds  resulting 
from  such  sale  or  negotiation  to  my  use.  And  generally,  for  me,  the 
said  F.  C,  in  my  name  and  to  my  use,  to  do  or  cause  to  be  done  all 
other  lawful  acts,  deeds,  matter  and  things,  which  shall  or  may  be 
requisite  and  necessary  to  be  done  in  and  about  the  premises,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  I,  the  said  F.  C,  might 
or  could  do  If  personally  present  and  did  the  same.  Hereby  giving 
and  granting  to  my  said  attorney  my  whole  power  and  authority  in 
the  preimses,  and  hereby  ratifying,  allowing  and  confirming  all  and 
whatsoever  my  attorney  shall  lawfully  do  or  cause  to  be  done  in  and 
about  the  premises  by  virtue  of  these  presents.    Witness  my  hand  and 

seal,  this day  of ,  192 — 

F.  C. 


No.  9.    PowEB  OP  Attorney  to  Receivb  the  Dibitubutive  Shabe  or  an 

Intestate's  Bbtatb 

(Tate's  Forms,  133.) 


To  all  to  whom  these  presents  shall  come,  I,  B.  C,  of 


send  greeting:  Whereas,  J.  C,  my  sister,  lately  died  intestate,  by  means 
whereof,  and  by  virtue  of  the  statutes  made  for  better  distributing  in- 
testate estates,  I  am  become  legally  entitled  to  a  distributive  share  of 
my  sister's  personal  estate.  Now  know  ye,  that  I,  the  said  B.  C,  hav- 
ing and  reposing  great  confidence  in  A.  W.,  of ,  have  made,  con- 
stituted and  appointed,  and  by  these  presents  do  make^  constitute  and 
appoint  the  said  A.  W.,  my  true  and  lawful  attorney,  for  me,  and  in 
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my  name,  to  Bue  for,  ask  and  demand,  recorer  and  receire  of  and 
from  N.  T.,  administrator  of  the  said  J.  C,  all  my  distrlbutiye  share 
of  the  personal  estate  of  my  said  sister,  which  I  am  by  law  entitled 
unto,  and  all  other  sum  and  sums  of  money,  goods,  chattels  and  per- 
sonal estate  whatsoever,  which  by  my  said  sister's  dying  in- 
testate, or  any  other  account,  belonging  or  of  right  ought  to 
belong  to  me.  And  upon  receipt  theireof,  acquittances  and  other 
legal  discharges  for  me  and  in  my  name  to  giTer  to  the  administrator 
of  my  said  sister,  for  what  my  said  attorney  shall  reoeiye,  and  to 
make  any  agreement  or  composition  for  my  said  distributable  share 
of  my  said  sister's  personal  estate,  or  for  any  other  matter  or  thing 
due  to  me  from  her  estate,  and  whatsoeTcr  my  said  attorney  shall 
do  or  cause  to  be  done  in  and  about  the  premises,  I  dt>  hereby  ratity 
and  confirm'  the  same,  as  fully,  to  all  intents  and  purposes  as  if  I 
were  personally  present  and  did  the  same.    Witness  my  hand  and 

seal,  this day  of ,  192 — 

B.  a 


No.  10.    Power  of  Attobivet  to  Receive  akd  Rjdcoveb  Rents,  and  to 

OlYE   DiSOHABOBS 

(Tate's  Forms,  134.) 

Know  all  men  by  these  presents,  that  I,  H.  S.,  of  ,  for 

divers  good  causes  and  considerations,  to  me  hereunto  especially  mov- 
ing, have  made,  ordained,  constituted  and  appointed,  and  by  these 
presents  do  make,  ordain,  constitute  and  appoint,  and  in  my  place  and 

stead  put  and  depute  N.  0.,  of ,  my  true  and  lawful  attorney, 

for  me,  and  in  my  name,  and  to  my  use,  to  ask,  demand,  levy,  recover 

and  receive  of  and  from  B.  M.,  of ,  the  lessee  of  all  that  messuage 

or  tenement  and  premises  situate  in ,  and  also  of  and  from  all 

other  tenants  or  occupiers  thereof  respectively,  all  sum  and  sums  of 
money  now  in  arrear  for  rent,  or  hereafter  to  grow  due  for  rent  for  the 

same  respective  premises  in ,  and  on  receipt  thereof,  or  of  any 

part  thereof,  good  and  sufficient  receipts  and  acquittances  in  the  law, 
for  me,  the  said  H.  S.  and  in  my^  name,  or  in  hia  own  name,  as  my  at- 
torney, to  make  and  give  for  the  same,  as  the  case,  shall  require,  and 
on  refusal  or  non-payment  thereof,  or  of  any  part  thereof,  to  commence 
and  prose2ute  one  or  more  action  or  actions,  or  to  make  one  or  more 
distress  or  distresses  for  rent,  and  to  proceed  therein  as  he  shall  be 
advised,  and  to  take  all  other  lawful  ways  and  means  to  compel  the 
pajrment  thereof,  that  he  shall  Judge  expedient.  And  generally,  for  me, 
and  in  my  name,  and  to  and  for  the  use  and  purposes  aforesaid,  to  do 
and  perform  all  and  whatsoever  other  acts,  matters  and  things  which 
shall  be  requisite  and  necessary  in  the  premises,  as  fully  and  amply,  to 
all  intents  and  purposes,  as  if  I,  the  said  H.  S.,  were  prresent  and  did 
the  same.  And  I  do  hereby  ratify  and  confirm  whatsoever  the  said 
N.  O.,  my  attorney,  shall  lawfully  do  or  cause  to  be  done  therein  by 
virtue  thereot 

In  testimony  whereof,  I,  the  said  H.  S.,  have  sett  my  hand  and 
seal,  this day  of i  in  the  year  192 — 

n.  8. 
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• 


No.  11.    Fdwib  or  Attobitst  to  Rboeitb  ▲  Luaot 

(Tate'B  FormB»  138.) 

To  all  penoDB  to  whom  these  preeenta  shmll  oome,  A.  T.*  of 


■endeth  greeting :— -Whereas,  M.  S.,  late  of ,  by  her  last  will  and 

testament,  bearing  date day  of         *    ,  in  the  year  192 — ,  did 

give  and  bequeath  onto  me,  A.  T.,  of , dollars,  to  be  paid 

onto  me,  upon  my  sealing  and  dellTering  a  general  release  to  the 

ezecator  of  the  said  IL  S.,  and  made  and  oonstitated  B.  F.,  of » 

her  executor;  and  shortly  afterwards,  to-wit:  on  the  day  of 

,  in  the  year  192 — ,  died.  And  whereas,  the  said  B.  F.  hath 
proTsd  the  said  will,  and  I,  the  said  A.  T.,  hare  sealed  sudi  general 
release  to  the  said  K  F.,  as  by  the  said  will  U  directed,  and  left  the 
same  in  the  hands  of  my  attorney  hereinafter  named,  to  be  deliTered 
to  the  said  B.  F.,  on  payment  of  the  said  sum  of  $ — • — .  Now  Know 
ye,  that  I,  the  said  A.  T.,  have  made,  ordained,  constituted,  deputed 
and  appointed,  and  by  these  presents  do  make,  ordain,  constitute,  de- 
pute and  appoint  B.  H.,  of ,  my  true  and  lawful  attorney,  for  me 

and  in  my  name,  and  to  my  use  to  ask,  demand  and  receiye  of  and 

from  the  said  B.  F.,  the  said  legacy  of ,  so  given  and  bequeathed 

to  me,  the  said  IL  8.,  by  her  said  will  as  aforesaid,  and  upon  receipt 
thereof  by  my  said  attorney,  to  delierer  the  said  general  release  so 
sealed  as  aforesaid,  or  to  give  such  ottier  disdiarge  as  shall  be  sum- 
dent  I  hereby  ratifjring,  allowing  and  confirming  all  and  whatsoerer 
my  said  attorney  shall  lawfully  do  in  the  premises. 

In  testimony  whereof,  I,  the  said  A«  T.,  haTe  hereunto  set  my  hand 

and  seal,  this day  of ,  in  the  year  192 — , 

A,  T. 


No.   12.      SUBSITTTTTION   UNDBB   ▲   FOWES  OT   AlTOEWBT 

(Tate's  Forms,  139.) 

Know  all  men  by  these  presents,,  that  I,  A.  B.,  of ,  in  pursu- 
ance and  by  Tirtue  of  the  powers  iuTeeted  in  me,  bpr  P.  H., ,  by 

a  power  of  attorney  under  his  hand  and  seal,  bearing  date  the 

day  of ,  in  the  year  192 — ^  hare  substituted,  deputed  and  ap- 
pointed, and  by  these  presents  to  substitute,  depute  and  appoint  B.  F., 

of ,  to  be  my  true  and  lawful  attorney  to  [here  insert  the  power 

contained  in  the  original  letter],  giTing,  and  by  these  presents  granting 
unto  the  said  B.  F.,  my  full  and  whcde  derived  power  and  authority 
in  the  premises,  in  as  full  and  ample  manner,  to  all  intents  and  pur- 
poses,  as  I  hare  receired  the  same  from  the  said  P.  H.,  by  the  said  here- 
inbefore mentioned  power  of  attorney.  I,  the  said  A.  B.,  as  well  for 
the  said  P.  H.,  as  for  myself,  hereby  agreeing  to  ratify,  allow,  in- 
demnify and  confirm  all  and  whatsoeTer  the  said  B.  F.  shall  lawfully 
do  therein,  by  yirtue  of  this,  my  substitution.  i 

In  testimony  whereof,  I,  the  said  A«  B.,  have  hereunto  set  my 

hand  and  seal,  this ( day  of ,  in  the  year  192 — . 

A.B. 
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No.  IS.    Revocation  or  ▲  Power  op  Attqbnkt 
(Tatefs  Forms,  140.) 

Know  all  men  by  the  presents,  that  I,  H.  B.,  of ,  for  dlTers 

good  causes  and  considerations  to  me  hereunto  especially  moving. 
Iiaye  reToked,  countermanded,  annulled  and  made  void  and  of  no  effect, 
and  by  these  presents  do  reyoke,  countermand  and  make  void  and  of 
no  effect,  a  certain  power  of  attorney  under  my  hand  and  seal,  bear- 
ing date  the day  of ,  in  the  year  192 — ,  to  A.  C,  of  — • , 

given,  delirered  and  executed,  and  all  powers  and  authorities  whatso- 
ever therein  expressed  and  declared. 

In  testimony  whereof,  I,  the  said  H.  B.,  have  hereunto  set  my 

hand  and  seal,  this day,  of ,  in  the  year  192 — . 

H.  B. 


PRIZE  FIGHTS 


For  prize  fights,  pugilism,  and  fights  between  men  and 
animals,  and  their  aiders  and  abettors,  see  Code,  §§  4426-7. 


PROBATION  OFFICERS 

See,  also  JwoemLe  and  Domestic  Relations  Courts;  Miners^ 
etc.,  sections  80,  (10),  (U),  37,  (6),  (6). 

f  1.  Appointment 

f  2.  Sentence  of  probation 

I  3.  Transfer  of  probationer  from  one  officer  to  another 

S  4.  Duties  and  reports  of  probation  officer 

f  6.  State  Board  of  Public  Welfare  to  co-operate 

§  1.  AppointmanL — ^A  judge  of  a  court  having  criminal 
jurisdiction,  a  police  justice,  and  a  justice  of  a  juvenile  and 
domestic  relations  court  may,  upon  recommendation  of  the 
State  Board  of  Public  Welfare,  appoint  one  or  more  reputable 
persons,  male  or  female,  to  act  as  probation  officers  under  the 
direction  of  the  court  making  the  appointment,  whom  he  may 
remove  for  cause  after  due  notice  and  opportunity  to  be 
heard.    Upon  request  of  the  judge,  the  city  council  or  the 
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board  of  supervisors  fixes  the  salary.  The  State  Board  of 
Public  Welfare  makes  rules  and  regulations  to  the  end  that 
appointments  shall  be  based  upon  merit  only.  An  appointee 
of  a  circuit  judge  may  be  required  by  him  to  act  in  county  or 
city  within  his  circuit,  the  salary  being  pro  rated  according 
to  population.  In  cities,  the  same  person  may  be  designated 
by  the  judges  of  two  or  more  courts.  When  more  than  one 
is  appointed,  one  may  be  designated  as  chief  probation  officer. 
(Acts  1918,  p.  528,  §  1.) 

§  2.  Sentence  of  yrohatuwu — "After  a  plea  or  a  verdict 
of  guilty  in  any  court  having  jurisdiction  to  hear  and  deter- 
mine the  offense  with  which  the  prisoner  at  the  bar  is  charged, 
if  there  be  circumstances  in  mitigation  of  the  offense,  and  if 
it  appear  compatible  with  the  public  interest,  or  in  any  case 
after  a  child  has  been  declared  delinquent  or  dependent,  the 
court  may  suspend  the  imposition  or  the  execution  of  sentence, 
or  commitment  and  may  also  place  the  defendant  on  pro- 
bation under  the  supervision  of  a  probation  officer,  during 
good  behavior,  for  such  time  and  under  such  conditions  of 
probation  as  the  court  shall  determine.  The  court  may  sub- 
sequently increase  or  decrease  the  probation  period  and  may 
revoke  or  modify  any  condition  of  probation.  While  on  pro- 
bation the  defendant  may  be  required  to  pay  in  one  or  several 
sums  a  fine  imposed  at  the  time  of  being  placed  on  probation, 
or  may  be  required  to  make  restitution  or  reparation  to  the 
aggrieved  party  or  parties  for  actual  damages  or  loss  caused 
by  the  offense  for  which  conviction  was  had,  or  may  be  re- 
quired to  provide  for  the  support  of  his  wife  or  others  for 
whose  support  he  may  be  legally  responsible. 

^^The  court  may  revoke  the  suspension  of  sentence  and 
cause  the  defendant  to  be  arrested  and  brought  before  the 
court  at  any  time  within  the  probation  period,  or  within  the 
maximum  period  for  which  the  defendant  might  originally 
have  been  sentenced  to  be  imprisoned,  whereupon,  in  case  the 
imposition  of  sentence  has  been  suspended,  the  court  may  pro- 
nounce whatever  sentence  might  have  been  originally  imposed ; 
and  in  case  the  execution  of  the  sentence  has  been  suspended, 
the  original  sentence  shall  be  in  full  force  and  effect,  and  the 
time  of  probation  shall  not  be  taken  into  account  to  diminish 
the  original  sentence.    In  the  event  that  any  person  placed 
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on  probation  shall  leave  the  jurisdiction  of  the  court 
without  the  consent  of  the  judge,  or  having  obtained  leave 
to  remove  to  another  locality  violates  any  of  the  terms  of  his 
probation,  he  may  be  apprehended  and  returned  to  said  court 
and  dealt  with  as  provided  above."    (Id.,  §  2.) 

§  3.  Transfer  <^  probationer  from  one  officer  to  an- 
other.— ^''The  court  placing  any  person  on  probation  may 
transfer  such  person  from  the  supervision  of  one  probation 
officer  to  that  of  another  probation  officer,  and  such  trans- 
fer shall  be  reported  by  the  court  to  both  of  such  pro- 
bation officers  and  to  the  person  on  probation  and  a  record  of 
the  transfer  shall  be  filed  with  the  records  of  the  case  or 
entered  upon  the  records  of  the  court.  Whenever  a  person 
placed  on  probation  resides  in  a  locality  removed  from  that 
in  which  the  court  which  placed  such  person  on  probation  is 
situated,  or  whenever  a  person  on  probation  desires  to  remove 
to  a  locality  other  than  that  in  which  the  court  is  situated,  the 
court  placing  such  person  on  probation  may  transfer  such 
person  to  a  probation  officer  regularly  appointed  and  author- 
ized to  serve  for  the  locality  in  which  such  person  resides  or 
to  which  he  is  to  move,  provided  such  probation  officer  sends  to 
the  court  desiring  to  make  such  transfer  a  written  statement 
that  he  will  exercise  supervision  over  such  person,  and  pro- 
vided such  statement  is  approved  in  writing  by  the  judge  of 
the  court  to  which  such  probation  officer  is  attached.  Such 
probation  officer  shall  report  concerning  the  conduct  and  con- 
dition of  such  probationer  at  regular  intervals  to  the  judge 
of  the  court  who  placed  the  defendant  on  probation."  (Id., 
§  3.)  ^ 

§  4.  Datiee  and  reports  of  probntioo  officer. — "Every 
probation  officer  shall  thoroughly  investigate  all  cases  referred 
to  him  for  investigation  by  any  court  in  which  he  is  serving 
and  shall  report  thereon  to  the  court.  The  probation  officer 
shall  furnish  to  each  person  placed  on  probation  under  his 
supervision  a  written  statement  of  the  conditions  of  pro- 
bation and  shall  instruct  him  regarding  the  same.  Said  con- 
ditions shall  be  prescribed  by  the  judge  having  jurisdiction 
of  the  case.  The  probation  officer  shall  keep  informed  con- 
cerning the  conduct  and  condition  of  each  person  under  his 
supervision  by  visiting,  requiring  reports  and  in  other  ways. 
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and  shall  report  thereon  at  least  monthly  to  the  court  placing 
such  person  on  probation.  He  shall  use  all  suitable  methods, 
not  inconsistent  with  the  conditions  imposed  by  the  court,  to 
aid  and  encourage  persons  on  probation  and  to  bring  about 
improvement  in  their  conduct  and  condition.  He  shall  keep 
detail  records  of  his  work;  shall  keep  accurate  and  complete 
accounts  of  all  moneys  collected  from  persons  under  his  super- 
vision; shall  give  receipts  therefor,  and  shall  make  at  least 
monthly  returns  thereof;  shall  make  such  reports  to  the  State 
Board  of  Charities  and  Corrections  (now  State  Board  of 
Public  Welfare)  as  it  may  require;  and  shall  perform  such 
other  duties  as  the  court  may  direct.  Any  probation  officer 
when  .80  directed  by  the  court  in  which  he  is  serving  shall  act 
as  parole  officer  over  persons  released  from  any  public  cor- 
rectional institutions  upon  request  or  with  the  consent  of  the 
governor  of  this  State,  or  of  the  authorities  of  such  institu- 
tion, as  the  case  may  be.  Every  probation  officer  appointed 
under  the  provisions  of  this  act,  shall  have  all  the  powers  and 
authority  of  a  police  officer  or  of  a  constable."     (Id.,  §  4.) 

§  S.  Stmte  Bond  of  Pvblic  W«lfara  to  co-operated 
^^The  State  Board  of  Charities  and  Corrections  (now  State 
Board  of  Public  Welfare)  is  hereby  authorized  and  directed 
to  co-operate  in  every  way  possible  with  the  courts  of  this 
Commonwealth  in  putting  this  law  into  operation  and  making 
it  effective  and  useful;  it  shall  conduct  examinations  or  in- 
quiries as  to  the  fitness  of  applicants  for  appointment  as  pro- 
bation officer  and  shall  make  recommendations  thereon  to  the 
proper  courts;  it  shall  prepare  standard  forms  for  the  use 
of  probation  officers,  and  shall  in  general  supervise  and  fos- 
ter probation  work  in  this  State."     (Id.,  §  5.) 
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PROCESS 

(See  "Burks'  Pleading  &  Practice"   (new  ed.)) 

See  Sheriffs^  Sergeants^  Constables^  etc;  and  notes  to  sections 

cited  of  Code  1919 

{  1.  Direction,  issue,  and  rebam 

\  2.  When  may  be  executed  without  the  county  or  city 

{  3.  How  senred 

S  4.  Order  of  publication 

§  1*  Direction,  issue,  and  retam^— By  section  6055  of 
the  Code:  "Process  from  any  court,  whether  original,  mesrye^ 
(i.  e.,  between  the  beginning  and  end  of  the  suit),  or  final, 
may  be  directed  to  the  sheriff  or  sergeant  of  any  county  or 
city.  It  shall,  if  returnable  to  rules,  be  issued  before  the  rule 
day  to  which  it  is  returnable,  and  may,  except  where  other- 
wise provided,  be  executed  on  or  before  that  day.  If  it  ap- 
pear to  be  duly  served  and  good  in  other  respects,  it  shall  be 
deemed  valid  although  not  directed  to  any  officer,  or  if 
directed  to  an  officer,  though  executed  by  some  other  person. 
It  shall,  unless  otherwise  specially  provided,  be  returnable 
within  ninety  days  after  its  date  to  some  day  of  the  term  of 
a  court,  or  in  the  clerk's  office  to  the  first  day  of  any  rules, 
except  that  a  summons  for  a  witness  shall  be  returnable  to 
whatever  day  his  attendance  is  desired,  and  process  awarded 
in  court  may  be  returnable  as  the  court  shall  direct,  and  the 
return  day  on  a  sununons  in  garnishment  may  be  according 
to  the  provisions  of  section  6609."  As  to  how  issued,  officer's 
duty  to  get  from  clerk's  office,  and  new  process,  etc.,  see  Code, 
§§  6069-61. 

§  2.  Wlien  may  be  executed  without  the  county  or  city* 
— By  section  6066  of  the  Code :  ^'Process  against  the  defendant 
to  answer  in  any  action,  suit,  or  motion  brought  under  section 
six  thousand  and  fifty,  shall  not  be  executed  in  any  other 
county  or  city  than  that  wherein  the  action,  suit  or  motion  is 
brought,  unless  it  be: 

(1)  An  action  against  a  corporation;  or 

(2)  An  action  upon  a  bond  taken  by  an  officer  under 
authority  of  some  statute;  or 

(3)  An  action  to  recover  damages  for  a  wrong;  or 
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(4)  An  action  against  two  or  more  defendants  on  one 
of  whom  such  process  has  been  executed  in  the  county  or  city 
in  which  the  action  is  brought;  or 

(5)  Unless  it  be  otherwise  specially  provided.'^ 

The  sheriff  of  a  county  wherein  is  a  city  or  a  part  thereof, 
may  execute  in  such  city  or  part,  any  process  which  he  might 
execute  in  any  other  portion  of  his  county  (Code,  §  6057). 

§  3.  How  senredi — Process  is  served  as  a  notice  is 
served — see  Notice;  except  as  to  corporations — see  Carporor 
tiansj  section  12.  As  to  unincorporated  associations  or  orders, 
and  common  carriers  not  incorporated,  see  Suits  or  Actions^ 
section  3. 

As  to  service  of  summons  for  a  witness  or  juror,  Acts 
1922  adds  the  following  to  section  6062  of  the  Code:  ""In 
addition  to  the  mode  of  service  above  prescribed,  a  summons 
for  a  witness  or  for  a  juror  may  be  served  at  his  or  her  usual 
place  of  business  or  employment,  during  business  hours,  by 
delivering  a  copy  thereof  and  giving  information  of  its  pur- 
port to  the  person  found  there  in  charge  of  such  business  or 
place  of  employment.^' 

For  returns  upon  process,  see  forms  under  Sheriffs^  Ser- 
geants^  Constables^  etc.,  and  other  forms  referred  to  under 
Notice. 

§  4.    Order  of  puhlicatioiLf —  See  Order  of  Publication. 


PROFANITY  AND  DRUNKENNESS 

§  1.    Profane  swearing  and  drankamiota;  liow  imniiiifA 

— ^'If  any  person  arrived  at  the  age  of  discretion  profanely 
curse  or  swear  or  get  drunk  in  public  he  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fined 
not  less  than  $1  nor  more  than  $10.''     (Code,  §  4568.) 

§  2.    Cursing  another.p—  See  Abusive  Laa^guage. 

§  3.    Form  of  ''description''  in  wanranL— 

No.     1.       PM)rANB    SWKABING    OB    DBUNKEllirKSS. 

DBSCBIFTIOZf: 

"then  being  of  the  age  of  discretion,  did  get  drunk  (or  diet  fyro/oiiely 
OMTse  ann  swear  hy  nttering  with  a  lo«d  voice,  in  |Me  presence  of 
divers  persons,  tKese  profane  wards  (stating  them). 
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PKOfflBITION  (WKIT  OF) 

(See  ''Burks'  Pleading  &  Practice"  (new  ed.).) 

fi  1.    Definition 

fi  2.    Cases  where  prohibition  lies 

fi  3.    Statutory  proylBlons 

§  1.  Definition^ — ^A  writ  of  prohibition  is  a  writ  to 
prohibit  or  prevent  an  inferior  or  subordinate  court  from 
exceeding  its  jurisdiction,  in  cases  where  there  is  no  other 
adequate  remedy.     (Bouvier's  Law  Dictionary.) 

§  2.  Gates  where  prohibition  fies. — ^The  common  law 
controls  the  cases  where  the  writ  lies.  Prohibition  lies:  (1) 
Where  the  title  to  real  estate  is  bona  fide  drawn  in  question 
before  a  justice  of  the  peace;  (2)  where  a  claim  has  been 
split  to  give  a  justice  jurisdiction;  (3)  where  a  county  court 
without  authority  granted  the  writ  to  a  justice;  (4)  where  a 
county  without  authority  is  proceeding  to  give  judgment  for 
costs  in  a  contested  election  case;  (5)  where  a  circuit  court  is 
taking,  without  authority,  appellate  jurisdiction  of  a  cause 
decided  by  the  county  court. 

The  statute  law  allows  the  writ  to  enforce  the  law  re- 
lating to  primaries  (§  224),  and  against  a  city  or  town  to 
carry  out  an  order  annexing  territory  (§  2965),  and  from  the 
C!ourt  of  Appeals  to  the  State  Corporation  Commission  (Va. 
Const.,  §  156). 

Prohibition  has  been  denied:  (1)  To  restrain  a  city 
mayor  from  trying  cases  under  a  city  ordinance  alleged  to 
be  in  conflict  with  a  State  law;  (2)  to  restrain  any  inferior 
court  from  exercising  jurisdiction  in  any  particular  case,  if 
that  court  has  jurisdiction  in  any  case  of  that  kind;  (3)  to 
restrain  a  city  mayor,  as  to  his  executive  functions,  the  writ 
being  applicable  only  to  inferior  courts;  (4)  to  restrain  an 
inferior  court  after  its  judgment  has  been  given  and  fully 
executed.     (4  Min.  Inst.,  385-6.) 

§  3.    SUtntonr  provisions.— See  Code,   §§   5831-40. 

For  venue,  see  Code,  §  6053. 

For  jurisdiction  of  Court  of  Appeals,  see  §§  5864;  5872; 
circuit  courts,  §  58920;  Richmond  courts  §§  5922,  5928;  Nor- 
folk courts,  §  5935;  Roanoke  courts,  §  5947. 
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PROMISSORY  AND  NEGOTIABLE  NOTES 

See  Bonds 

I  1.    DeflBlUon 

I  2.    Joint,  MYeral,  or  joint  and  seyeral  note 

I  S.    Bondt  note,  or  oiner  writing,  payable  to  person  who  is  dead, 

ia  Talid 
I  4.    Action  on  a  note 
I  5.    Forms  under  "Promissory  and  Negotiable  Notes." 

}  !•  Definitioii. — A  promissory  note  is  a  promise  in 
writing,  not  under  seal,  to  pay  a  designated  sum  of  money; 
if  under  seal,  it  would  be  a  bond — see  Bond;  and  if  payable 
to  the  order  of  some  one  or  to  bearer,  it  is  a  negotiable  prom- 
issory note,  which  is  technically  defined  by  section  5746  of 
the  Code  to  be  *^an  unconditional  promise  in  writing  made  by 
one  person  to  another,  signed  by  the  maker,  engaging  to  pay 
on  demand,  or  at  a  fixed  or  determinable  future  time,  a  sum 
certain  in  money,  to  order  or  to  bearer";  and  where  drawn 
to  the  maker's  own  order  it  is  not  complete  till  endorsed  by 
him;  and  by  section  5579  if  an  instrument  is  so  ambiguous 
that  there  is  a  doubt  whether  it  is  a  bill  of  exchange  or  a 
negotiable  promissory  note,  the  holder  may  treat  it  as  either ; 
and  by  section  5692  where  in  a  bill  of  exchange  drawer  and 
drawee  are  the  same  person,  or  where  the  drawee  iff  a  fictitious 
person,  or  a  person  not  having  capacity  to  contract,  the  holder 
may  treat  it  either  as  a  bill  of  exchange  or  a  negotiable  prom- 
issory note. 

§  2.  Joint,  several,  or  joint  and  several  note. — ^Under 
our  present  statutes  (Code,  §§  5762,  6047,  6102,  6263,  6265), 
it  matters  but  little  whether  a  promise  is  several,  joint,  or 
joint  and  several.    But  see  3  Min.  Inst.  390-2. 

§  3.  Bond,  note,  or  other  writing,  fiayable  to  person 
wlio  is  dead,  b  valid. — See  Code,  §  5761. 

§  4.  Action  on  a  note. — ^Action  may  be  maintained  on 
a  note  or  bond  for  any  past  due  instalment  of  a  debt  payable 
in  instalments,  although  other  instalments  thereof  be  not  due; 
and  no  consideration  need  be  proved  for  such  note  or  bond, 
and  no  proof  of  the  handwriting  of  the  signature  of  a  note 
is  necessary,  unless  it  be  denied  by  affidavit  (Code,  §§  5760, 
6125).  The  signature  of  a  bond  is  denied  by  the  sworn  plea 
of  non  est  factum  (Code,  §  6124). 


PBOmSSOBT   AND    NBGOTIABIJB   N0TB8  1549 

§  5.    Forms  ander  ^PromiMory  and  NagoCiaUe  Notes." 

No.  1.    PlioxissoBT  Nor,  Not  NnonABLC 
$500. 

days  (or  months  or  years)  after  date  (or  on  demand  or 

at  sight),  I  promise  to  pay  to  G.  G.  five  hundred  dollars,  for  value 
received. 

Glyen  under  my  hand,  this  day  of  ,  192 — 

D.  D. 


No.  2.     Nbsotiabub  PHomissobt  Note. 

(Code,  I  6746.) 
1600.  Pulaski,  Va., 


days  (or  months,  Ac.)  after  date  (or  of»  demand  or  on 

presentation),  for  value  received,  I  promise  to  pay  to  the  order  of 
C.  C.  (or  to  O,  O.  dr  order,  or  to  hearer  or  to  (^  O.  or  hearer),  five 
hundred  dollars,  negotiable  and  payable  at  the  Peoples  Bank  of 
Pulaski,  Pulaski,  Va.  (It  is  not  now  necessary  to  add  "negotiable,*'  Ac., 
but  it  is  convenient  to  retain  It.)  The  maker  and  end'orsers  of  this 
note  hereby  severally  waive  the  benefit  of  their  homestead  exemptions 
as  to  this  debt 

D.  D. 

No. .    Due . 

P.  O.  

It  is  customary  to  add  the  following: 

And  the  maker  and  each  endorser  of  this  note  hereby  waive  the 
presentment  of  this  note  and  demand  for  its  pasrment,  and  also  waive 
the  protest,  notice  of  dishonor  and  non-payment  of  this  note,  and  it 
is  expressly  agreed  by  both  maker  and  endorser  that  should  the  holder 
of  this  note  give  notice  of  presentment,  demand  for  pajrment,  protest, 
notice  of  dishonor  and  non-pairment  of  same  that  the  giving  of  such 
notice  shall  in  no  intr  effect  or  impair  the  validity  of  the  above 
waiver,  said  waiver  being  to  save  expense  and  inconvenience  to  the 
maker  and  endorsers;  and  agree  that  the  time  of  pajnnent  may  be 
extended  without  notice  or  consent  and  without  affecting  their  lia- 
bility, and  agree,  if  suit  is  brought  hereon,  to  pay  ten  per  cent  at- 
torney's fees,  which  shall  be  added  to  and  become  a  part  of  the 
judgment. 

For  form  of  protest,  see  Bills  of  Exchange^ 


No.  3.    Negotiablb  Notb  Payable  iif  iNSTALicsifTB 

(Code,  f  6664.) 

$600.  Capron,  Va.,  May  10,  1921. 

For  value  received,  I  promise  to  pay  to  the  order  of  R.  B.  (or 
lo  R.  B.,  if  a  mere  promissory  note  not  negotiable)  five  hundred 
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dollars,  with  InUnst  tmom  dat«»  In  Inttalmenta,  as  followv:  |100» 
tliirty  dmyt  after  data;  $100,  sixty  days  after  date;  and  $300,  ninety 
days  after  date;  and  I  hereby  waive  my  homestead  exemptions  as  to 
this  debt  Upon  default  In  pajrment  of  any  of  said  Instalments  or 
of  interest,  the  whole  amount  unpaid,  with  interest,  shall  become 
due  and  payable.  S.  N. 


No.   4.     Nbsotiablb  Notb  With   OoLLATaaAi.   SnuuaixuM 

(This  note  meets  the  approval  of  the  Federal  Reserye  Bank.) 

$600.00.  Norfolk,  Va.,  December  20,  1921. 

Ninety  days  after  date,  the  undersigned,  jointly  and  sererally, 
promise  to  pay  to  The  Seaboard  National  Bank  of  Norfolk,  or  order, 
negotiable  and  pasrable  without  offset,  at  said  Bank,  five  hundred 
dollars,  for  value  received;  having  deposited  with  said  Bank,  as  col- 
lateral security  for  the  payment  of  this  note,  or  any  note  given  In 
extension  or  renewal  thereof,  as  well  as  for  the  payment  of  any 
other  liability  or  liabilities  of  the  undersigned  to  the  said  Bank,  due 
or  to  become  due,  whether  now  existing  or  hereafter  arising,  the 
following  property,  namely:  [here  insert  the  collaterals]  of  a  present 
market  value  hereby  agreed  by  the  undersigned  to  be  $1,000.00,  with 
authority  to  sell,  transfer  or  rehypothecate  said  collateral,  it  being 
understood  that  on  payment  or  tenaer  of  the  amount  so  due,  the 
holder  hereof  return  to  the  undersigned  an  equal  quantity  of  said 
securities  Instead  of  the  securities  deposited,  and  the  undersigned 
agrees  to  deliver  to  the  holder  additional  securities  to  the  satisfac- 
tion of  the  holder  should  the  market  value  of  the  said  securities 
suffer  any  decline,  and  also  hereby  gives  to  the  holder  a  lien  for 
the  amount  of  all  the  said  liabilities  whether  then  due  or  not  due 
upon  all  property  or  securities  given  to  or  left  in  the  possession  of 
the  holder  by  the  undersigned  and  also  upon  any  balance  of  the 
deposit  account  of  the  undersigned  with  the  holder. 

And  the  undersigned,  for  value  received,  hereby  further  agrees 
that  upon  the  non-performance  of  this  promise  or  upon  the  non-pay- 
ment of  any  of  the  liabilities  above  mentioned,  or  upon  the  failure 
of  the  undersigned,  forthwith,  with  or  without  notice,  to  furnish  ad- 
ditional securities  satisfactory  to  the  holder,  In  case  of  a  decline 
as  aforesaid,  then  and  in  any  such  case  this  note  and  all  other  lia- 
bilities of  the  undersigned  and  any  and  all  of  them  shall  forthwith 
become  due  and  pasrable  without  demand  or  notice,  and  full  power 
and  authority  is  hereby  given  to  the  holder  of  this  note,  lo  sell,  as- 
sign and  deliver  the  whole  or  any  part  of  the  above  named  property 
and  securities,  or  any  part  thereof  or  of  any  substitutes  therefor,  or 
of  any  addition  thereto,  at  public  or  private  sale,  or  at  any  Brokers 
Board  or  Bxchange,  at  the  option  of  the  holder  hereot  without  de- 
mand, advertisement  or  notice  of  any  kind,  which  are  hereby  expressly 
waived  In  respect  to  any  and  all  such  methods  of  sale;  and  at  any 
such  sale  the  holder  hereof  may  purchase  the  whole  or  any  part  of 
the  property  sold  free  from  any  right  of  redemption  on  the  part 
of  the  undersigned  which  is  hereby  expressly  waived  and  released. 
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In  case  of  sale  for  any  cause,  after  deducting  all  legal  and  other 
costs  and  expenses  for  collection,  sale  and  deliTcry,  the  holder  may 
apply  the  residue  of  the  proceedB  of  the  sale,  or  sales,  so  made  to 
pay  any,  or  all  of  said  liabilities  to  the  holder  as  the  holder  shall 
deem  proper,  whether  then  due  or  not  due,  making  proper  rebate  for 
interest  on  liabilities!  not  then  due  and  returning  the  overplus,  if 
any,  to  the  undersigned;  and  the  undersigned  also  agrees  to  be 
and  remain  liable  to  the  holder  hereof  for  any  deficiency. 

The  makers  and  endorsers  of  this  note  hereby  waive  protest  and 
the  benefit  of  any  exemptions  under  the  Homestead  or  Bankrupt 
Laws  as  to  this  debt,  and  agree  to  pay  all  expenses  Incurred  in 
collecting  the  same,  including  ten  per  cent,  attorneys  fees,  in  case  this 
note  shall  not  be  paid  at  maturity. 

No.  .    Due 

F.  O.  D.  D. 


No.  6.    "JuDomNT  NoTB,"  <»  Note  with  Authoritt  to  Confess' 

JUDOMEZTT. 

(Ck>de,   8   5667;   Acts  1922;    120  Va.  812.) 

$500.  Richmond,  Va.,  August  1,  1922. 

Sixty  days  after  date,  for  value  received,  I  promise  to  pay  to  the 
order  of  R.  £7.,  five  hundred  dollars.  The  maker  and  endorsers  of 
this  note  hereby,  severally  waive  the  benefit  of  their  homestead  ex- 
emptions as  to  this  debt.  And  I,  the  maker,  do  hereby  make,  consti- 
tute and  appoint  A.  T.,  m|7  true  and  lawful  attorney  in  fact  for  me 
and  in  my  name,  in  case  of  default  of  payment  of  this  note  when 

due,  to  appear  in  thei  clerk's  office  of  the  circuit  court  of  

oounty,   Virginia,   in    vacation,   or   before   t|ie   said   court   in   term 
time,  and  confess  Judgment  in  favor  of  the  said  R.  E.  against  me, 
for  the  amount  of  this  note,  with  interest  and  costs,  with  my  waiver 
of  homestead  noted  therein. 
Witness  my  hand'  and  seal. 

S.  N.  [seal.] 

Virginia,  ,  county   (or  corporation),  to-wit: . 

The  above  power  of  attorney  for  confession  of  Judgment  was  ac- 
knowledged by   S.   N.   before  me   in  my   said  county,   this  ■ 

day  of ,  192—. 

N.  O.,  N.  PI  (or  /.  P.) 

Acts  1922  requires  such  acknowledgment. 


1U2  PUBLIC    H0IJDAT8 

PUBLIC  HOLIDAYS 

I  1.    What  days  are 

I  2.    What  acta  may  be  done  on  holidays  or  Saturdays. 
I  8.    Presantnient  of  negotiable  iiaper  for  payment  or  acceptance 
or  other  act  not  to  be  on  holiday  or  Saturday. 

§  1.  What  days  are* — ^The  following  days  are  public 
holidays :  January  1st ;  January  19th  (Lee- Jackson  day) ;  Feb- 
ruary 22nd  (Washington's  birthday)  ;  May  30th  (Confederate 
Memorial  Day) ;  July  4th  (Independence  Day) ;  1st  Monday 
in  September  (Labor  Day) ;  Tuesday  after  1st  Monday  in 
November  (Election  Day) ;  November  11  (Armistice  Day) ; 
December  25  (Christmas) ;  or  any  day  appointed  or  recom- 
mended by  the  Governor  or  the  President  as  a  day  of  national 
thanksgiving;  or  fasting  and  prayer,  or  other  religious  ob- 
servances; and  every  Saturday  after  12  o'clock  noon  as  to 
the  transaction  of  all  business,  except  as  to  the  maturity,  the 
presentment  for  acceptance  or  payment  and  the  protesting  of 
negotiable  instruments — see  section  3,  below.  (Code,  §  5758, 
as  amended  by  Acts  1922.) 

§  2.  What  acta  nmj  be  done  on  hoGdkya  or  SaturdayB. 
— No  contract  made,  instrument  executed,  or  act  done  on  a 
public  holiday  or  a  Saturday  afternoon  is  thereby  rendered 
invalid,  and  this  act  shall  not  prevent  or  invalidate  the 
entry,  issuance,  service,  or  execution  of  any  writ,  summons, 
confession,  judgment,  order  or  decree,  or  other  legal  process 
whatever,  or  the  session  or  the  proceedings  of  any  court  or 
judge  on  any  such  public  holiday  or  Saturdays;  nor  pre- 
vent any  bank,  banker,  bonding  corporation,  firm,  or  asso- 
ciation from  keeping  open  and  transacting  business  therecm. 
(Code,  §  5758,  as  amended  by  Acts  1922.) 

Clerk's  office  is  to  be  kept  open  on  holidays  except  July 
4th,  Thanksgiving  and  Christmas.  (Code,  §  3388,  as  amended 
by  Acts  1920,  p.  242.) 

§  3.  Pretentment  of  negotiaUe  paper  for  pmymieaU  or 
acceptance  or  other  act  not  to  be  on  hoGdky  or  Saturday. 
— ^A  negotiable  paper  falling  due  on  a  holiday,  Saturday,  or 
Sunday,  is  payable,  and  a  bill  of  exchange  may  be  presented 
for  acceptance,  on  the  next  business  day  which  is  not  a  Sat- 
urday, but  instrunnents  payable  on  demand,  may,  at  the 
holder's  option,  be  presented  for  payment,  and  a  bill  of  ex- 
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change  may  be  presented  for  acceptance,  before  12  o'clock 
noon  Saturday  when  that  entire  day  is  not  a  holiday.  Where 
the  day  or  the  last  day  for  doing  any  act  required  or  permitted 
to  be  done  by  the  ^^Negotiable  Instruments  Law,"  falls  on 
a  holiday  or  Sunday,  the  act  may  be  done  on  the  next  suc- 
ceeding secular  or  business  day.    (Code,  §§  5647,  5708,  5755.) 


PUBLIC  UTILITT  COMPANIES 

See  Corporations. 

8    1.    Definition  of  "public  uUUty" 

S    2.    Creation  of  public  utility  oompanies;  costs 

I    3.    Ctoneral  and  special  powers 

S    4.    To  file  schedule  of  rates  and  charges;  change  or  sui^en* 

sion  of  rates,  etc.;  appeal 
I    5.    To  furnish  reasonably  adequate  seryioe  and  facilities 
fi    6.    Seryice  defined;   tests  and  equipments  therefore 
S    7.    Reports  when  required  to  State  Corporation  C<»nmi8Sion 
S    8.    Commission  to  fix  rates  and  regulations 
S    9.    The   State  Corporation   Commission   may   change   regula- 
tions, measurements,  practices,  serriees,  or  acts 
S  10.    Existing  remedies  retained 

fi  11.    Order  of  priority,  where  all  customers  cannot  be  senred 
S  12.    General  laws  applicable  to  public  utilities 
I  18.    Taxation  of  public  utility  companies.     See  Tao^ation  and 
Tax  Bill 

§  1.  Definition  of  ^Vnbfic  utiUty.''— A  "public  utility" 
includes  every  corporation,  other  than  a  municipality,  and 
every  company,  individual,  or  association  of  individuals,  their 
lessees,  trustees  or  receivers,  that  owns,  manages,  or  con- 
trols any  plant  or  equipment  within  this  State  for  the  con- 
veyance of  telephone  messages,  or  for  the  production,  trans- 
mission, delivery,  or  furnishing  of  heat,  light,  power  or  wa- 
ter  either  directly  or  indirectly  to  or  for  the  public,  but  not 
including  a  hotel  supplying  heat,  light,  water,  or  power  to 
a  limited  number  of  patrons  out  of  its  temporary  surplus,  nor 
to  individual  plants  which  furnish  lights  or  electrical  cur- 
rent or  other  power  to  inhabitants  of  towns  or  territory  ad- 
jacent thereto  in  which  operatives  or  employees  of  such  plants 
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§  9.  Tlie  State  Qirporation  Commi— irni  may  change 
regulatioiift,  measnremeiits,  practioesy  iaivitiM,  or  acts. — By 

section  4072  of  the  Code:  '^If  upon  investigation  it  shall  be 
found  that  any  regulation,  measurement,  practice,  act  or  ser- 
vice of  any  public  utility  operating  in  this  State  complained 
of,  is  unjust,  unreasonable,  insufficient,  prefei:ential,  unjustly 
discriminatory  or  otherwise  in  violation  of  law  or  if  it  be 
found  that  any  service  is  inadequate  or  that  any  reasonable 
service  cannot  be  obtained,  the  State  Corporation  Commis- 
sion shall  have  power  to  substitute  therefor  such  other  reg- 
ulations, measurements,  practices,  service  or  acts  and  to  make 
such  order  respecting,  and  such  changes  in,  such  regulations, 
measurements,  practices,  service  or  acts  as  shall  be  just  and 
reasonable.'' 

§  10.  Eziating  remedies  retaineAf — ^Nothing  contained 
in  the  foregoing  sections  shall  in  any  way  abridge  or  alter 
the  remedies  at  common  law,  in  equity,  or  by  statute,  but 
the  provisions  shall  be  deemed  to  be  in  addition  to  such 
remedies.    (Code,  §  4073.) 

§  11.  Order  of  priority,  wliere  aD  costomers  camiot  be 
served. — See  Acts  1920,  p.  232. 

§  12.  General  laws  applicable  to  public  atiKtiea. — ^The 
general  provisions  of  the  Code  as  to  corporations  in  gen- 
eral (§§  3776-3848,  and  Acts  1920,  pp.  489,  494,  565,  amend- 
ing §§  3780,  3846,  3847,  respectively) ;  and  general  provisions 
of  the  Code  as  to  public  service  corporations  (§§  3881-3903,  and 
Acts  1920,  pp.  411,  20,  amending  §§  3885,  3897,  respectively),— 
apply  to  public  utility  companies — see  Corporations. 

§  13.  TaaEation  of  pabHc  litilitjr  coapaaiet. — See 
Taxation  and  Tax  BUI. 
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PURE  FOOD  AND  DRUG  LAWS 

L    Votm 

I    1.    Maudng  of  ''toodT 
I    2.    Adttltemtion 

(1)  In  the  OMe  of  confoetionenr 

(2)  In  the  caao  of  oUwr  food 
I    S.    MUbrmndinff;    "Mend'* 

I    4.    Punishment 

I    6.    Dairy  and  Food  Commissioner 

II.    Dinos 

I    6.  Meaning  of  "drag" 

I    7.  Adnlteratlon 

f    8.  Misbranding 

I    9.  Ponlshment 

I  10.  As  to  sale  of  poisons,  morphine,  cocaine,  eta 

I  11.  Pharmacy,  practice  of 

We  have  a  United  States  and  also  a  State  Pure  Food  and 
Drug  Law,  which  are  practically  the  same.  Write  the  Sec- 
retary of  the  U.  S.  Department  of  Agriculture,  Washington, 
D.  C,  for  circular  136,  giving  the  adopted  ^^Standards  of  Par- 
ity for  Food  Products,'^  which  are  adopted  as  standards  here 
unless  our  department  has  fixed  such  standards.  (Code,  § 
1185.) 

§  1*  Meaniogr  at  food. — "It  includes  all  articles  used  for 
food,  drink,  confectionery^  or  condiment  by  man  or  other  ani- 
mals, whether  simple,  mixed,  or  compound"  (Code,  §  1180). 

§  2.    Adnltcmtioii^ — ^An  article  is  adulterated: 

"(1)    In  the  case  of  confectionery: 

If  it  contains  terra  alba,  barytes,  talc,  chrome  yellow,  or 
other  mineral  substance  or  poisonous  color  or  flavor,  or  other 
ingredient  deleterious  or  detrimental  to  health,  or  any  vinous, 
malt,  or  spirituous  liquor  or  compound  or  narcotic  drug. 

(2)    In  the  case  of  other  food: 

(a)  If  any  substance  has  been  mixed  or  packed  with 
it,  so  as  to  reduce  or  lower  or  injuriously  affect  its  quality 
or  strength. 

(b)  If  any  substance  has  been  substituted  wholly  or  in 
part  for  the  article. 

(c)  If  any  valuable  constituent  of  the  article  has  been 
wholly  or  in  part  abstracted. 
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(d)  If  it  be  mixed,  colored,  powdered,  coated,  pol- 
ished or  stained  in  a  manner  whereby  damage  or  inferiority 
is  concealed. 

(e)  If  it  contains  any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such  article  injur- 
ious to  health.  Provided,  that  when  in  the  preparation  of 
food  products  for  shipments  they  are  preserved  by  any  ex- 
ternal application  in  such  manner  that  the  preservative  is 
necessarily  removed  mechanically,  or  by  maceration  in  wa- 
ter, or  otherwise,  and  directions  for  the  removal  of  said  pre- 
servative shall  be  printed  on  the  covering  of  the  package  or 
furnished  with  the  article,  the  provisions  of  this  chapter 
shall  be  construed  as  applying  only  when  said  products  are 
ready  for  consumption. 

(f)  If  it  consists  in  whole  or  in  part  of  diseased,  filthy, 
decomposed,  or  putrid  animal  or  vegetable  matter,  or  any 
portion  of  an  animal  unfit  for  food,  whether  nuinufactured 
or  not,  or  if  it  is  the  product  of  a  diseased  animal,  or  one 
that  had  died  otherwise  than  by  slaughter. 

(g)  If  the  containing  vessel  or  any  part  of  it  be  of 
such  composition  as  will  be  acted  upon,  in  the  ordinary  course 
of  use,  by  the  contents  thereof  in  such  a  way  as  to  produce 
an  injurious,  deleterious,  or  poisonous  compound.'*  (Code, 
§  1181.) 

§  3^  MisbiteidEiiir;  ''UflnA.*'— The  'term  ''misbranded" 
shall  apply  to  all  articles  of  food,  or  articles  which  enter 
into  the  composition  of  food,  the  package  or  label  of  which 
shall  bear  any  statement,  design  or  device  regarding  such  ar- 
ticle, or  the  ingredients  or  substance  contained  therein,  which 
shall  be  false  or  misleading  in  any  particular,  and  to  any 
food  product  which  is  falsely  branded  as  to  the  State,  ter- 
ritory, or  country  in  which  it  is  manufactured  or  produced. 

An  article  shall  also  be  deemed  misbranded: 

^^(1)  If  it  be  an  imitation  of,  or  offered  for  sale  under 
the  distinctive  name  of  another  article. 

(2)  If  it  be  labeled  or  branded  so  as  to  deceive  or  mis- 
lead the  purchaser,  or  purport  to  be  a  foreign  product  when 
not  so,  or  if  the  contents  of  the  package  as  originally  put  up 
shall  have  been  removed  in  whole  or  in  part,  and  other  con- 
tents shall  have  been  placed  in  such  package,  or  if  it  fail 
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to  bear  a  statement  on  the  label  of  the  quantity  or  propor- 
tion of  any  morphine,  opium,  cocaine,  heroin,  alpha  or  beta 
eucaine,  chloroform,  cannabis  indica,  chloral  hydrate,  or 
acetanalide  or  any  derivative  or  preparation  of  any  such 
substance  contained  therein. 

(3)  If  in  package  form,  and  the  quantity  of  the  con- 
tents not  plainly  and  conspicuously  marked  on  the  outside  of 
the  package  in  terms  of  weight,  measure  or  numerical  count; 
provided,  however,  that  such  reasonable  variations  shall  be 
permitted,  and  tolerances  and  ako  exemptions  as  to  small 
packages  as  shall  be  or  are  established  by  rules  and  regula- 
tions made  in  accordance  with  the  provisions  of  section  eleven 
hundred  and  eighty-five. 

(4)  Jf  the  package  or  its  label  shall  bear  any  .state- 
ment, design,  or  device  regarding  the  ingredients  or  sub- 
stance contained  therein,  which  statement,  design,  or  device 
shall  be  false  or  misleading  in  any  particular;  provided,  that 
an  article  of  food  which  does  not  contain  any  added  poison- 
ous or  deleterious  ingredients  shall  not  be  deemed  to  be  adult- 
erated or  misbranded  in  the  following  cases: 

(a)  In  the  case  of  mixtures  or  compounds  which  may 
be  now  or  from  time  to  time  hereafter  known  as  articles  of 
food  under  their  own  distinctive  names,  and  not  an  imita- 
tion of,  or  offered  for  sale  under  the  distinctive  name  of,  an- 
other article  of  food,  if  the  name  be  accompanied  on  the 
same  label  or  brand  with  a  statement  of  the  place  where  said 
article  has  been  manufactured  or  produced. 

(b)  In  the  case  of  articles  labeled,  branded,  or  tagged 
so  as  to  plainly  indicate  that  they  are  compounds,  imita- 
tions or  blends,  and  having  the  word  ^compound,'  ^imita- 
tion,' or  ^blend,'  as  the  case  may  be,  plainly  stated  on  the 
package  in  which  such  article  is  offered  for  sale:  provided, 
the  labeling  is  according  to  the  rules  prescribed  by  the  Dairy 
and  Food  Commissioner  with  the  approval  of  the  Commis- 
sioner and  the  Board  of  Agriculture  and  Immigration. 

The  term  ^blend'  as  used  in  this  chapter  shall  be  con- 
strued to  mean  a  mixture  of  like  substances,  not  excluding 
harmless  coloring  or  flavoring  ingredients  used  for  the  pur- 
pose of  coloring  or  flavoring  only.  Nothing  in  this  chapter 
shall  be  construed  as  requiring  or  compelling  proprietors  or 
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manufacturers  of  proprietary  foods  which  contain  no  un- 
wholesome added  ingredients  to  disclose  their  trade  formulas, 
except  in  so  far  as  the  provisions  of  this  chapter  may  require 
to  secure  freedom  from  adulteration  and  misbranding.''  (Code, 
§  1182.) 

§  4.  Prniishment. — ^To  manufacture,  sell,  expose  for 
sale,  or  have  in  possession  with  intent  to  sell,  either  directly 
or  through  any  agent,  any  adulterated  or  misbranded  food, 
is  punishable  by  a  fine  not  over  $500,  or  jail  not  over  12 
months,  or  both.  (Code,  §§  1177,  4782.)  And  the  Federal  stat- 
ute imposes  the  same  punishment,  with  not  less  than  $1,000 
fine  nor  12  months  jail,  or  both,  for  subsequent  offense. 

The  Department  of  Agriculture  and  Immigration  has 
the  food  examined  or  analyzed,  and  if  it  appears  to  be  adul- 
terated or  misbranded,  the  party  is  notified  and  may  be  heard 
before  the  Dairy  and  Food  Commissioner  and  the  commis- 
sioner and  Board  of  Agriculture  and  Immigration,  and  if  the 
party  appears  to  be  guilty,  the  facts  with  an  analysis  or  ex- 
amination of  the  food  is  certified  to  the  Commonwealth's  at* 
tomey,  for  procedure  by  him.  The  sworn  analysis  or  exam- 
ination of  the  food  is  prima  facie  evidence  of  the  facts  stated. 
(Code,  §§  1178-9.) 

A  guaranty  obtained  by  a  dealer  from  the  wholesaler, 
jobber,  or  manufacturer  residing  in  Virginia,  that  the  articles 
which  he  purchases  from  them  are  not  adulterated  or  mis- 
branded shall  protect  the  party  making  the  sale.  But  if  the 
article  is  in  a  broken  or  open  package,  the  party  must  fur- 
nish affidavit  or  other  satisfactory  proof  that  the  article  has 
not  been  changed  in  quality.  The  guaranty  must  contain 
the  name  and  address  of  the  wholesaler,  etc.,  who  then  be- 
comes liable.  The  guaranty  will  not  protect  after  the  first 
offense.     (Code,  §  1184.) 

The  Federal  law  has  a  similar  provision  as  to  guaranty, 
and  further  provides  that  ^'any  article  of  food,  drug,  or 
liquor  that  is  adulterated  or  misbranded  within  the  meaning 
of  this  act,  and  is  being  transported  from  one  state,  terri- 
tory, district,  or  peninsular  possession,  to  another  for  sale, 
or  having  been  transported  remains  unloaded  or  unsold,  or  if 
it  be  offered  for  sale,  or  if  it  be  imported  from  a  foreign 
country  for  sale,  or  intended  for  exportation  to  a  foreign 
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country,  is  liable  to  be  seized  and  confiscated,  and  may  be 
destroyed  or  disposed  of,  and  the  proceeds,  less  the  costs, 
paid  into  the  treasury  of  the  United  States.  But  the  owner 
may  prevent  such  confiscation  or  sale  by  a  good  and  suffi- 
cient bond  that  such  articles  are  not  to  be  sold  or  other- 
wise disposed  of  contrary  to  the  provisions  of  this  act.  The 
Secretary  of  the  Treasury  is  required  to  deliver  to  the  Sec- 
retary of  the  Board  of  Agriculture,  from  time  to  time,  samples 
of  foods  and  drugs  which  are  being  imported  in  the  United 
States  for  sale,  or  offered  for  exportation ;  and  if  found  adul- 
terated or  misbranded  within  the  meaning  of  this  act,  or 
dangerous  to  health,  may  refuse  admission;  but  pending  the 
decision  on  this  matter,  the  goods  may  be  delivered  to  the 
owner  on  the  deposit  of  a  good  and  sufficient  security." 

§  5.  Ddfary  and  Food  ConmiisaioiMr. — For  an  extended 
act  as  the  Dairy  and  Food  Commissioner  of  Virginia,  see 
Code,  §§  1165-1228,  and  Acts  1918,  p.  458,  amending  §  1222, 
and  Acts  1918,  p.  488,  amending  §  1158,  and  Acts  1920,  p. 
547,  amending  §§  1215-17.  For  act  regulating  the  sale  of 
bakery  products,  see  Acts  1920,  p.  576. 

n.    Drugs 

§  6w  Meonioir  of  ^dm^." — By  section  1662  of  the  Code : 
^^The  term  ^drug'  as  used  in  this  chapter  shall  include  all 
medicines  and  preparations  recognized  in  the  United  States 
Pharmacopoeia  or  National  Formulary  for  internal  or  ex- 
ternal use,  and  any  substance  or  mixture  of  substances  in- 
tended to  be  used  for  the  cure,  mitigation  or  prevention  of 
disease  of  either  man  or  other  animals." 

§  7.  Adalteratioii. — An  article  is  adulterated: — ^"(1) 
If,  when  a  drug  is  sold  under  or  by  a  name  recognized  in  the 
United  Statse  Pharmacopoeia  or  National  Formulary,  it 
differs  from  the  standard  of  strength,  quality,  or  purity,  as 
determined  by  the  tests  laid  down  in  the  United  States  Phar- 
macopoeia or  National  Formulary  official  at  the  time  of  in- 
vestigation: provided,  that  no  drug  defined  in  the  United 
States  Pharmacopoeia  or  National  Formulary,  except  prep- 
arations of  opium  shall  be  deemed  to  be  adultered  under  this 
provision,  if  the  standard  of  strength,  quality,  or  purity  be 
plainly  stated  upon  the  bottle,  box,  or  other  container  thereof, 
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although  the  standard  may  differ  from  that  determined  by 
the  test  laid  down  in  the  United  States  Pharmacopoeia  or 
National  Formulary,  and  any  preparation  of  opium  except 
laudanum,  shall  not  be  deemed  to  be  adulterated,  provided 
it  does  not  differ  from  the  standard  of  strength,  quality  or 
purity,  as  determined  by  the  tests  laid  down  in  the  United 
States  Pharmacopoeia  or  National  Formulary  in  any  per- 
ticular,  save  as  to  the  amount  and  strength  of  alcohol  con- 
tained in  its  menstruum,  and  said  amount  and  strength  of 
alcohol  contained  in  its  menstruum  is  plainly  stated  upon  the 
bottle,  box,  or  other  container  thereof. 

"(2)  If  its  strength  or  purity  fall  below  the  professed 
standard  of  quality  under  which  it  is  sold."     (Code,  §  1663.) 

§  &  Misbrmading* — ^An  article  is  misbranded:  *'(l)  If 
it  be  an  imitation  of,  or  offered  for  sale  under  the  name  of, 
another  article;  or  if  it  be  so  labeled  or  branded  as  to  de- 
ceive or  mislead  the  purchaser;  or  purport  to  be  a  foreign 
product  when  it  is  not  so. 

^'(2)  If  the  contents  of  the  package  as  originally  put 
up  shall  have  been  removed,  in  whole  or  in  part,  and  other 
contents  shall  have  been  placed  in  such  package  without  proper 
alteration  of  the  original  label,  or  if  the  package  fail  to 
bear  a  statement  on  the  label  of  the  quantity  or  proportion 
of  any  alcohol,  morphine,  opium,  cocaine,  heroin,  alpha  or 
beta  eucaine,  chloroform,  cannabis  indica,  chloral  hydrate, 
or  accentanilide,  or  any  derivative  or  preparation  of  the  said 
substances  contained  therein;  provided,  that  nothing  in  this 
section  shall  be  so  construed  as  to  require  any  article  rec- 
ognized in  the  United  States  Pharmacopoeia  or  National 
Formulary  to  be  labeled  as  to  its  contents  when  such  article 
conforms  to  the  standard  as  laid  down  in  the  United  States 
Pharmacopoeia  or  National  Formulary  and  is  labeled  and 
sold  or  dispensed  as  such,  or  to  require  medicines  dispensed 
on  the  prescriptions  of  lawfully  authorized  practitioners  of 
medicine,  dentistry  or  veterinary  medicine  to  be  labeled,  ex- 
cept as  directed  by  such  practitioner."     (Code,  §  1664.) 

§  9.  PunislmieiiL — To  manufacture,  sell,  or  offer  for 
sale,  any  adulterated  or  misbranded  drug,  is  punishable  by 
a  fine  of  $20  to  $100,  or,  jail  not  over  6  months,  or  both,  and 
for  each  subsequent  offense,  the  fine  may  be  as  much  as  $200. 
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(Code,  §  1657.)  The  punishment  under  Federal  statute  is 
that  stated  in  section  4,  above.  The  Board  of  Pharmacy  has 
the  drug  examined  or  analyzed,  and  if  it  appears  to  be  adul- 
terated or  misbranded,  the  party  is  notified  and  may  be  heard 
by  the  board,  and  if  the  party  appears  to  be  guilty,  the 
facts  with  the  examination  or  analysis  of  the  drug  is  certi- 
fied to  the  Commonwealth's  attorney,  for  procedure  by  him. 
The  sworn  analysis  or  examination  of  the  drug  is  prima  facie 
evidence  of  the  facts  stated.     (Code,  §§  1660-1.) 

A  guaranty  obtained  by  a  dealer  from  the  wholesale 
jobber,  manufacturer,  or  other  party  residing  in  the  State, 
or  in  the  United  States,  that  the  articles  which  he  purchases 
from  them  are  not  adulterated  or  misbranded,  shall  protect 
the  party  making  the  sale.  The  guaranty  must  contain  the 
name  and  address  of  the  wholesaler,  etc.,  who  then  becomes 
liable.     (Code,  §  1659.) 

For  further  Federal  provisions,  see  under  section  4,  above. 

§  10.  Aa  to  sale  of  poiaonst  mondiiiie^  roraine,  etc*^ — 
See  Code,  §§  1691-8. 

§  11.  Pharmacy,  practice  of.— See  Code,  §§  1655-1702, 
and  Acts  1918,  p.  428,  affecting  §  1693. 


QUO  WARRANTO 
(See  Burks'  "Pleading  &  Practice''  (new  ed.).) 

5  1.  Definition. — ^The  writ  of  quo  warranto  (by  what 
warrant  or  authority)  is  a  writ  for  the  Commonwealth  against 
one  who  claims  or  usurps  any  office  or  franchise,  to  enquire 
by  what  authority  he  supports  his  claim,  in  order  to  de- 
cide the  right  and  to  dispossess  him,  if  he  holds  without 
warrant  of  law.  It  also  lies  in  case  of  non-user  or  long  neg- 
lect of  a  franchise,  or  mis-use  or  abuse  of  it.  (4  Min.  Inst. 
598.) 

Information  in  nature  of  a  writ  of  quo  warranto,  though 
in  form  a  criminal  proceeding,  yet  it  is  in  substance  a  civil 
proceeding  for  the  trial  of  a  civil  right  (2  Va.  Cas.  51; 
116  Va.  48).    For  the  statute  as  to  such  procedure,  see  §  5844. 
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§  2.  Statntory  prorisions.— See  Code,  §§  5841-7.  For 
writ  against  internal  improvement  company,  see  Code,  §  3557 ; 
against  corporation  to  forfeit  charter  for  failure  to  file  list 
of  officers  and  directors,  or  to  appoint  attorney  for  service 
of  process,  §  3854;  against  fraternal  benefit  society,  §§  4297-8. 

For  venue,  see  Code,  §  6052. 

For  jurisdiction  in  circuit  courts,  see  Code,  §  5890;  Rich- 
mond courts,  §§  5922,  5928;  Norfolk  courts,  §  5935;  Roa- 
noke courts,  §  5947. 

For  appeals,  see  Code,  §§  6336-7. 
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See  Common  Carrier;  Corporations;  Death  by  Wrongful  Act; 

Em,ployer  and  Em^ployee 

9    1.  Scope  of  subject 

9    2.  Liability  for  injury  to  stock,  etc.,  on  track 

9    8.  Cattle  guard  cases 

9    4.  Spark  arresters 

9    6.  Liability  for  injury  where  signals  not  given 

9    6.  Liability  for  death  or  injury  to  employee  where  no  danger 

signal 

9    7.  Liability  for  fire  set  out  by  engine  or  train 

9    8.  Offenses  against  railroads 

9    9.  OfTenses  by  railroads 

9  10.  Taxation  of  railroad  companies 

9  11.  Where  suits  brought  against  railroads 

9  12.  On  whom  and  how  process  or  notice  served 

9  13.  Acknowledgments  of  writings  by  railroads 

9  14.  Miscellaneous  provisions 

§  1.  Scope  of  MibjecL — ^The  law  as  to  the  creation  of 
railroads,  and  general  law  applicable  to  all  corporations 
are  given  or  cited  under  Corporations;  while  the  law  as  to  the 
transportation  of  passengers,  goods,  and  live  stock  is  given  un- 
der Common  Carrier.  Killing  persons  on  the  track  is  given 
under  Death  by  Wrongful  Act.^  etc.^  and  killing  or  injuring 
employees,  under  Employer  and  Employee^  div.  I.,  section  4. 

§•  2.    Liability  for  injury  to  Block,  olc^  on  tradc.^ — By 


the  common  law,  b  railroad  company  did  not  have  to  fence  out 
trespassing  animals,  and  was  not  liable  for  any  injury  to  them, 
unless  guilty  of  such  negligence  as  would  make  it  liable  to 
any  trespasser.  But  by  statute  a  railroad  is  required  to 
maintain  lawful  fences  along  its  road-bed  and  maintain  proper 
cattle-guards  or  (with  the  consent  of  the  owner  of  the 
land)  gates,  or  gates  or  bars  in  addition  to  the  cattle-guard^ 
if  the  company  thinks  necessary  for  safe-guarding  life  and 
property.  But  no  fence  need  be  built  within  a  city  or  town 
or  between  the  terminals  of  switches,  or  spur  tracks,  not 
over  300  yards  from  the  depot,  either  way,  nor  where  there 
is  an  embankment  with  sides  sufficiently  steep  to  prevent 
the  passage  of  stock  there;  nor,  as  to  stock  killed  or  injured, 
where  the  company  has  compensated  the  owner  for  main- 
taining the  necessary  fencing.  The  company  is  not  liable 
where  the  track  is  thus  mclosed,  unless  the  person  or  prop- 
erty was  thereon  by  express  permission  of  the  company,  or 
through  the  negligence  of  its  employees,  agents,  or  servants, 
or  unless  the  injury  was  wilful  or  the  result  of  gross  negli- 
gence on  the  part  of  the  company,  its  servants,  agents,  or  em- 
ployees. But  where  the  track  is  not  thus  enclosed,  the  claim- 
ant for  injury  to  stock  or  other  property  need  not  show  that 
the  injury  was  caused  by  the  negligence  of  the  company,  its 
employees,  agents,  or  servants.     (Code,  §§  3946-9.) 

For  killing  or  injuring  a  person  on  the  track,  see  Death 
by  Wrongful  Act,  etc.,  and  Torts. 

Whenever  horses,  cattle,  or  other  stock  or  property  is 
killed  or  injured  on  a  railroad,  not  enclosed  with  fences  and 
cattle-guards,  the  owner  or  company  or  either's  agent  or 
attorney  may  appoint  a  disinterested  freeholder  of  the  county 
or  city  as  his  appraiser,  and  notify  the  other  (section  fore- 
man or  station  agent  when  the  notice  is  to  the  company) ,  who 
appoints  a  like  appraiser,  and  the  two  select  a  third,  and 
the  board,  after  being  sworn,  examines  and  appraises  the 
value  and  damage  and  make  a  written  report  to  the  clerk 
of  the  court.  If  the  company  fails  for  60  days  after  the 
report  is  so  returned  to  pay  the  owner  the  full  amount  as- 
sessed with  costs  thereof,  the  owner  may  sue  for  the  injury; 
and  if  the  jury  allows  an  amount  equal  to  or  greater  than 
the  amount  assessed,  the  court  gives  judgment  therefor  and 
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also  for  costs  of  suit  and  appraisement,  and  ten  per  cent 
damages  in  addition  thereto;  and  if  he  recovers  less,  judg- 
ment is  rendered  therefor  and  for  costs  of  suit  and  appraise- 
ment; but  if  the  company  has  offered  to  pay  the  amount  as- 
sessed and  the  owner  has  refused,  and  he  recovers  a  less 
amount,  the  costs  of  suit  and  appraisement  is  taxed  against 
him.  The  appraisers  receive  each  $1.00,  and  the  clerk  SO 
cents.     (Code,  §§  8994-7.) 

§  3.  Cattle-guard  cases. — Where  the  railroad  passes 
through  enclosed  lands,  it  must  maintain  proper  cattle-guards 
where  a  fence  is  necessary,  whether  between  contiguous  farms 
or  between  different  tracts,  belonging  to  the  same  person,  or 
along  a  public  highway.  Such  cattle-guard  is  constructed  on 
the  request  of  the  landowner  in  writing  made  to  any  section 
master  or  employee  having  charge  at  that  point ;  failing  for 
10  days  to  do  so,  the  owner  may  apply  to  the  court  for  the 
appointment  of  three  disinterested  freeholders  to  decide  if 
the  cattle-guard  shall  be  constructed ;  which  decision  they  file 
in  the  clerk's  office.  If  in  the  affirmative,  the  company  must 
within  30  days  thereafter  construct  the  same,  under  penalty 
for  failure  of  $5  to  the  landowner  for  every  day  of  such 
failure.  Where  fences  have  been  erected,  cattle-guards  may 
be  discontinued,  except  at  public  or  private  crossings,  and  in 
place  of  them  the  owners  of  lands  connect  their  fences  with 
the  company's  where  they  desire.  In  cattle-guard  cases  be- 
fore a  justice  for  the  above  penalties,  either  party  can  appeal 
to  court,  regardless  of  the  amount  in  controversy.  (Code,  §§ 
3950-1,  3954.) 

§  4.  Spark  arresters. — Company  must  provide  an  ap- 
proved spark  arrester  under  penalty  of  $10  for  each  day's 
running.     (Code,  §  3952.) 

§  5*  Liability  for  injury  where  signab  not  giveiu — 
Company  must  provide  locomotive  with  bell  and  steam  whis- 
tle, and  the  whistle  must  be  sharply  sounded  outside  incor- 
porated cities  and  towns  at  least  twice,  at  from  300  to  600  yards 
from  a  highway  grade  crossing,  and  such  bell  must  be  rung 
or  whistle  sounded  continuoudy  or  alternately  until  arrival 
at  such  crossing,  and  must  give  such  signals  in  cities  and 
towns  as  they  may  require.  In  case  of  failure  to  give  the 
said  signals,  a  traveler  on  such  highway  injured  or  killed,  or 
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whose  property  is  injured  by  a  collision  on  such  crossing, 
may  recover,  even  though  he  failed  to  exercise  due  care  in  ap- 
proaching such  crossing,  but  such  failure  may  be  considered 
in  mitigation  of  damages.     (Code,  §§  3958-9.) 

An  oi&cer  or  employee  whose  duty  it  is  to  carry  out  any 
of  the  above  provisions  and  who  shall  fail  to  do  so  is  subject 
to  a  fine  of  not  over  $10.     (Code,  §  3960.) 

§  8»  Liability  for  death  or  injury  to  employee  where 
no  danger  signaL — ^The  company  is  required  to  provide  for 
employees  standing  at  their  post  of  duty  on  the  cars,  proper 
danger  signals  at  proper  distances  on  each  side  of  a  bridge, 
tunnel,  or  structure  not  sufficiently  high  for  them  to  pass 
thereunder  with  safety,  and  its  failure  makes  it  liable  in 
damages  for  the  death  or  injury  of  any  such  employee,  result- 
ing from  the  insufficient  height  of  such  bridge,  tunnel,  or  struc- 
ture, and  no  contract,  express  or  implied,  or  no  contributory 
negligence  shall  relieve  the  liability.     (Code,  §  3970.) 

§  7.  Liability  for  fire  set  out  by  engine  or  trains — ^The 
company  is  liable  for  damage  from  fire  occasioned  by  sparks 
or  coals  dropped  or  thrown  from  the  engine  or  train,  whether 
the  fire  originated  on  the  company's  right  of  way  or  not, 
and  whether  or  not  the  engine  has  the  proper  spark  arrester, 
and  regardless  of  its  condition.     (Code,  §  3992.) 

The  company  has  an  insurable  interest  in  property  along 
its  route  and  may  insure  itself  against  such  damage  by  fire. 
(Code,  §  4018.) 

§  8.  Offenses  against  railroads. — See  Code,  §  4019 
(switchlock  keys) ;  §  4428  (burning  or  destroying  car) ;  § 
4439  (breaking  into  car) ;  §  4449,  as  amended  by  Acts  1918, 
p.  485  (selling  second-hand  articles  belonging  to) ;  §  4468 
(injuring  equipment) ;  §  4474  (injuring  switch  lamp  or  other 
signal) ;  §  4469  (being  on  track  or  leading  or  driving  animal 
thereon) ;  §  4475  (driving,  etc.,  animal  on  track  to  get  dam- 
<^S^s) ;  §§  4470-1  (trespassers  on  trains) ;  §  4472  (removing 
pacUng  from  journal  boxes) ;  §  4473  (shooting  or  throwing 
stones  or  other  missiles  at  train;  §  4476  (destroying  fences  or 
cattle  stop;  §  4633  (riotous  or  disorderly  conduct  on  cars> 
etc.) ;  §  4631  (drinking  ardent  spirits  in  station  or  car)  ; 
§  4734  (standing  wagon  or  vehicle  on  track). 

§  9.    Offenses  by  railroads^ — See  Code,  §  3960  (failure 
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to  provide  or  use  bell  or  whistle)  ;  §  4015  (violation  of  law  as 
to  caboose  cars) ;  §  3950  (failure  to  construct  cattle-guard) ; 
§  4003  (violation  of  chapter  155  as  to  railroads) ;  §§  3938-9 
(taking  illegal  rate  or  fee) ;  §  3928  (failure  to  pay  for  loss 
or  injury  of  goods) ;  §  3973  (failure  of  duty  as  to  depots, 
waiting  room,  and  ticket  office) ;  §  3976  (failing  to  equip  en- 
gine with  headlight) ;  §  4010  (violating  law  prohibiting  ex- 
cursions) ;  §  3923  (failure  as  to  transportation  of  explosives) ; 
§  1118  transporting  unbranded  or  untagged  fertilizers) ;  § 
1220  (allowing  food  to  become  contaminated  in  transit) ;  § 
3927  (failure  to  receive  and  receipt  for  freight) ;  §  4032 
(renting  out  tonnage  of  freight  trains)  ;  §§  911-12,  4006  (fail- 
ure as  to  transportation  of  live  stock)  ;  §  874  transporting  un- 
certified nursery  stock) ;  §  3938  (failure  to  take  up  or  set 
down  passengers,  or  to  receive,  transport,  or  deliver  prop- 
erty) ;  §  3932  (failure  to  make  repairs,  additions,  etc.,  or- 
dered by  State  Corporation  Commission) ;  §  3960  (failure  to 
give  statutory  signals) ;  §  3952  (failure  to  provide  spark  ar- 
rcstors) ;  §§  4001-3  (failure  to  obey  or  inform  State  Corpo- 
ration Commission) ;  §  3940  (failure  to  announce  stations) ; 
§  4734  (obstructing  free  passage  on  street  or  road;)  §§ 
4572,  4574  (transporting  freight  on  Sunday) ;  §  3945  (fail- 
ure to  maintain  telegraph  or  telephone  office)  ;  §  3945  (failure 
of  duty  of  operators  or  dispatchers) ;  §  1517  (using  towels  for 
conmion  use) ;  §§  3940-1  (failure  to  announce  or  post  notice 
of  delayed  trains) ;  3942  (failure  in  transporting  troops) ; 
§  3964  (failure  to  provide  separate  cars  for  the  races) ; 
§  3966  (conductor  failing  to  assign  races  to  proper  car) ; 
Acts  1918,  p.  452  (failure  to  clear  right  of  way  from  brush 
and  trees  at  grade  crossings) . 

§  10.  Tazatum  ol  nufanoad  ooinpaiiies.-See  Taaation  and 
Tax  Bill, 

§  11.  Where  saiU  brought  ageinst  raibncMuL —  See  Cor- 
poration^ section  11. 

§  12.  On  whom  and  how  prooeee  or  notice  senrecL^ 
See  Corporations^  section  12. 

§  13.  Acknowledgmente  of  vrritmga  by  ndfanoads.^-See 
Corporations^  section  14. 

§  14.  MiscellaneoQS  provisione* — For  miscellaneous  sec- 
tions of  chapter  (155)  of  Code  as  to  railroads  not  given  above, 


nor  under  Com/man  Carrier  or  Corporations^  see  §§  3887,  3936, 
3971  (connection  of  two  or  more  railroads) ;  §  3933  (lien  for 
transportation  charges) ;  §  3942  (transporation  of  troops, 
etc.) ;  §  3943  (telegraph  and  telephone  lines) ;  §  3952  (spark 
arresters) ;  §  3953  (occupancy  of  pass  or  defile) ;  §  3955  (for- 
eign railroads  to  be  chartered  here) ;  §  3957  (contracts  to  aid 
its  business) ;  §  3961  (real  estate  it  may  acquire) ;  §§  3972, 
3999  (one  road  crossing  another  or  a  canal  or  water  course) ;  §§ 
2006-8  3886, 3972-4, 3986-7;  Acts  1918,  p.  452  (grade  crossings) ; 
§  3985  (''railroad  crossing"  boards) ;  §  3976  (headlights) ;  § 
3988  (notice  of  accidents  to  be  reported  monthly  to  State  Cor- 
poration Commission) ;  §  3989  (air  brake  and  block  system) ; 
§  4005  (forwarding  cars  to  destination) ;  §§  4008-10  (excur- 
sions prohibited  when) ;  §  4011  (connection  with  telephone 
exchanges) ;  §§  4012-17  (caboose  cars) ;  §  4019  (duplicate 
switch  keys). 

For  general  provisions  as  to  public  service  corporations, 
see  §§  3881-3903,  and  Acts  1920,  pp.  411,  20,  amending  §§ 
3885,  3897,  respectively;  and  the  chapter  as  to  transportation 
companies  generally,  see  Code,  §§  3904-3935,  and  Acts  1920, 
pp.  234,  618,  20,  amending  §§  3905,  3918,  3935,  respectively. 
For  other  miscellaneous  provisions,  see  Code,  §  4379  (change 
of  location) ;  §§  5189-90  (reservation  lien  on  rolling  stock) ; 
§  4379  (change  of  stations) ;  §§  4632-8,  4654,  as  amended  by 
Acts  1918,  p.  578  and  Acts  1920,  pp.  110,  593  (as  to  transpor- 
tation,  etc.  of  intoxicating  liquors) ;  §§  1765-8  (drainage  as 
affecting  right  of  way) ;  §  2006  (right  of  way  along  high- 
^&y)  9  §§  4360-88  (power  of  eminent  domain) ;  §  4379  (aban- 
donment of  right  of  way  or  change  of  location) ;  §§  6426, 
6438-9  (lien  for  labor  and  material) ;  §  3720  (repairs  and 
improvements  compelled  by  State  Corporation  Commission) ; 
§§  3738-40  (transportation  of  convicts,  insane  persons,  etc.) ; 
§§  3717-19,  3721,  3726,  3741  (examination,  notice  and  laws  fur- 
nished by  State  Corporation  Commission). 

For  general  acts  since  the  Code,  see  Acts  1918,  p.  225 
(authorizing  appropriation  by  cities  to  railroads) ;  Acts  1918, 
p.  326  (authorizing  counties  to  remit  local  taxes  where  oper- 
ating at  a  loss — is  this  constitutional?) ;  Acts  1918,  p.  452  (to 
keep  grade  crossings  clear  of  brush  and  trees) ;  Acts  1918,  p. 
485 — see  §  4449  (selling  second-hand  articles  belonging  to) ; 
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Acts  1918,  p.  486  (prohibiting  the  use  of  public 
cups) ;  Acts  1918,  p.  637,  and  Acts  1920,  p.  256  (? 
roads  not  included  in  ^'Workmen's  Compensation 
Acts  1918,  p.  683  (special  tax  upon  railroadi 
1920,  p.  620— see  §§  1818-20  (securing  payment  i 
at  regular  intervals)  ;  Acts  19SK),  p.  400  (requiring  ei 
suitable  structures  for  employees  engaged  in  makij 
pairing  cars,  car  trucks,  or  similar  equipment) ;  A 
p.  817  (when  company  to  water  live  stock  await 
ment). 


RAPE 

See  Attempts  to  Commit  Crime 

9  1.    The  statute 

I  2.    AnalysiB  and  explanation  of  the  statute 

(1)  Rape  of  female  of  16  years  or  more 
(ft)    As  to  carnal  knowledge 

(b)    As  to  foFoe  and  against  her  wiU 

(2)  Rape  of  a  child  nnder  15,  or  of  a  lunatic  <  i 
dumb,  or  blind  pupU 

(ft>    As  to  carnal  knowledge 
(b)    As  to  force  and  Against  her  will 
9  8.    Ignorance  no  defense 
9  4.    Proof  of  rape  proper  or  carnal  knowledge  of  a  fen  i 

(1)  As  to  rape  proper  ' 

(2)  As  to  carnal  knowlege  of  such  child  or  lunati : 
(Sy    Depositions  of  female  witnesses  in  cases  of 

attempted  rape 
9  5.    Form  of  ''description"  in  warrant  or  indictment 

§  !•  The  statute. — By  section  4414,  as  amei: 
Acts  1918*  page  189:  "If  any  person  carnally  know  i 
at  fifteen  years  or  more  of  age  against  her  will,  by  I 
carnally  Imow  a  female  child  under  that  age  or  fi 
inmate  of  any  hospital  for  the  insane,  who  has  been  8, 
a  lunatic,  or  any  female  who  is  an  inmate  of  a  deal 
or  blind  institution  who  is  a  pupil  therein,  he  shall 
discretion  of  the  jury,  be  punished  with  death  or  con 
in  the  penitentiary  not  less  than  five  nor  more  than 
years.    But,  if  such  female  child  be  over  the  age  of 
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years  and  not  an  inmate  of  such  hospital  for  the  insane  or  in- 
stitution, and  consents  to  the  carnal  knowledge,  the  punish- 
ment shall  be  confinement  in  the  penitentiary  not  less  than 
five  nor  more  than  twenty  years.  If  the  carnal  knowledge  be 
with  the  consent  of  a  female  between  the  ages  of  fourteen 
and  fifteen  years,  and  the  female  be  not  an  inmate  of  such 
hospital  for  the  insane  or  of  such  institution,  the  subsequent 
marriage  of  the  parties,  with  the  written  consent  of  both  the 
parents  if  living  or  the  living  parent  or  guardian  of  the  fe- 
male, may  be  pleaded  in  bar  of  a  prosecution  for  the  offense." 

§  2.  Analysis  and  ezpbumtibii  of  the  statute. — ^This  sec- 
tion embraces  three  offenses:  (1)  Carnal  knowledge  with  a 
female  of  the  age  of  15  or  more,  by  force  and  against  her  will, 
which  offense  is  rape  proper;  (2)  carnal  knowledge  of  a  fe- 
male child  under  that  age;  and  (3)  carnal  knowledge  with 
an  adjudged  female  lunatic,  inmate  of  a  lunatic  asylum,  or 
a  female  inmate  of  a  deaf,  dumb  or  blind  institution. 

(1)     Rape  of  female  of  15  years  or  more. 

(a)  As  to  carnal  knowledge. — Actual  penetration  {res 
in  re)  is  requisite,  but  the  least  penetration  is  sufficient, 
though  it  do  not  rupture  the  hymen.  Emission  {emisso 
semims)  is  not  necessary. 

(b)  As  to  force  and  against  her  vnU. — As  an  ingredient 
of  the  crime,  force  is  required,  in  order  to  show  that  the  act 
was  perpetrated  against  the  woman's  will,  or  what  is  the 
same  thing  without  her  consent.  Hence,  if  she  is  violated 
during  sleep  (if  that  be  possible)  or  while  stupefied  by  in- 
ebriation, or  in  a  fit  (when  consent  cannot  be  presumed  for 
want  of  resistance,  the  force  necessarily  incident  to  the  act  is 
enough  to  constitute  it  rape.  But  where  a  person  imposes 
himself  on  a  married  woman  by  fraud,  she  believing  him  to 
be  her  husband  and  therefore  consenting  to  the  act,  it  is  not 
rape.  It  does  not  mitigate  the  crime  that  the  woman  yielded 
her  consent,  if  it  was  extorted  by  fear  of  death ;  nor  that  she 
consented  after  the  fact;  nor  that  she  was  a  prostitute,  or 
even  the  ravisher's  concubine — although  these  last  circimi- 
stanoes  may  tend  to  discredit  her  testimony.  Neither  does 
the  fact  of  conception  disprove  force,  and  therefore  indicate 
consent.  Thus  it  is  seen,  to  constitute  this  offense  only  two 
points  must  be  established:  (1)  want  of  consent  on  the  part 
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of  the  woman;  and  (2)  penetration,  howsoever  little,  both  of 
which  ought  to  be  clearly  proved. 

(2)  Rape  of  a  chUd  under  15,  or  of  a  lunatic  or  a  deafy 
dumJb^  or  blind  pupil. 

(a)  As  to  ccumdl  knowledge. — The  same  principles  ap- 
plying as  in  the  case  of  females  of  the  age  of  15  years  or 
more. 

(b)  A%  to  force  and  against  her  will. — ^This  is  not  re- 
quired by  the  statute,  and  hence  consent  or  non-consent  of 
such  child  or  lunatic  is  immaterial,  and  the  offense,  though 
not  properly  rape,  yet,  in  Virginia  it  is  punished  with  the 
same  penalty.     (H's  G.  &  M.,  p.  146.) 

§  3.  Ignorance  no  defense. — It  is  no  defense  that  the 
accused  hona  fde  believed  the  girl  to  be  15  years  of  age  or 
more,  or  was  not  informed  that  the  female,  of  any  age,  had 
been  adjudged  a  lunatic  and  is  an  inmate  of  a  lunatic  asylum, 
or  a  deaf,  dumb  or  blind  pupil.  His  conduct  is  at  his  own 
peril.    (H's  G.  &  M.  p.  147.) 

§  4.  Proof  of  rape  proper  or  carnal  knowledge  of  a 
finale, — 

(1)  As  to  rape  proper. — The  woman  is  a  competent  wit- 
ness, even  against  her  own  husband,  if  he  assisted  in  the  act, 
but  credibility,  as  in  other  cases,  is  left  to  the  jury.  And  her 
declarations  out  of  court  are  evidence  only  so  far  as  they  are 
part  of  the  res  gestce.  General  evidence  of  the  prosecutrix's 
bad  character  for  chastity  may  be  given  in  evidence — e.  g. 
to  prove  her  a  common  prostitute  or  concubine,  or  that  she 
had  illicit  intercourse  with  another  person;  but  she  cannot 
be  asked  whether  she  had  carnal  knowledge  with  any  par- 
ticular person,  unless  it  be  with  the  prisoner,  and  this  she 
may  be  asked,  of  course.    (H's  G.  &  M.,  p.  147.) 

(2)  As  to  carnal  knowledge  of  such  chUd  or  lunatic  or 
pupil. — ^The  proof  may  be  by  the  child,  the  lunatic  or  pupil 
herself,  if  she  possess  the  requisite  intelligence  to  understand 
the  obligation  of  an  oath,  of  which  the  judge  must  determine. 
(H's  G.  &  M.,  p.  147.) 

(3)  Depositions  of  female  witnesses  in  cases  of  rape  and 
attempted  rape. — See  Code,  §  4415. 

§  5*    Form  ol  '^desoription''  in  idrairant  or  imficlment. — 
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Na  1.    Rafb  or  ▲  Fbmalb  or  tbk  Aob  or  15  Tbabs  om  Mobs 
(Code,  I  4414,  m  amonded  by  AcU  1918,  p.  139.) 

IMESCmiPTlOR: 

"in  and  upon  one  SS.  F.,  she  then  being  a  female  OTer  the  age  of  flf- 

teeii  jean,  to-wlt,  of  the  age  of yean,  nnlawfolly  did  make  an 

aaiaalt;  and  her  the  said  B.  F.,  then  and  then  by  foree  and  Tlolence, 
and  against  her  will,  felonionsiy  did  nyish  and  carnally  know;'* 

[Under  this  and  the  two  following  a  conTlction  may  be  had  for  an 
assault] 


Noi,  2.    CAaiiAL  XNOWUEDOB  OT  A  CHILD  Uin«  15  Tkabs  or  Ana 

(Idem.) 


"in  and  upon  one  EL  F.,  she  then  being  a  female  child  under  the  aga 
of  fifteen  years,  to-wit»  of  tha  age  of  *  years,  unlawfully  did  make 

aa  assault;  and  her  the  said  S.  EL,  then  and  there  unlawfully  and 
feloniously  did  carnally  know  and  abuse. 
(See  note  under  preoedlng  form.] 


•» 


REAL  ESTATE 

See  Adjoining  Landowners;  Adversary  Possegrion;  Gonvey- 
ancee;  Curtesy;  Deed  of  Trust;  Delinquent  Tam  Sales; 
Dower;  Easements;  Fences,\  Fixtures;  Justice  of  the 
Peace^  div.  III.  (as  to  "Unlawfiil  Detainer*')  and  div. 
IV.  (as  to  "Distress  Warrant") ;  Landlord  and  Tenant; 
License  (on  lands);  Liens  of  Mechamcs  and  Others: 
Mortgage;  Reed  Estate  Agent;  Recordation  or  Registry; 
Trusts  and  Trustees;  Vendor^s  Lien 

I  1.    What  land  or  real  estate  includes 

(1)  Generally 

(2)  Fixtures 

(3)  Trees,  grass,  etc.,  growing  on  the  land;  cstorera 

(4)  CultlTated,  annual  growing  crops 

(5)  Where  tenant  plants  the  crops;  or  emblements 

(6)  Minerals  and  mines 

(7)  Water  and  water  rights 
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(A)  Surface  streams 

(a)  Rights  of  upper  as  against  lower  proprietors 

(b)  Rights  of  lower  as  against  upper  proprietor 

(c)  Public  or  nayigable  waters 

(d)  Private  or  unnavigable  waters 

(B)  Subterranean  Streams 

(C)  Percolating  wa4:ers 

(8)  Ice 

(9)  Petroleum  oil  and  natural  gas 

(10)  Easements 

(11)  License  on  lands 

(12)  Land  by  accretion,  alluyion»  etc;  newly  formed  islands 
I  2.    Various  kinds  of  estates 

(1)  A  fee-simple  estate 

(2)  A  qualified  or  base  fee 

(3)  Fee  conditional 

(4)  Fee  tail 

(5)  Life  estates 
I  8.    Fee  simple 

§  1.    What  land  or  real  estate  mdodes^ — 

(1)  Generally. — ^Real  property  includes  lands,  tene- 
ments, and  hereditaments.  '^Lands''  include  not  only  the 
earth's  surface  as,  arable  lands,  meadows,  pastures,  woods, 
waters,  and  marshes,  but  also  trees,  crops  growing,  and  all 
structures  or  buildings  thereon,  and  everything  fixed  on  it 
(see  Fixtures) ;  in  short,  everything  belonging  or  attached  to 
it  above  and  below  the  surface,  from  the  centre  of  the  earth  to 
the  sky,  thus  including  the  minerals  beneath  and  the  space 
above. 

So  a  landowner  commits  no  wrong  in  cutting  off  limbs 
overhanging  from  another's  land,  but  he  is  not  the  owner  of 
the  limbs,  nor  of  the  fruit  thereon,  even  though  the  roots  of 
the  tree  run  into  his  soil,  but  these,  it  would  seem,  he  may 
also  cut  off  and  eject  for  trespassing.  Neither  can  one,  without 
consent  or  compensation  stretch  telegraph  or  telephone  wires 
over  another's  land;  or  shut  off  the  light  from  above  lighting 
a  house  below  through  a  sky  light. 

^^Messiiage"  is  a  particular  kind  of  land,  and  means  the 
dwelling,  garden,  and  "curtilage"  (i.  e.,  the  enclosure  imme- 
diately surrounding  and  closely  adjoining  the  dwelling  and 
outbuildings). 

'^Tenements"  is  somewhat  more  comprehensive  than 
"lands",  as  it  includes  also  intangible,  invisible  rights  in  lands 
such  as  right  of  way  or  of  drainage. 
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^Hereditaments''  and  ^'estates  of  inheritance''  mean  the 
same,  and  include  lands  and  tenements  and  whatever  else  may 
be  inherited  or  go  to  one's  heirs  (not  to  his  personal  representa- 
tive), even  though  it  be  personal  property,  as  an  annuity  given 
to  one  and  his  heirs,  wjiich  passes  to  the  heirs,  and  the  ^^poor 
law"  exemption  (see  Code,  §  6562),  which  passes  to  the  widow, 
minors  and  unmarried  daughters  absolutely.  Hereditaments 
are  either  corporeal,  as  land,  buildings,  fixtures,  growing 
trees,  crops,  etc.,  minerals,  water,  ice,  oil  and  gas;  or  incor- 
poreal, or  intangible  rights  in  lands  not  capable  of  manual 
possession,  as,  annuities,  easements,  etc.,  which  are  real  prop- 
erty.   (1  M's  Real  Prop.,  §§  17-19,  65.) 

By  section  5,  (10),  of  the  Code,  where  used  in  a  statute, 
^lands"  and  ^'real  estate"  mean  the  same,  and  include  "lands, 
tenements,  and  hereditaments,  and  all  rights  thereto  and  in- 
terests therein,  other  than  a  chattel  interest." 

Sometimes,  by  the  doctrine  of  equitable  conversion  (the 
court  considering  as  done  what  ought  to  be  done)  as,  where 
money  is  directed  to  be  invested  in  land,  or  by  statutory  re- 
quirement (as  in  the  case  of  the  sale  of  infant's  lands  or  of 
partitions — Code,  §  5347),  money  passes  as  land.  On  the 
other  hand,  the  proceeds  of  land  directed  to  be  sold,  or  land 
purchased  with  partnership  funds,  or  shares  of  stock  in  a 
corporation  (Code,  §  8794),  are  personal  property.  (1  M's 
Real  Prop.,  §§  20-22.) 

While  buildings  are  generally  a  part  of  the  land;  other- 
wise where  erected  by  the  landowner's  consent,  but  in  case 
of  sale  of  the  land  they  must  be  removed;  yet  a  purchaser  of 
the  land  without  notice  of  the  arrangement,  takes  the  build- 
ings. A  building  erected  on  another's  land  (through  ignor- 
ance of  title  or  by  mistake  or  otherwise),  without  his  con- 
sent, belongs  to  the  land  without  compensation  therefor.  On> 
the  other  hand  one  may  by  contract  or  deed  own  a  house  or 
room  on  another's  land,  which  is  real  estate.  And  a  building 
erected  on  one's  land  from  materials  taken  from  another 
without  his  consent,  is  a  part  of  the  land,  but  the  owner  is 
liable  for  the  materials;  otherwise  as  to  mere  fixtures,  which 
have  not  lost  their  identity.     (1  M's  Real  Prop.,  §  23.) 

(2)     Fixtures, — See  title  Fixtures. 

(8)     TreeSy  groas^  etc.y  ffrowififf  on  the  land;  estovers. — 
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Trees,  grass,  and  other  spontaneous  growths  requiring  little 
or  no  periodical  cultivation,  are  a  part  of  the  land.  A  ten- 
ant may  use  the  mast  or  fruit  of  the  trees,  and  the  grass  for 
pasture  or  hay ;  but  he  cannot  cut  down  the  trees,  except  suf- 
ficient for  fuel,  repairs,  fences,  etc.  (called  estovers).  Trees, 
etc.,  are  personal  property  when  cut  down  or  severed,  or  sold 
or  mortgaged  (after  its  maturity),  or  where  the  land  is  sold 
and  timber  excepted;  and  though  a  sale  of  growing  trees, 
etc.,  makes  them  personalty;  yet  the  sale  is  of  such  an  inter- 
est in  land  as  to  require  it  to  be  in  writing  (Code,  §  5561, 
cl.  6)  unless  by  agreement  the  title  is  not  to  pass  until  the 
products  have  been  severed.     (1  M's  Beal  Prop.,  §  42.) 

(4)  Cultivated^  annual  growing  crops. — ^These,  by  con- 
veyance, sale,  mortgage  or  will  of  the  land,  pass  with  it;  but 
a  sale  of  ripe  growing  crops  is  a  sale  of  personalty;  if  not 
ripe  they  are  realty;  ripe  crops  pass  to  the  personal  repre- 
sentative, while  immature  crops  pass  to  the  heirs.  (1  M's 
Beal  Prop.,  §  43.) 

By  statute  it  is  provided  that  no  growing  crop  of  any 
kind  (not  severed)  can  be  levied  on,  except  Indian  com  after 
October  15th,  and  sweet  and  Irish  potatoes  over  5  barrels 
each  after  they  have  matured  sufficiently  to  sever  or  market. 
(Code,  §  2830.) 

(5)  Where  tenant  pUmts  the  crops;  or  emblements. — 
See  Landlord  and  Tenant. 

(6)  Minerals  and  mines. — ^Minerals  are  solid  rock  or 
ore,  which,  while  imbedded  in  the  earth,  are  real  estate, 
though  when  severed  by  one  authorized  to  do  so,  they  become 
personalty.  iThe  title  to  the  surface  may  be  in  one  person, 
and  the  minerals  and  mines  in  another.  (1  M's  Real  Prop., 
§  51.)    See,  also,  title  mines. 

(7)  Water  and  wtUer  rights. — There  are  three  classes 
of  streams  or  waters  to  be  considered : 

(A)  Surface  streams. — In  general  each  riparian  pro- 
prietor (or  landowner  along  a  stream)  is  entitled  to  use  the 
water  and  to  have  it  flow  in  its  customary  way,  and  he  can- 
not himself  materially  interfere  therewith,  as  the  other  ripa- 
rian owners  have  the  same  right;  each  may  make  such  use 
thereof  as  he  may  choose,  but  he  must  not  impair  the  equal 
rights  of  the  others. 
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(a)  JSiffhts  of  upper  as  against  lower  proprietors. — Each 
has  an  equal  natural  right  reasonably  to  appropriate  the  water 
for  every  useful  purpose,  domestic,  agricultural,  or  manufac- 
turing, provided  its  running  is  not  materially  diminished  or 
changed  or  the  waters  polluted.  An  injunction  lies  for  a  pos- 
sible future  inquiry,  if  the  upper  proprietor  invades  the  rights 
of  the  lower  proprietor.  One  cannot  divert  the  water  to  an 
artificial  use,  as,  supplying  a  city  or  town  with  water.  The 
right  to  use  the  water  cannot  be  assigned  to  owners  of  property 
not  bordering  on  the  stream. 

While  pollution  is  not  allowed,  yet  if  it  results  from  a 
reasonable  use  of  the  water,  it  is  admissible,  and  one  who 
purchases  land  lying  upon  a  stream  permanently  polluted  by 
sewerage,  or  with  knowledge  of  such  pollution,  may  never- 
theless sue  for  damages.     (1  M's  Beal  Prop.,  §§  53-56.) 

(b)  Rights  of  lower  q»  against  upper  proprietor. — ^The 
lower  proprietor  has  no  right  to  obstruct  the  stream  by  dams, 
etc.,  causing  the  water  to  flow  back  and  submerge  the  lands 
of  the  upper  proprietors,  or  interfere  with  their  mills  or  fac- 
tories. An  obstruction  which  causes  no  injury  is  not  ob- 
jectionable, and  the  fact  that  injury  is  caused  thereby  in 
times  of  extraordinary  flood,  such  as  is  not  reasonably  to  be 
looked  for,  is  immaterial ;  otherwise,  where  the  injury  results 
from  ordinary  or  periodical  freshets.  (1  M's  Real  Prop., 
§  57.)  By  statute,  provision  is  made  granting  leave  by  court 
for  building  or  raising  dams,  or  cutting  or  enlarging  a  canal, 
for  a  water  mill  or  other  machine,  manufactory,  or  engine, 
useful  to  the  public,  and  for  compensation  therefor,  (Code, 
§§  3582-93.)  But  section  3593  specially  provides  that  no 
such  proceedings,  nor  any  judgment  thereon,  shall  bar  any 
prosecution  or  action  which  could  have  been  maintained  if 
the  said  statutes  had  not  been  enacted,  unless  the  same  be 
"for  an  injury  actually  foreseen  and  estimated  in  such  pro- 
ceeding or  judgment."  And  the  court  will  enjoin  the  re-erec- 
tion of  a  dam  if  the  waters  from  stagnation  would  be  injurious 
to  the  public.     (4  L.  569.) 

(c)  Public  or  navigable  waters. — ^A  navigable  or  public 
stream  is  one  capable  of  transporting  the  products  of  the 
country  in  masse,  or  upon  which  general  commerce  may  be 
conducted;  in  other  words,  one  navigable  by  vessels  usually 


REAL.  ESTATE  1577 

employed  in  commerce  (say,  of  20  tons  burden  or  more),  and 
which  communicates  with  other  states  or  countries,  whether 
the  tide  ebbs  and  flows  therein  or  not  and  whether  directly 
connected  with  the  ocean  or  not;  as,  a  stream  floatable  for 
logs  or  other  product  of  field  or  forest  at  seasons  recurring 
periodically  with  reasonable  certainty,  though  not  so  float- 
able in  its  usual  and  continuous  condition  (106  Va.  176).  All 
other  waters  are  unnavigable  and  private.  Navigable  or  pub- 
lic waters,  and  the  beds  underlying  them  belong  to  the  State 
and  are  subject  to  its  control — ^that  is,  they  belong  to  all  the 
people  of  the  State  in  their  sovereign  capacity  for  their  com- 
mon use,  the  State  being  merely  trustee  for  them.  Hence 
the  legislature  cannot  grant  any  good  title  thereto  or  to  the 
rights  therein  to  any  private  person,  whether  individual  or 
corporation,  yet  it  may  lease  to  a  citizen  a  portion  of  the  bed 
for  his  private  purposes,  if  it  does  not  disturb  an  existing 
or  contemplated  use  of  a  public  stream;  but  in  other  respects 
the  State  has  the  right  to  control  the  navigation,  and  regulate 
the  use  of  fisheries,  oyster  beds,  wharves,  landings,  dams, 
etc.  (Code,  §§  3573-4),  provided  it  does  not  interfere  with 
the  exclusive  right  of  Congress  to  regulate  interstate  com- 
merce. By  statute  (§§  3573-4),  the  public  ownership  on  the 
one  hand  and  the  private  ownership  of  lands  lying  on  the 
stream,  on  the  other  hand,  extends  ^^  low  water  mark,  but 
no  further";  yet  the  private  landowner  has  certain  rights  (as, 
to  building  wharves  (§§  1996,  etc.),  and  of  access  to  the  water 
and  of  right  of  way  over  it)  to  the  navigable  channel.  (1  M's 
Real  Prop.,  §  58.)  And  a  city  on  an  arm  of  the  sea  adjacent 
to  tidal  waters  may  use  such  waters  for  refuse  and  sewerage 
purposes,  if  it  does  not  create  a  public  nuisance,  and  any  in- 
jury thereby  to  private  oyster  beds  is  without  remedy.  (119 
Va.  95.) 

(d)  Private  or  wmcmgable  vxUers. — The  beds  of  such 
streams  belongs  to  the  owner  of  the  soil  through  which  it 
flows;  but  if  the  banks  are  owned  by  different  persons  each 
owns  prima  facie  to  the  middle  of  the  stream,  though  that 
presumption  may  be  rebutted  by  the  terms  of  the  deed  or 
grant  or  the  conveyance  thereof  to  another.  Where  the 
boundary  is  described  as  running  along  or  near  a  stream, 
though  calling  from  point  to  point  for  monuments  or  marked 
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objects,  with  courses  and  distances  indicated,  it  is  presumed 
to  mean  to  follow  the  meanderings  of  the  stream,  and  the 
deed  conveys  the  land  to  the  middle  of  the  stream.  A  grant 
of  land  bounded  on  a  private  stream,  both  sides  or  one  being 
owned  by  the  grantor,  carries  half  of  the  bed  of  the  stream, 
unless  a  contrary  intent  is  manifest  from  the  conveyance.  In 
the  case  of  a  navigable  stream,  he  owns  and  of  course  can  con- 
vey only  to  low  water  mark.     (1  M^s  Real  Prop.,  §  60.) 

(B)  ^Subterranean  streams, — ^These  waters,  when  in  suf- 
ficient volume  to  possess  an  appreciable  value,  and  flowing  in 
clearly  defined  and  known  channels — ^in  mountain  sections 
often  flowing  in  great  volume,  furnishing  power  for  machin- 
ery or  supplying  towns  and  settlements  with  water, — are  gov- 
erned by  the  same  rules  as  surf  ac^  waters.  (1  M^s  Real  Prop., 
§61.) 

(C)  Percolating  Waters. — ^These  include  not  only 
waters  that  merely  ooze,  flltrate,  or  percolate  through  the 
soil,  but  also  those  that  run  in  some  quantity,  but  in  unde- 
fined veins  or  channels.  Such  waters  are  generally  treated 
merely  as  a  part  of  the  land  like  soil,  rock  or  ore.  If  in  dig- 
ging for  a  well,  for  a  foundation,  for  minerals,  or  for  some 
other  purpose,  one  disturbs,  intercepts,  or  drains  off  the  water 
in  his  neighbors  well  or  spring  collected  therein  from  under- 
ground percolations,  there  is  no  remedy.  But  while  a  land- 
owner, in  the  proper  and  reasonable  enjoyment  thereof  may 
divert  or  intercept  percolating  water  from  his  neighbors  well 
or  spring,  he  has  no  right  to  pollute  it  any  way  to  the  injury 
of  the  neighbor's  water  supply,  as,  in  the  case  of  a  cesspool. 
(1  M's  Real  Prop.,  §  62.) 

(8)  Ice. — If  the  water  is  private  property,  it  is  a  part 
of  the  realty  until  severance,  and  belongs  to  the  owner  of  the 
bed ;  but  ice  formed  on  public  Waters  belongs,  it  seems,  to  him 
who  first  appropriates  it.     (1  M's  Real  Prop.,  §  63.) 

(9)  Petrolewn  oil  and  natural  gas. — ^These,  like  miner- 
als, are  a  part  of  the  land,  and  a  lease  or  deed  thereof  with 
exclusive  right  to  take  them,  transfers  a  part  of  the  estate, 
not  merely  the  right  to  them  as  profit  or  produce  of  the 
land;  but  owing  to  their  fugitive  nature,  if  they  escape  and 
go  into  other  land  or  come  under  another's  control,  the  for- 
mer's title  is  lost;  and  if  an  adjoining  or  even  a  distant 
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owner  drills  his  land  and  taps  the  gas  or  oil  deposit  so  as  to 
disturb  or  destroy  the  flow  of  oil  or  gas  on  another's  land, 
the  latter  has  no  remedy.     (1  M's  Beal  Prop.,  §  64.) 

(10)  EasemerUs, — See  Easements. 

(11)  License  on  lands. — See  License  {on  Lands). 

(12)  Land  hy  accretion^  allvmon*  etc.;  Thewly  forTtied 
islands. — ^Accretion,  is  an  addition  to  land  by  the  action  or 
erosion  of  water,  producing  changes  of  the  water  line, 
whether  very  gradually  and  imperceptibly,  when  it  is  called, 
alluvion,  if  an  addition  to  the  land,  or  reliction  or  dereliction, 
if  a  shrinking  away  of  the  water;  or  suddenly,  as  in  case  of 
a  flood  or  freshet,  when  it  is  called  avulsion,  the  identity  of 
the  land  remaining  notwithstanding  its  changed  boundaries 
or  altered  location;  if  the  addition  be  neither  very  gradual 
nor  sudden,  but  intermediate,  it  is  commonly  called  by  the 
general  name  of  accretion. 

In  the  case  of  accretion,  the  addition  belongs  to  the  owner 
of  the  bed  of  the  stream ;  while  in  the  case  of  alluvion  and  also 
reliction,  the  soil  belongs  to  the  adjacent  landowner,  even 
though  a  corporation  (100  Ya.  82) ;  in  the  case  of  avulsion, 
there  is  no  change  of  ownership. 

As  to  newly  formed  islands,  if  it  occur  by  a  sudden 
change  in  the  course  of  a  stream  or  its  division  into  two  beds, 
or  by  a  sudden  encroachment  of  the  sea,  etc.,  the  soil  remain- 
ing capable  of  identification,  the  ownership  does  not  change; 
but  if  the  island  be  gradually  formed,  it  belongs  to  the  owner 
of  the  bed  of  the  stream,  not  to  the  adjoining  landowners, 
unless  they  happen  to  own  the  be4  upon  which  it  is  formed; 
and  where  the  two  banks  belong  to  different  owners,  part 
of  the  island  will  belong  to  each.  (1  M's  Real  Prop.,  §§ 
1009-16.) 

§  2.  Various  kinds  of  estateSi^ — Legally,  an  estate  is  the 
interest  one  has  in  lands.  In  respect  of  quantity  or  duration, 
estates  are  divided  into  freehold,  and  estates  less  than  free- 
hold or  leaseholds.  Leaseholds  are  estates  of  definite  dura- 
tion (except  estates  at  will  or  by  sufferance),  and  include  es- 
tates for  years,  at  will,  by  sufferance,  from  year  to  year,  month 
to  month,  week  to  week,  or  for  a  year,  month,  week,  etc.  See 
div.  IV.  (as  to  "Unlawful  Detainer,"  under  title  Jiistice  of 
the  Peace. 
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Freehold  estates  are  estates  of  indeterminate  duration 
(except  estates  at  will  or  by  sufferance,  which,  though  indeter- 
minate, are  leasehold  estates).  If  capable  of  being  inherited 
by  heirs  they  are  called  estates  of  inheritance  (as,  the  first 
four  mentioned  below) ;  other  estates,  not  of  inheritance,  are 
life  estates. 

Freehold  estates  are:  (1)  A  fee  simple  estate,  i.  e.,  the 
entire  and  absolute  property  or  interest  which  can  be  owned 
in  land,  and  which  is  forever;  (2)  a  qualified  or  hats  fee, 
i.  e.,  an  estate  to  a  man  and  certain  of  his  heirs  at  the  time; 
(3)  fee  conditional,  i.  e.,  an  estate  conditioned  on  the  grantee 
having  heirs,  when  it  becomes  a  fee  simple ;  (4)  fee  taU,  i.  e., 
an  estate  to  particular  classes  of  heirs,  which  by  statute 
{§  5150)  are  converted  into  a  fee  simple;  (5)  life  estates, 
which  may  be  by  act  of  the  parties  for  the  grantee's  own 
life,  for  the  life  of  another,  or  an  estate  not  expressly  for 
life,  but  which  may  last  for  life  or  may  terminate  sooner  by 
the  happening  of  some  event,  as,  "a  conveyance  during  mar- 
riage", or  "until  marriage,"  or  "as  long  as  Z  resides  abroad"; 
or  by  operation  of  law,  a  life  estate  may  be  an  estate  by  the 
curtesy  (see  title  Curtesy)  or  an  estate  in  dower  (see  title 
Dower) . 

E^tes,  as  respects  the  quality  or  qualifications  of  inter- 
est, are  (1)  uses,  i.  e.,  the  right  in  one  person  (the  beneficiaty) 
to  take  the  profits  of  land  of  which  another  holds  the  legal 
title  and  possession,  which  use  the  statute  (§  5155)  converts 
into  a  legal  estate;  (2)  trusts,  i.  e.,  uses  not  converted  into 
legal  estates  under  the  statute  (§  5156)  of  uses,  they  being 
the  same  as  uses  before  the  statute,  or  trusts  created  by  a  court 
of  equity — see  Trusts  and  Trustees;  (3)  conditions,  i.  e.  a 
quali£cation  annexed  to  a  conveyance  of  land  whereby  it  is 
provided  that  in  case  a  particular  event  does  or  does  not 
happen  or  the  grantee  does  or  omits  to  do  a  particular  act, 
an  estate  shall  commence  (when  it  is  called  a  condition  pre- 
cedent) or  be  defeated  (when  it  is  called  a  condition  subse- 
quent);  (4)  mortgage — see  Mortgage,  section  1;  (5)  deed 
of  trust  to  secure  a  debt — see  Deed  of  Trust,  section  1;  (6) 
vendor's  Hen,  i.  e.,  a  lien  retained  by  the  vendor  or  grantor, 
in  the  conv^ance,  for  the  payment  of  the  purchase  money  or 
some  part  thereof    (Code,   §   5183) ;    (7)    statutory  liens  of 
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varUnuf  kinds ^  as,  of  judgments  or  decrees,  forthcoming  bonds, 
attachments,  Us  pendens  (i.  e.,  a  lien  filed  pending  a  suit), 
mechanic's  lien,  supply  liens,  etc. 

Estates,  as  respects  the  time  of  enjoyment,  are, — (1)  a 
reTJiainder^  i.  e.,  what  is  left  of  an  entire  grant  of  lands  after 
a  preceding  part  of  the  same  estate  has  been  disposed  of, 
whose  regular  expiration  the  remainder  must  await,  as  where 
land  is  granted  to  one  for,  say,  ten  years,  or  for  life,  and  then 
to  another  in  fee  simple,  this  latter  estate  being  the  remainder; 
(2)  a  reversion^  i.  e.,  the  remnant  of  an  estate  continuing  in 
the  grantor,  after  the  grant  of  an  estate,  say,  for  ten  years  or 
for  life  to  another;  and  (3)  an  exectU&ry  Umitation^  i.  e.,  an 
estate,  other  than  a  remainder  or  reversion  that  takes  eifect  in 
the  future. 

Estates,  as  respects  common  interests,  are  (1)  joint  ten- 
ofncy^  i.  e.,  where  lands  are  granted  or  willed  to  two  or  more 
persons,  to  hold  in  fee  simple,  for  life,  for  years,  or  at  will ; 
(2)  tenamcies  hy  entireties^  i.  e.,  an  estate  to  husband  and 
wife,  which  by  statute  (§  5159)  is  converted  into  a  joint  ten- 
ancy or  tenancy  in  common;  (3)  tenancy  in  eofwman^  i.  e., 
where  two  or  more  hold  undivided  interests  in  the  same  land, 
under  different  titles,  or  under  the  same  title,  but  at  different 
periods,  or  conferred  by  words  giving  the  grantees  distinct 
shares;-  (4)  tenancy  in  coparcenary^  i.  e.,  where  lands  of  in- 
heritance descend  to  two  or  more  persons  as  joint  heirs;  and 
(5)  judicial  partition  of  common  interests,  the  decree  of  par- 
tition itself  without  conveyance  vesting  the  legal  title  in 
the  co-owners  (Code,  §  5282) ;  or  the  court  may  appoint  a 
commissioner  to  make  the  conveyance  (§  6296). 

§  3.  F«e  timple* — For  definition,  see  section  2,  above* 
To  create  a  fee  simple  estate  it  is  no  longer  necessary  to 
mention  ^'heirs''  in  the  conveyance,  grant  or  will.  (Code, 
§  5149.) 

(4)  Life  estate;  incidents. — ^As  to  life  tenant's  right  to 
use  trees,  grass,  etc.,  growing  on  the  land  (called  ^^estovers"), 
see  section  1,  (3),  above;  as  to  fixtures,  see  Fixtures.  Cer- 
tain other  incidents  of  a  life  estate  are  treated  under  Land- 
lord and  Tenant,  as  follows:  Emblements,  or  the  tenant's 
right  to  the  away-going  crops,  see  section  5,  (10) ;  waste, 
section  5,  (11) ;  repairs,  section  5,  (2). 
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It  is  the  duty  of  a  life  tenant  to  pay  the  interest  on  en- 
cumbrances on  the  land.  If  the  debt  falls  due  during  his 
life,  he  or  she  pays  (the  remainderman  or  reversioner  pays 
the  rest)  only  what  would  equal  the  present  value  of  all 
annual  payments  of  interests  during  the  probable  period  of 
his  or  her  life,  with  interest  compounded,  computed  according 
to  the  mortality  table  as  found  ii^  section  5131  of  the  Code. 
(1  M's  Real  Prop.,  §  217.) 

The  life  tenant  must  also  pay  the  yearly  taxes;  but  as- 
sessments for  local  benefits,  like  the  principal  of  an  encum- 
brance, should  be  paid  by  the  remainderman  or  reversioner. 
(1  M's  Real.  Prop.,  §  219.) 

As  to  apportionment  of  rent  upon  the  life  tenant's  death, 
in  case  of  a  sub-lease,  see  Apportion/ment. 

An  adult  life  tenant  of  real  or  personal  property,  where 
there  is  limited  thereon  any  other  estate,  vested  or  contin- 
gent, and  where,  if  vested,  at  least  some  of  the  remaindermen 
are  incapable  of  giving  their  consent,  may,  if  a  sale  is  not 
prohibited  by  the  writing  creating  the  estate,  file  a  bill  in 
a  court  of  equity  to  sell  the  whole  fee  simple  or  absolute 
estate,  which  the  court  will  do  if  it  appears  his  interests  will  be 
promoted  and  the  rights  of  no  other  persons  will  be  violated 
thereby.  (Code,  §  5161.)  But  question  whether  the  statute 
in  its  present  form  is  constitutional  as  to  sale,  at  the  instance 
of  the  life  tenant,  of  the  vested  remainder  of  adult  remain- 
derman (see  123  Va.  268).  The  Revisors  think  it  is — see  note 
to  §  5161.  The  remainder  may  be  sold  at  their  instance — see 
Remainder  section  7. 

As  to  how  a  life  estate  passes  at  death,  by  section  5383 
of  the  Code,  any  estate  for  the  life  of  another  goes  to  the 
administrator  or  executor  of  the  party  entitled  to  the  estate, 
and  is  assets  in  his  hands,  and  is  applied  and  distributed  as 
the  personal  assets  of  such  party. 

For  two  prominent  intances  of  life  estates,  see  Curtesy 
and  Do'wer, 
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REAL  ESTATE  AGENT  OR  BROKER 

See  Agents  cmd  Agency;  Brokers 

§  1.    Definition;  his  authority  and  power 
§  2.    Commission 
i  3.    License 

§  1.  Definition;  his  anthority  and  power. — A  real  estate 
agent  or  broker  is  one  who  negotiates  the  sale  or  purchase  of 
real  estate;  but  their  powers  do  not  generally  extend  to 
executing  the  sale,  but  merely  to  bringing  the  parties  to- 
gether, or  to  negotiate  for  the  contract.  His  business  gen- 
erally is  to  find  a  purchaser  who  is  willing  to  buy  on  the 
terms  fixed  by  the  owner.  He  has  no  implied  authority  to 
bind  his  principal  by  signing  a  contract  of  sale.  »Nor  has 
he  such  authority  to  fix  the  terms  of  sale,  time  of  possession, 
nor  the  covenants  to  be  contained  in  the  deed.  He  cannot 
materially  change  the  terms  of  sale  fixed  by  the  principal 
without  his  consent.  He  is  a  special  agent  and  must  pursue 
his  instructions  and  act  within  the  scope  of  his  limited  power ; 
and  those  who  deal  with  him,  if  he  exceeds  his  authority,  do 
so  at  their  peril.  A  real  estate  agent  authorized  to  ^'list" 
and  "place"  property  on  commission  has  no  authority  to  sign 
a  contract  of  sale.  The  owner  of  land  cannot  verbally  au- 
thorize an  agent  to  make  a  valid  written  contract  for  the  sale 
of  it  (Chatham's  case,  24  S.  E.  61;  but  see  Davis'  case  87  Va. 
559,  and  9  Leigh  387).  But  where  an  agent  is  authorized  by 
writing  to  sell  land,  he  has  authority  to  enter  into  such 
written  agreement  as  may  be  necessary  for  that  purpose ;  for 
the  authority  to  sell  implies  an  authority  to  do  everything 
necessary  to  complete  the  sale  and  make  it  binding.  So  he 
may  receive  the  cash  payment.  (2  Rand.  6;  9  Leigh,  387; 
82  Va.  667,  664,  808;  88  Va.  411,  414,  466;  92  Va.  681.) 

§  2.  Commission* — ^A  real  estate  broker  or  agent  to  be 
entitled  to  compensation  must  complete  the  sale.  He  must 
find  a  purchaser  in  a  situation  ready  and  willing  to  complete 
the  purchase  upon  the  terms  agreed  upon,  before  he  is  en- 
titled to  conmiission.  When  he  has  found  such  a  purchaser 
who  has  entered  into  a  valid  contract,  his  right  to  compen- 
sation cannot  be  defeated  by  the  fault  of  the  seller,  by  his 
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migrepresentations,  or  by  his  whimsical  or  unreasonable  re- 
fusal to  comply  with  his  contract  (98  Ya.  844). 

^^A  broker  is  usually  employed  upon  a  contingent  fee. 
Whether  he  has  earned  his  fee  or  not  depuids  on  the  terms 
of  his  employment.  A  broker  may  be  employed  to  sell  upon 
certain  terms,  or  he  may  not  have  authority  to  propose  any 
terms,  but  simply  undertakes  to  find  a  buyer  or  purchaser. 
Thus  P,  who  desires  to  sell  a  piece  of  real  estate,  may  ask  A 
to  secure  a  purchaser  for  him.  A  finds  that  C  is  desiring  to 
buy  a  lot  in  that  vicinity,  and  C  expresses  himself  as  willing 
to  buy  P^s  lot  if  satisfactory  terms  can  be  arranged.  So  far 
A  has  earned  no  fee.  If  P  sees  fit  to  withdraw  or  if  P  and  C 
cannot  agree  on  terms,  A  cannot  complain,  because  he  was 
never  empowered  to  submit  any  certain  terms.  If,  however, 
P  does  sdl  to  C,  whom  A  has  secured,  A  is  entitled  to  a  com- 
mission, although  P  may  have  carried  on  all  the  negotiations 
himself  and  dispensed  with  A's  services  in  order  to  deprive  A 
of  his  fee.  If,  on  the  other  hand,  P  employs  A  to  find  a 
purchaser  to  buy  on  certain  terms  and  A  finds  a  purchaser 
who  is  willing  to  buy  on  those  terms,  then  inasmuch  as  A  has 
done  his  part,  he  is  entitled  to  his  fee  whether  P  enters  into 
a  contract  with  C,  or  refuses  to  do  so.  But  even  in  this  case, 
P  might  revoke  A's  authority  at  any  time  before  he  finds  the 
purchaser,  without  becoming  liable  to  A  unless  P  and  A  had 
contracted  for  a  certain  definite  period.  Merely  naming  a 
definite  period  is  not  sufficient  to  constitute  a  valid  contract. 
There  must  be  a  consideration  to  support  the  agreement 
Even  then  there  may  be  revocation,  but  if  that  revocation  is 
a  breach  of  contract,  the  broker  would  be  entitled  to  dam- 
ages."   (Bays^  Am.  Com.  Law,  §  85.) 

§  3.  License^ — ^A  real  estate  agent,  called  "a  land 
agent,"  is  required,  under  penalty  of  $100  to  $500  for  each 
offense,  to  obtain  a  license  as  such,  which  costs  in  towns  not 
over  2,000,  $10  and  12^  cents  on  each  $100  of  amount  of 
sales ;  if  in  a  town  of  2,000  to  3,000,  $10  more,  or  if  3,000  to 
4,000,  $20  more,  or  4,000  to  5,000,  $30  more;  or  if  in  a  city  of 
5,000  or  more,  $40  more.  Where  a  firm,  the  tax  is  on  the  firm 
and  not  each  member  (Acts  1915,  p.  232;  2  Code  1919,  p.  3127> 
§§  54,  66). 

§  4    Useful  forma  under  ''RmI  Estate  Agent.''— [The 
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following  forms  are  made  up  from  forms  successfully  used 
for  the  past  20  years  by  W.  D.  Hill  &  Company,  Real  Estate 
Agents  and  Auctioneers,  South  Boston,  Va.] 

No.  1.    Gabd  Libtino  Citt  or  Town  Pbopebtt  with  Real  Estate  Agent 

I  own  lot  No. ,  block  No. .  (or  lot  at  street  and  houae 

No.  ); — rooms  in  house:   1     Water   (city,  cistern,  or 

weU):  .    Other  improyements:  


I  wlU  sell  same  for  %^ ,  and  wiU  allow  W.  D.  H.  ft  Gomi»any, 

South  Boston,  Va.,  5  per  cent,  commission  for  negotiating  sale.    Date 
,  192—.  (Signed) . 


Na  2.    O>NTBA0T  Listing  Pbopebtt  and  Attthobizing  Agent  to  Sign 

CoNiBAOT  or  Sale 

I  hereby  place  my  property  containing acres  more  or  less. 


and  situated  and  described  as  foUows: 

>  i 


in  your  hands  for  sale.  And  I  hereby  authorize  and  empower  W.  D. 
Hill  and  Company,  South  Boston,  Va.,  to  sell  said  property  upon  the 
terms  hereinafter  set  out,  and  to  enter  into  and  execute  all  necessary 
contracts  with  the  purchaser  to  carry  out  said  sale  and  to  sign  my 
name  to  said  contract  of  sale  as  my  agent    I  agree  to  accept  for  said 

property  the  sum  of dollars  (| ),  terms  to  be  cash  or  not 

lees  than  one-third  cash,  the  balance  in  three  equal  instalments  payable 
at  or  on  or  before  1,  2  and  3  years  from  date  of  sale  respectiyely,  the 
deferred  pajonents  bearing  interest  flrom  the  day  of  sale  at  the  rate  of 
six  per  cent  per  annum*  and  to  be  secured  by  deed  of  trust  on  the 
entire  property,  or  at  such  smaller  price  as  may  be  acceptable  to  me. 

And  in  consideration  of  the  serrices  to  be  performed  by  the  said 
W.  D.  Hill  ft  Company,  in  effecting  a  sale  of  propeity,  I  agree,  if  said 
property  is  sold  by  them,  or  through  their  influence  or  introduction, 
to  pay  them  10  per  cent.  ■  of  the  selling  price  as  their  commis- 
sions or  compensation  for  such  service,  said  commission  to  be  paid 
from  — . payment  of  the  purchaser. 

This  agreement  is  to  be  in  force  and  binding  on  me  untU  I  shall 
haye  giyen  you  16  days  written  notice  of  the  sale,  transfer  or  withdrawal 
of  the  property.  But  this  notice  shall  be  Toid  and  the  contract  in 
full  force,  should  I  sell  the  said  farm  to  any  one  whose  attention,  as 
a  purchaser,  has  been  called  to  said  proper^,  previous  to  such  with- 
drawal. 

I  agree  in  the  event  of  sale  of  said  property,  to  furnish  the  pur- 


1586  REAL  ESTATE  AGENT  OR  BROEXR 

chaser  an  abstract  of  title  showing  said  property  dear  of  liens,  and 
encumbrances,  and  a  deed  to  said  property  with  general  warranty 
signed  and  acknowledged  by  myself  and  my  wife  (if  married). 

I  agree  if  the  abOTe  property  is  sold  at  the  price  of  $ net  to 

me,  that  I  will  allow  to  the  said  W.  D.  Hill  ft  Company,  as  their  com- 
mission and  compensation  for  selling  the  said  property,  all  of  the 
purchase  money  received  for  said  property  oyer  and  aboTe  the  said 

sum  of  % net  to  me.    This day  of ,  192 — . 

1— « (bbai.) 

' (bral) 


Na  3.    Contract  fob  Auction  Sale  of  Land  Divided  up  into  Pabcbxs 

This  agreement  made  and  entered  into  this  the  day  of 

-,  192 — ,  by  and  between  A.  (B..  B.  C,  and  C.  D..  ►—  county. 


of  Virginia,  partieci  of  the  first  part,  and  W.   D.  Hill  St  Company, 

county,  Virginia,  party  of  the  second  part . 

Witnesbeth:    That  for  and  in  consideration  of  the  sum  of  one 

dollar  (11.00)  paid  by  the  parties  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  and  for  the  further  consideration 
hereinafter  mentioned,  the  party  of  the  second  part  does  hereby  agree 
to  offer  for  sale,  and  exclusive  sale  from  party  of  the  first  part  for 

days  from  this  date  that  certain  lot,  tract,  or  parcel  of  land 


situate  in  County  of ;,  Virginia, and  containing 

acres,  more  or  less,  and  more  fully  described  as  follows,  to-wit:  [Here 
describe  the  property];  upon  the  following  terms  and  conditions. 

FtBST.  That  partlei^  of  the  first  part  do  agree  to  put  the  said'  land 
In  first-class  shape  for  sale  by  doing  all  surveying,  subdividing,  and 

having  not  less  than  blue-prints  made,  and  such  other  work 

as  may  be  necessary  for  the  conduct  of  the  sale,  the  same  to  be  at  the 
expense  of  the  party  of  the  first  part 

Second.  The  party  of  the  second  part  does  agree  to  furnish.  [Here 
state  what]  on  the  day  of  the  property  is  offered  for  sale,  also  advertise 
for  sale  the  land  mentioned  herein  in  a  thorough,  and  business-like 
manner  by  doing  all  newspaper  work,  handbills,  cloth  signs,  personal 
letters,  etc.,  as  they  may  deem  necessary  in  order  to  cause  prospective 
buyers  to  attend  at  the  time  and  place  advertised.  They  also  agree 
to  furnish  at  the  time  and  place  advertised  all  prizes  that  they  may 
deem  necessary  to  be  given  away  to  induce  prospective  buyers  to  at- 
tend thereat,  and  induce  them  to  stay  close  to  the  auctioneer,  and 
furnish  A.  C,  auctioneer  to  cry  the  sale,  ground  men  to  mingle  with 
the  crowd,  showing  the  maps,  and  the  strong  points  of  the  property 
being  offered  for  sale,  and  causing  prospective  buyers  to  bid  on  same, 
also  a  derk  to  keep  an  accurate  account  of  all  property  sold,  and  all 
other  help  necessary  to  conduct  a  sale  in  a  rapid  and  business-like 
manner. 

Thibd.  For  which  service  the  parties  of  the  first  part  agrees  to 
pay  to  the  party  of  the  second  part  a  commission  of  ten  per  cent  for 
any  sale  or  sales  of  any  part  or  all  of  the  property  that  may  be  sold 
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hy  the  party  of  the  seconcT  part,  and  confirmed  by  the  parties  of  the 
first  part,  regardless  ot  any  daase  in  this  contract,  or  any  subsequent 
agreement 

Fourth.  The  price  named  by  the  parties  of  the  first  part  shall 

not  exceed  | ,  ezdusiye  of  a  commission  of  ten  per  cent,  on  any 

and  all  sales  confirmed. 

Fifth.    It  is  agreed  that  when  the  property  has  been  sold,  should 

the  price  exceed  the  sum  of ,  t^at  any  and  all  sums  oyer  that 

amount  shall  be  considered  an  overage  and  shall  be  divided,  

to  the  party  of  the  first^  and /  to  the  party  of  the  second  part 

Sixth.  It  is  agreed  that  whereas  the  party  of  the  second  part  will 
be  put  to  a  great  deal  of  expense  in  advertising  and  selling  this  prop- 
erty therefore  the  parties  of  the  first  part  agrees  to  sell,  confirm  or  pay 
a  sufficient  amount  to  cover  the  actual  expense  of  said  sale  not  to 
exceed  the  sum  of  $ 

Seventh.  It  is  agreed  that  the  sale  shall  be  upon  the  terms  of 
I cash  and  balance [state  terms],  with  six  per  cent  inter- 
est. The  deferred  payments  to  be  secured  by  a  vendor's  lien  or  deed  of 
trust  on  the  property  of  each  purchaser,  and  party  of  the  first  part  to 
make  a  good  and  sufficient  deed  with  general  warranty  to  all  purchasers, 
and  to  furnish  abstract  of  title  to  said  property  if  required. 

Given  under  our  hand  this  the  day  of ,  192 — . 

A.  B. 

B.  C. 

C.  D. 
W.  D.  H.  ft  Co. 

No.  4.    Letteb<!ontbact  fob  Auction  Sale  of  Land,  DivmED  into 

Parcels 

South  Boston,  Va., »  192 — . 

Mr.  A.'B., 

Chatham,  Va. 

Dear  Sir: 

With  reference  to  the  sale  of  your  property  situated  (state  where). 

containing  acres,  we  are  willing  to  sell  same  for  you  "The 

Auction  Way*^  or  privately,  after*  it  has  bean  subdivided,  at  sometime 
to  be  mutually  agreed  on  between  us,  on  the  following  terms,  to-wit: 

First:  Tou  are  to  have  the  property  surveyed  and  subdivided, 
blue  prints  made,  record  plat  and  all  deeds  of  trust  which  is  to  be 
at  your  cost  and  expense. 

Second:  We  agree  to  advertise  the  sale  of  the  property  in  a 
thorough  and  business-like  manner  through  the  employment  of  pla- 
cards, circulars,  cloth  signs,  mailing  lists  and  other  methods,  furnish 
two  auctioneers;  ground  men  to  mingle  with  the  crowd;  a  clerk  to 
keep  an  accurate  record  of  all  sales  made,  prepare  deeds,  deeds  of  trust 
and  notes;  and  a  statement  showing  all  sales  and  deliver  to  you  all 
monies,  notes  and'  other  evidences  of  debt  all  of  which  is  to  be  at  our 
cost  and  expense. 

Third:    Before  the  auction  sale  a  schedule  of  prices  is  to  be  made 
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oat  on  the  ntrioua  trnctB,  which  Bchedale  we  will  maintain  aa  for  as 
poflsible,  same  not  to  exceed  I . 

Fourth:  For  our  aerrloes  you  agree  to  pay  us  a  commission  of 
ten  per  cent,  on  any  public  or  prirate  sale  or  sales,  made  by  ua  and 
oonflrmed  by  you. 

Foth:  You  guarantee  that  our  commissions  shall  amount  to  at 
least  $ . 

Sixth:  Terms  of  sale  one-third  cash,  the  balance  in  one,  two  and 
three  years,  secured  by  deeds  of  trust  on  each  purchase,  or  such  other 
terms  as  may  be  agreed  on. 

Skvbhth:  You  agree  to  allow  us  sixty  days  after  the  sale  to  dis- 
pose of  any  unsold  portions  of  the  property  at  a  price  in  accordance 
with  the  schedule  of  prices  herein  referred  to. 

If  the  above  is  agreeable  to  you  kindly  sign  the  acceptance  daoae 
below,  keeping  one  copy  and  returning  one  to  us  and  this  will  act  as 
a  oontnct  between  us  for  the  purposes  mentioned. 

Yours  very  truly, 

W.  D.  H.  *  Co. 

The  above  conditions  and  terms  are  hereby  accepted,  this  the 

day  of ,  192— w 

A.  B. 


No.  5.    Orrmf  Comnuor  roa  Purchase  or  Lako 
tSee  No.  4,  under  CVm(fracf«.] 


RE-CAPTURE  OF  PROPERTY  OR  PERSON 

See,  also,  Arrest;  Assault  amd  Battery;  Manslaughter. 

Where  one  has  deprived  another  unlawfully  of  his  goods, 
or  wrongfully  detains  his  wife,  child,  or  servant,  the  party 
aggrieved  may  lawfully  claim  and  retain  wherever  he  hap- 
pens to  find  them,  so  it  be  not  in  a  riotous  manner,  or  at- 
tended with  a  breach  of  the  peace.  The  reason  for  allow- 
ing this  self-redress  is  obvious,  for  otherwise  it  might  be  im- 
possible to  obtain  redress  at  all.  His  goods  may  be  after- 
wards conveyed  away  or  destroyed,  and  his  wife,  child,  or 
servant  concealed  or  carried  out  of  his  reach,  if  he  had  no 
speedier  remedy  than  the  ordinary  process  of  the  law.  But 
as  the  public  peace  is  a  superior  consideration  to  any  one 


RECEIPT  1689 

man's  private  property  or  individual  rights;  and  as,  if  in- 
dividuals were  once  allowed  to  use  private  force  as  a  rem- 
edy for  private  injuries,  all  social  justice  must  cease^  and 
the  strong  give  law  to  the  weak;  for  these  reasons  this  right 
of  re-caption  is  never  to  be  exerted,  where  such  exertion 
must  occasion  strife  and  bodily  contention,  or  endanger  the 
peace  of  society.  If,  for  instance,  my  horse  is  taken  away, 
I  may  lawfully  seize  him  in  a  highway  or  public  inn^  pro- 
vided I  commit  no  breach  of  the  peace  in  so  doing;  but  I 
cannot  dispossess  the  wrong-doer  by  force,  nor  break  open 
a  private  stable,  nor  even  invade  a  stranger's  grounds  to 
take  him,  except  he  be  feloniously  stolen,  but  must  have  re- 
course to  an  action  at  law.     (4  Min.  Inst.  119-20.) 


RECEIPT 

(Hawkins'  Legal  Counselor,  pp.  534-5.) 

§  1.  Receipts  as  evidence  in  general 

f  2.  Receipts  in  deeds 

i  3.  Separate  receipts  under  seal  conclusive 

{  4.  Officer's  receipt 

{  5.  Receipt  where  debt  paid  by  check,  note,  etc,  which  is  not  paid 

§  6.  Form  of  "Receipt" 

§  1.  Receipts  as  e!vidence  in  generaL — ^A  receipt  may 
be  used  as  evidence  against  one  just  as  any  other  declara- 
tion or  admission.  A  simple  receipt  not  under  seal  is  pre- 
sumptive evidence  only  and  may  be  rebutted  or  explained 
by  other  evidence  of  mistake  in  giving  it,  or  of  non-payment 
or  of  the  circumstances  under  which  it  was  given.  A  re- 
ceipt expressed  to  be  in  full  or  in  full  of  all  accounts  or  of 
all  demands  is  of  a  much  more  conclusive  character,  because 
it  furnishes  evidence  of  mutual  compromise  and  settlement 
of  the  claim  of  the  parties,  and  such  a  receipt  will  often 
operate  to  extinguish  a  claim  although  the  creditor  may  be 
able  to  show  he  did  not  receive  all  that  was  due  him,  for 
where  parties  after  consideration  mutually  agree',  upon  a 
balance  between  them  even  if  there  be  honest  dispute  about 
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the  account  they  will  be  bound  by  it,  and  a  receipt  in  full 
given  with  a  knowledge  of  the  circumstances  or  with  ap- 
parent intent  to  settle  in  full  will  be  evidence  of  full  sat- 
isfaction. Nevertheless  such  a  receipt  even  may  be  over- 
come by  proof  of  fraud  or  misrepresentation,  or  ignorance 
of  fact,  or  such  mistake  as  enters  into  and  vitiates  the  com- 
promise, showing  that  in  fact  no  intended  and  valid  com- 
promise was  made,  or  by  evidence  of  the  taking  of  an  un- 
conscionable advantage. 

§  2.  Receipts  in  deeds* — ^As  to  receipts  in  deeds  (or  pur- 
chase money,  generally  the  seller  and  persons  claiming  un- 
der him  are  estopped  from  denying  that  the  consideration 
therein  mentioned  was  given  or  passed,  so  far  as  attempt- 
ing to  defeat  the  conveyance  goes,  but  in  a  suit  for  the  re- 
covery of  the  purchase  money,  or  in  an  action  to  recover,  a 
debt  which  was  in  fact  paid  by  the  conveyance,  or  in  an 
action  for  a  breach  of  a  covenant  in  the  deed  or  the  like,  the 
grantor  may  show  that  the  consideration  was  not  in  fact  paid 
or  that  a  consideration  in  addition  to  that  mentioned  in  the 
deed  was  to  be  paid;  also  where  the  deed  is  attacked  for 
fraud  or  is  impeached  by  creditors  as  being  without  con- 
sideration and  fraudulent  against  them  and  therefore  void, 
or  where  it  is  the  purpose  to  show  the  conveyance  to  be  other- 
wise illegal,  the  receipt  may  be  explained  or  contradicted. 

§  3.  Separate  reoaq^ta  under  seal  condnaivey — ^Receipts 
under  seal,  however,  where  they  are  not  merely  a  part  of 
a  sealed  instrument  designed  to  have  some  other  effect  than 
that  of  a  mere  receipt,  are  conclusive  to  the  same  extent  as 
other  specialties  or  instruments  under  seal,  and  are  impeach- 
able only  for  fraud  or  mistake  of  a  material  fact.  A  re- 
ceipt embodying  a  contract  is  not  open  to  the  explanation 
or  contradiction  permitted  in  the  case  of  a  simple  receipt, 
as  for  example  where  one  receipts  for  money  and  in  the  same 
instrument  follows  this  by  a  statement  that  it  is  in  payment 
for  certain  goods  to  be  delivered,  this  being  in  the  nature 
of  a  written  contract  which  is  not  ordinarily  open  to  explana- 
tion by  verbal  evidence.  (See  Contract.)  A  bill  of  lading 
which  is  a  receipt  for  goods  delivered  to  a  carrier  for  shipment 
is  an  exception  to  this  rule,  for  such  a  receipt  may  be  ex- 
plained by  other  evidence,  and  it  may  be  shown  by  verbal 
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testimony  that  the  things  actually  received  were  not  as  re- 
ceipted for.  This  is  due  no  doubt  to  the  impracticability  of 
examining  and  counting  articles  offered  for  shipment  in 
every  instance.  The  part  of  the  contract  in  a  bill  of  lading, 
however,  which  consists  of  an  undertaking  to  transport  the 
goods  can  not  be  varied  by  verbal  evidence. 

§  4.  Offioei^s  raoeipL — Where  goods  have  been  attached 
or  levied  on  under  execution,  the  officer  attaching  under  the 
practice  in  some  places  frequently  delivers  them  to  a  third  per- 
son, and  takes  a  receipt  therefor  upon  agreement  to  redeliver 
to  the  officer  upon  demand.  The  receiptor  in  such  case  can 
not  afterwards  deny  that  the  attachment  was  made  or  that 
it  was  insufficient  or  illegal.  Nor  can  he  deny  that  the  prop- 
erty was  that  of  the  debtor  except  in  mitigation  of  damages 
where  he  is  sued  for  non-delivery.  (See,  also.  Sheriffs^  Ser- 
geants^ ^c.) 

§  5,  Reoeipt  wliere  debt  paid  by  cbeck,  note^  etc., 
which  is  not  paid. — Where  a  check,  or  negotiable  instrument 
is  given  for  an  indebtedness  or  check  is  given  for  an  indebted- 
ness it  is  presumed  to  have  been  accepted  on  the  condition  that 
it  shall  not  work  a  discharge  of  the  demand  until  paid,  and  if 
a  receipt  in  such  case  he  given  which  is  silent  as  to  the  fact  that 
it  was  a  check  or  negotiable  instrument  which  was  actually  re- 
*  ceived,  the  effect  of  the  receipt  may  be  overcome  by  proof  that 
the  payment  admitted  was  in  fact  by  an  instrument  which  was 
not  good  or  which  has  not  been  paid,  in  which  case  the  original 
indebtedness  will  still  exist.  The  extinguishment  of  the  orig- 
inal indebtedness  by  delivery  of  the  check  or  new  obliga- 
tion and  giving  a  receipt  for  the  amount  thereof,  is  not  to 
be  presumed  unless  it  be  shown  that  such  was  the  intent 
of  the  parties. 

§  e.    Form  of  ''ReceipL''— 


Va., ,  192—. 


Received  from  C.  G.  | ,  In  tall  of  acooant  to  date  (or  "In  faU 

of  all  demands";  or  "In  fall  for  a  horse  (or  osther  thing)  this  daj 

sold  and  delivered  to  him"  or  "sold  and  delivered  to  him  on  the 

day  of ,  192—") ;  or 

Received  from  C.  C.  his  sixty  day  negotiable  note  in  our  favor 

dated ,  192 — ,  or  | ,,  in  full  of  all  demands,  when  paid;  (or 

"In  iMirt  payment  of  balance  due  me";  or  "in  full  for  account  rendered 

\,  192—";  or  "in  fun  for  blU  of ,  192—,"  or  as  the  case 

may  be) ;  or 
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Ree«lTed  t«n  oows,  six  horwm  (or  oth«r  ttoek),  whidi  I  hkw 
promiMd  to  keop  Uuroosh  the  winter  and  feed  with  good  fodder  and 
hay.  etc,  and  return  tn  good  condition  ,  192 — ,  casualties  ex- 
cepted, he  paying  |10  each.   Witness  mj  hand  and  seal.  A.  B. 


RECEIVERS 


§  1.  Whan  ooDaetioii  of  monagr  laroeiiy^ — Collection  of 
money  by  a  receiver  before  giving  bond  and  failure  to  ac- 
count for  the  same  is  larceny.     (Code,  §  6273.) 

§  2.    Proet^Sog^  by  rale  against— See  Code,  §§  6274-7. 

§  S.    General  iMehrers.— See  Code,  §§  6280-91,  6294-5. 

I  4.    Soils  against  ncaivars^See   Code,   §§  6291-3. 


RECORDATION  OR  REGISTRY 

(For  the  *^orrens  System"  of  registry*  etc.,  see  Code,  §  5225, 
continuing  in  force  Acts  1916,  pp.  70,  558,  as  amended 
by  Acts  1918,  p.  629,  and  Acts  1922,  amended  §  89.) 

I  1.    Recordation  not  necessary  as  between  the  parties 
i  2.    Objeet  of  recordation 

S  3.    What  writings  and  liens  are  recordable,  and  effect  or  recorda- 
tion 
i  4.    Where  writings  and  liens  to  be  recorded  or  docketed 
I  6.    In,  what  books  writings  and  liens  are  recorded  or  docketed 

(1)  Deed  Book 

(2)  Miscellaneous  Lien  (Book 

(3)  Bond  Book 

(4)  WiU  Book 

(5)  Judgment  Docket 

(6)  Marriage  Register 

(7)  "Writings  Partially  Proved"  Book 

(8)  Conditional  Lien  Book 

(9)  Crop  Lien  Book 

(10)  Mutual  Assurance  Society's  Lien  Book 

(11)  Federal  Farm  Loan  Mortgage  Book 

(12)  Plat  (Book 

S  6.    Acknowledgment  or  proof  of  writings  for  recordation 
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'  S  7.    Priority  of  wrltinc^  admitted  to  record  tbe  same  day 
I  8.    State  tax  and  clerk's  fees  for  recording  wrltngs  and  liens 

(1)  State  tax 

(2)  Clerk's  fees 

(3)  Examples 

§  9.    Useful  tables  of  fees  for  recording  or  docketing  writings  or 
liens 

§  1.    Recordation  not  necessary  as  between  the  parties. 

— ^As  between  the  parties  to  the  transaction,  recordation  is 
not  necessary,  unless  in  the  single  case  of  a  tax  deed — see 
Delinquent  Tax  ScHe,  section  18. 

§  2.  Object  of  recordation. — ^The  object  of  recordation 
is  to  give  notice  to  third  persons,  viz.,  in  some  cases  to  sub- 
sequent purchasers  for  value  and  without  notice,  and  in  others 
to  those  and  creditors. 

Not  recording,  it  should  be  observed,  in  no  degree  af- 
fects the  validity  of  a  conveyance  or  writing  as  to  parties 
thereto,  their  heirs  and  devisees,  or  as  to  purchaser  without 
valuable  consideration,  and  also  as  to  purchasers  for  valuable 
consideration,  but  with  notice;  for  the  registration  is 
is  only  designed  for  the  acquaintance  of  third  persons  or 
strangers  with  the  existence  of  the  writing,  and  for  the 
preservation  thereof.  Also  it  is  convenient  to  get  a  certi- 
fied copy  at  any  time  to  be  used  as  evidence.  If  the  writ- 
ing is  not  acknowledged  it  may  after  6  months,  upon  direc- 
tion of  any  one  interested*  be  recorded  for  preservation 
(Code,  §  5213). 

§  3.  What  writinir*  and  Eens  are  recordable,  and  effect 
of  recordation. — Recordation  is  to  give  notice  to  third  per- 
sons. Various  writings  and  liens  are  required  to  be  recorded 
or  docketed,  with  varying  effect  as  to  purchasers  and  cred- 
itors. 

The  following  are  governed  by  the  same  statutes  (§§ 
5192-5201,  and  Acts  1922,  amending  §  5194) : 

Deeds  of  conveyance  (see  ConveyanceSy  section  14) ; 
deeds  of  trust  (see  Deeds  of  Trusty  sections  9  and  10) ;  mort- 
gages (see  Mortgage^  section  9)  ;  bills  of  sale  (see  BiR  of  Sdle^ 
section  2) ;  and  contracts  for  the  sale  of  real  estate,  or  for 
the  lease  thereof  for  more  than  5  years,  and  contracts  in  re- 
spect to  real  estate  or  goods  and  chattels,  in  consideration 
of  marriage,  or  contracts  for  the  sale  of  goods  and  chattels 
(see  Contracts). 
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Any  loan  of  goods  and  chattels  where  the  possession  re- 
mains with  the  loanee  for  five  years,  or  any  deed  or  dispo- 
sition of  goods  and  chatteb  to  take  effect  in  the  future  where 
the  possession  remains  in  another  for  5  years,  is  ^Sroid  as 
to  creditors  of  and  purchasers  from  the  person  so  re- 
maiming  in  possession."     (Code,  §  5188.) 

A  power  of  attorney,  until  recorded,  is  void,  it  would 
seem,  as  to  creditors  and  purchasers  without  notice  (Code,  § 
5203). 

As  to  partitions  of  land,  assignments  of  dower  therein, 
and  judgments  or  decrees  for  land,  it  seems  their  recordation 
is  good  as  against  both  purchasers  and  creditors,  though  not 
so  stated  (Code,  §  5216). 

Attachments  against  the  real  estate  of  a  non-resident,  un- 
til recorded,  are  void  as  to  ^^subsequent  bona  fide  purchasers 
of  real  or  personal  estate  for  valuable  consideration  and 
without  actual  notice"  (Code,  §  6469). 

Notices  of  Federal  tax  liens  under  section  3186  of  the 
Revised  Statutes  are  to  be  filed  with  the  clerks  of  State  courts 
and  recorded — ^Acts  1922. 

Written  acts  of  re-entry  upon  land  for  condition  broken, 
when  recorded,  are  declared  evidence,  ^4n  all  cases,  of  the  facts 
therein  set  forth"  (Code,  §  5536). 

For  the  rule  as  to  liens  of  mechanics,  supply  men,  and 
laborers,  see  Liens  of  Mechanics  and  Others^  sections  3,  4,  5, 
and  7\  9l  lis  pendens^  i.  e.,  a  lien  filed  when  suit  is  brought, 
to  obtain  a  lien  on  real  estate  involved  in  the  suit,  see  Lis 
Pendens^  section  1;  any  conditional  sale  of  personal  prop- 
erty or  reservation  of  title  thereto  or  lien  thereon,  see  Condi- 
tional Sale  or  Reservation  Title  or  Lien^  section  1;  judg- 
ments, decrees  or  orders  for  the  payment  of  money,  see  Judg- 
ments^ section  7;  lien  for  the  get  of  a  colt  or  calf,  see  Liens 
of  Mechanics  and  Others^  section  24;  crop  lien  for  advances 
made  during  the  year  to  farmers  (crop  lien  for  advances  to 
tenants  and  laborers,  need  not  be  recorded) — see  Liens  of  Me- 
chanics  and  Others^  sections  26  and  27;  lien  against  commis- 
sion merchant,  see  Liens  of  Mechanics  and  Others^  see  section 
25.  For  the  recordation  of  plats  sub-dividing  land  within  a 
city  of  over  30,000,  or  within  10  miles  thereof,  into  3  or 
more  parts  for  laying  out  a  town  or  city,  or  addition  thereto, 
etc.,  see  Acts  1922,  p.  — . 
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"Creditors,"  unless  otherwise  indicated  by  the  context, 
are  not  creditors  in  the  popular  sense,  but  lien  creditors,  i. 
e.,  those  who  have  liens  imposed  by  law,  as,  a  judgment,  at- 
tachment, recognizance,  forfeited  forthcoming  bond,  or  an  ex- 
ecution (as  to  personal  property) ;  while  a  creditor  by  con- 
tract, as,  by  deed  of  tru^  or  mortgage,  reservation  and  crop 
lien  (as  to  personal  property),  etc.,  is  not  a  creditor,  but  in 
law  is  considered  a  purchaser.  For  "creditor"  in  the  broad 
and  popular  sense  of  general  creditors  as  well  as  lien  cred- 
itors, see  FrauchHsnt  and  VoluMairy  Cawveycofioes^  sections  3 
and  4. 

"Purchasers,"  under  the  registry  laws,  are  not  only  one 
who  has  bought  and  has  a  contract  or  deed,  but  also,  as 
just  stated,  one  who  has  obtained  by  contract  a  lien,  as,  by 
deed  of  trust,  mortgage,  reservation  lien,  crop  lien,  or  the 
like.  See  the  different  subjects  cited  above,  especially  Con- 
veyasMes^  section  14. 

§  4«  Where  wiitiiiga  and  liou  to  be  recorded  or  dock- 
eted^— ^The  writings,  enumerated  in  section  3,  above,  arc  re- 
quired to  be  recorded  in  the  clerk's  office  of  the  county  or  city 
wherein  the  real  estate  or  the  goods  and  chattels  embraced 
thereby  may  be,  and  this  is  true,  even  though  the  property  on 
which  there  is  a  lien  in  another  state  is  removed  to  this  State; 
and  if  such  property  be  in  more  than  one  county  or  corpora- 
tion, the  registration  must  be  in  each  one  in  order  to  be  valid  as 
to  so  much  as  shall  be  therein ;  but  a  judgment,  decree  or  order 
requiring  the  payment  of  money  or  a  power  of  attorney,  may, 
at  one's  pleasure,  be  recorded  in  any  county  or  corporation; 
and  a  deed  releasing  a  deed  of  trust,  in  whole  or  part,  may  be 
recorded  either  where  the  property  released  is  located  or  where 
it  was  when  the  deed  of  trust  was  recorded;  and  when  per- 
sonal property  embraced  in  the  first  group  of  cases  under 
section  3,  above,  is  removed  into  another  county  or  corpora- 
tion than  that  in  which  the  writing  relating  thereto  is  re- 
corded, such  writing,  if  recorded  therein  within  one  year, 
takes  effect  from  the  time  of  such  removal;  otherwise,  from 
the  time  of  such  new  registry,  but  reserving  to  minors  and 
insane  persons,  for  such  registry,  one  year  after  the  removal 
of  his  or  her  disability  (Code,  §  5196) ;  furthermore,  if  the 
original  be  lost,  a  copy  from  one  clerk's  office  may  be  re- 


KEOOBDATIOK  OR  REGI8TRT  1597 

ministrators,  trustees,  or  other  fiduciaries,  shall  be  recorded 
in  a  book  to  be  known  as  the  ^ill  Book';  provided  that 
the  judges  of  the  several  courts  in  the  Commonwealth,  be- 
fore whom  fiduciaries  are  required  to  qualify,  may,  by  an 
order  entered  either  in  term  or  in  vacation,  prescribe  that 
inventories,  appraisements,  accounts  of  sale  and  settlements 
of  accounts  of  fiduciaries,  together  with  all  reports  and  de- 
crees or  orders  or  portions  thereof  proper  to  be  recorded 
therewith,  shall  be  recorded  either  in  the  ^Current  Will  Book' 
or  in  a  book  to  be  kept  by  the  clerk  for  that  purpose  as  to 
such  judge  may  seem  proper." 

(5)  Judgment  Docket. — ^By  section  3393  of  the  Code^ 
as  amended  by  Acts  1920,  p.  828:  ^'Abstracts  of  all  judg- 
ments authorized  or  required  by  law  to  be  docketed  or  re- 
corded and  abstracts  of  all  executions  issued  on  any  judg- 
ment shall  be  recorded  in  a  book  to  be  known  as  the  'Judg- 
ment Docket'." 

(6)  Marriage  Register. — By  section  3393  of  the  Code, 
as  amended  by  Acts  1920,  p.  828:  ''All  matters  relating  to 
marriages  required  or  authorized  to  be  recorded  under  sections 
5075-7,  shall  be  recorded  in  a  book  to  be  known  as  the  'Mar- 
riage Register'." 

(7)  ''WritiTi^s  PartwMy  Proved^'  Booh.—^^Mi  deeds  and 
other  instruments  which  have  been  only  partially  proved 
shall  be  recorded  in  a  separate  book  to  be  known  as  'Writ- 
ings Partially  Proved'." 

(8)  Conditional  Lien  Book. — ^For  conditional  sales  or 
reservation  of  titles  or  liens  to  or  on  personal  property 
(Code,  §  5189,  as  amended  by  Acts  1920,  p.  398). 

(9)  Crop  Lien  Book. — For  crop  liens  for  advances  to 
farmers  (Code,  §  6452,  as  amended  by  Acts  1920,  p.  339). 

(JO)  Mutual  Assurance  Society^ s  Lien  Book. — See  Code, 
§  6458. 

(11)  Federal  Farm  Lown  Mortgage  Book. — See  Acts 
1918,  p.  437. 

(12)  Plai  Book.— See  Code,  §§  5217-18;  Acts  1918,  pp. 
504,  765. 

The  law  also  requires  to  be  kept  in  every  clerk's  office  an 
easily  used  (when  once  informed)  general  index  to  all  Dee<I 
Books,  Miscellaneous  Lien  Books,  Will     Books,    Judgment 
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Dockets,  and  Court  Order  Books ;  and  in  lieu  of  daily  entries 
in  the  separate  books  and  in  the  general  indexes,  of  deeds  of 
conveyances,  deeds  of  trust,  or  other  documents  conveying  cur 
affecting  the  title  to  real  estate,  the  court  may  direct  the 
derk  to  keep  a  ^^Daily  Index  of  Receipts  of  Deeds  for  Rec- 
ordation," which  should  always  be  asked  for  in  examination 
of  titles  (Code,  §  3394,  as  amended  by  Acts  1920,  p.  105). 

§  Si  AdmawledgmcBt  or  proof  of  writiiigs  for  reoordki- 
tioB^— Writings  may  be  authenticated  for  registry  by  ac- 
knowledgment or  proof  of  two  witnesses  before  the  court,  its 
clerk  or  his  deputy,  in  his  office,  or  upon  certificates  of  ac- 
knowledgments by  certain  officers — see  Acknowledgments. 

§  7.  Priority  of  writiiigs  admtlled  to  record  the  aame 
day* — Writings  embracing  the  same  property  and  admitted 
to  record  in  same  county  or  city  on  the  same  day,  the  first 
admitted  has  priority  (Code,  §  5198). 

§  8.  Stalo  \mjL  and  derk'a  feet  for  recordEng  writnigs 
•ad  liens* — Every  writing  admitted  to  record  or  required  to  be 
docketed,  shall,  with  all  certificates,  plats,  schedules,  and 
other  papers  thereto  annexed  or  thereon  endorsed,  be  recorded 
or  docketed  by  or  under  the  direction  of  the  clerk,  and  after 
it  has  been  recorded  the  original  may  be  delivered  to  the 
party  entitled  to  claim  under  the  same.  The  charge  for  recor- 
dation is  made  up  of  a  state  tax  (which  goes  to  the  State)  and 
the  clerk's  fees,  both  of  which  are  to  be  paid  in  advance 
(Code,  §  2403;  §  3484,  as  amended  by  Acts  1920,  p.  800). 

(1)  State  tax. — ^The  State  tax  on  ^^a  deed  is  10  cents  on 
each  $100  or  fraction  thereof,  but  where,  in  the  case  of  a 
lease  for  a  term  of  years,  the  annual  rental  multiplied  by 
the  term  equals  or  exceeds  the  actual  value  of  the  property, 
the  tax  is  based  upon  the  actual  value.  The  tax  on  a  con- 
tract relating  to  real  or  personal  property,''  as,  a  contract  for 
the  sale  of  land,  or  a  bill  of  sale  of  personal  property,  is 
50  cents;  but  if  the  consideration  of  the  deed  or  the  actual 
value  of  the  property  conveyed  exceeds  $300  and  not  more 
than  $1,000  it  is  $1.00;  and  where  the  same  exceeds  $1,000 
there  is  added  10  cents  per  $100  or  fraction  thereof;  pro* 
vided,  the  tax  on  a  deed  of  release  or  of  partition  shall  be 
only  50  cents;  and  on  a  deed  of  trust  or  mortgage  the  tax 
is  to  be  assessed  upon  the  amount  of  ^'bonds  or  other  obliga- 
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tions"  secured  thereby.  But  the  tax  is  not  to  be  charged 
for  a  supplementary  writing  to  a  deed  of  trust,  etc. — see  un- 
der No.  2,  section  9.  The  tax  on  a  contract  as  to  rolling  stock 
or  equipment  of  a  railroad,  etc.,  is  10  cents  per  $100  or  fraction 
thereof,  of  amount  contracted  for.  (Code,  1919,  p.  3087,  §  13 
as  amended  by  Acts  1922.) 

There  is  no  State  tax  on  a  homestead  declaration  or  a 
conditional  sale  or  reservation  title  or  lien  to  or  on  personal 
property,  it  not  being  considered  "a  deed"  or  a  "contract  re- 
lating to  personal  property." 

The  State  tax  on  the  probate  of  a  will  or  grant  of  ad- 
ministration is  $1.00;  but  where  the  value  of  the  estate  is 
over  $1,000,  the  tax  is  ten  cents  for  every  additional  $100  or 
fraction  thereof.  (Acts  1914,  p.  487 ;  2  Code,  1919,  p.  3087,  § 
12,  as  amended  by  Acts  1922.) 

In  every  case  the  tax  must  be  paid  before  the  writing  is 
recorded.     (Code,  §  2403.) 

(2)  ClerK*8  fees. — ^Unless  otherwise  specifically  pro- 
vided (see  (8),  (4),  and  others  of  No.  3,  under  section  9,  be- 
low), where  a  deed  of  conveyance,  deed  of  trust,  or  other 
deed,  a  will,  contract  or  writing,  admitted  to  record  in  the 
Deed  Book,  Will  Book,  Miscellaneous  Lien  Book  or  Mar- 
riage Register,  under  chapter  132  (see  §  3392,  and  §  3393  as 
amended  by  Acts  1920,  p.  313,  as  to  duty  of  clerk  in  record- 
ing writings,  and  in  what  books  recorded),  chapter  210  (as  to 
"unrecord  writings"),  and  chapter  211  (as  to  "record  of 
deeds  and  other  writings"),  for  everything  relating  to  it, 
except  the  recording  in  the  proper  book,  the  clerk's  fees  in 
addition  to  the  State  tax,  are  as  follows: 

"For  receiving  proof  of  acknowledgments,  entering  orders, 
endorsing  clerk's  certificate,  and  where  required  embracing 
it  in  list  for  commissioners  of  the  revenue,"  50  cents. 

"For  recording  in  the  proper  book  such  writing,  and  all 
matter  therewith  (except  plats),  or  for  recording  anything 
not  otherwise  provided  for,"  3  cents  for  every  20  words;  or 
in  lieu  thereof  the  clerk  may  charge  the  following  specific 
fees: 

^'Where  the  writing  is  a  deed  of  trust  or  mortgage,  or 
is  a  conveyance  of  real  or  personal  estate,"  his  fee  is  $1.00; 
[If  some  other  writing,  as,  a  contract,  homestead  declaration, 
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Not  over  |600  to  |700 12.20 

Not  oyer  |700  to  |800 2.30 

Not  over  |800  to  |900 2.40 

Not  over  |900  to  11000 2.50 

Not  over  11000  to  |1100 2.60 

Not  over  |1100  to  |1200 2.70 

Not  over  |1200  to  11300 2.80 

Not  over  |1300  to  |1400 2.90 

Not  over  |1400  to  |1500 3.00 

Not  over  |1500  to  |1600 8.10 

Not  over  |1600  to  |1700 3.20 

Not  over  11700  to  |1800 3.30 

Not  over  |1800  to  |1900 3.40 

Not  over  |1900  to  12000 3.60 

Over  12000  to  |  3000 —  3.50+ 10c  for  each  |100  or  fraction  over  |2000 
Over  13000  to  |  4000 —  4.50+lOc  for  each  $100  or  fraction  over  14000 
Over  14000  to  %  5000 —  5.50+10O  for  each  |100  or  fraction  over  $4000 
Over  15000  to  |  6000—  6.50+lOc  for  each  1100  or  fraction  over  15000 
Over  16000  to  |  7000 —  7.50 +10c  for  each  1100  or  fraction  over  |6000 
Over  17000  to  |  8000—  8.50-flOc  for  each  |100  or  fraction  over  17000 
Over  18000  to  I  9000 —  9.50+lOc  for  each  |100  or  fraction  over  18000 
Over  19000  to  110000— 10.50 +10c  for  each  |100  or  fraction  over  19000 

[and  so  on,  adding  10c  for  each  $100  or  fraction  thereof ,  over 
any  amount  named.  If  it  contain  over  two  pages  the  clerk's 
fees  are  50c  +  3c  for  every  20  words,  or  85c  or  40c  for  every 
page  over  2.] 

N.  B.  (1)  Wili. — ^The  cost  of  recording  a  will  is  the 
same  as  in  No.  3,  below,  up  to  the  value  of  $1,000  (the  State 
tax  being  50  cents  more  and  the  clerk's  fee  50  cents  less) ;  over 
$1,000,  the  cost  is  50  cents  less  (the  State  tax  being  the  same 
and  the  clerk's  fee  50  cents  less). 

(2)  Transfer  fee. — ^In  case  of  a  deed  of  conveyance  or 
will  add  $1.00  for  transfer  fee  for  commissioner  of  the  rev- 
enue, but  if  property  is  again  sold  before  Jan.  1,  following,  no 
other  transfer  fee  is  charged,  the  first  grantee  during  the  year 
preceding  paying  the  fee  (Code,  §  2348). 

(3)  Release  or  partition. — ^The  cost  of  recording  a  deed 
of  release  or  partition  is  $2.00  regardless  of  amount  (the  State 
tax  being  50  cents  in  all  cases). 

(4)  Crop  lien. — ^The  cost  of  docketing  a  crop  lien  for 
advances  to  farmers,  is  $1.00  less  than  for  deed  (the  clerk's  fee 
beinir  only  50  cents — Code,  §  6452,  as  amended  by  Acts  1920, 
p.  339). 
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(4)  Charter  of  corporation,  State  tax  being  paid  State 
Corporation  Commission  (see  Corporations^  section  5),  $3.00, 
and  for  every  page  over  two,  50  cents. 

(5)  Gelneral  or  limilted  partnership  (Acts)  1918,  pp. 
541,  864;  Pollard's  Code  Biennial,  pp.  613,  413  or  Partner- 
ships and  Partnerships  Limited)^  50c  +  3c  for  every  20  words. 

(6)  Lien  (not  in  writing — if  in  writing  it  would  be  a 
deed  of  trust)  on  a  colt  for  service  of  stallion  or  jackass 
(see  Code,  §  6446,  or  Liens  of  Mechanics  and  Others^  sec- 
tion 24) ,  30c. 

(7)  Lien  on  calf  for  service  of  bull  (see  Code,  §  6447, 
or  Liens  of  Mechanics  and  Others^  section  24),  25c. 

(8)  Forfeited  forthcoming  bond  (see  Code,  §  6527,  or 
Forthcoming  Bond)^  30c. 

(9)  Lis  pendens^  or  attachment  on  real  estate  against 
non-resident  debtor  (Code,  §  6469,  §  3484,  as  amended  by  Acts 
1920,  p.  800) ,  50c  +  3c  for  every  20  words. 

(10)  Judgment,  decree,  bond,  or  recognizance  (Code, 
§  3484,  as  amended  by  Acts  1920,  p.  800;  §  6479,  or  Jvdg- 
ments)^  SOc. 

(11)  Execution  of  J.  P.  (Code,  §  6031),  20c. 

(12)  List  of  heirs,  with  name,  age,  and  address  in 
Deed  Book  (Code,  §  5379,  §  3484  as  amended  by  Acts  1920,  p. 
800),  3c  for  every  20  words. 

(18)  Certificate  to  practice  medicine,  in  Medical  Reg- 
ister (Code,  §  1612),  $1.00. 

(14)  Certificate  to  practice  optometry  (Code,  §  1633), 
50c. 


RECORDS  (OFFENSES  CONCERNING) 

See  Forgery 

§  1.  False  entries,  or  destmction  of  reoords  by  officers; 
liow  inmished. — "If  any  clerk  of  any  court,  or  other  public 
officer,  fraudulently  make  a  false  entry,  or  erase,  alter,  se- 
crete, or  destroy  any  record  in  his  keeping  and  belonging 
to  his  office,  he  shall  be  confined  in  jail  not  exceeding  one 
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year,  and  fined  not  exceeding  $1,000'';  and  shall  forfeit  his 
office,  and  be  forever  incapable  of  holding  office.  (Code,  §§ 
461ft-17.) 

§  2.    Theft  or  destnidlioii  of  pobBc  reoords  by  otlien 
than  officers;  how  punitheA — See  Larceryy^  section  5. 


RECREATIONAL  CENTERS  AND  HOMECRAFTS 

For  an  ^^act  providing  for  the  establishment  of  recrea- 
tional centers  and  for  the  teaching  of  home-crafts,  to  be  ad- 
ministered under  (he  local  board  of  public  welfare,"  see  Acts 
1»22,  p.  — . 
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I    1.  Deflnltlon;  distlnqvlslied  from  rererBlon 

f    2.  Vested  and  contingent  remainders,  and  their  nature 

I    3.  Where  the  remainder  Is  to  "children,"  "heirs/*  or  other 

class  of  persons 

§    4.  Acceleration  of  remainder 

I    6.  "AltematlTe"  remainders 

I    6.  "Cross**  remainders 

9    7.  Transfer  of  remainders;  sale  by  court 

§    8.  Liability  of  remainders  for  debts 

§    9.  Elffect  on  remainder,  of  life  tenant's  power  of  disposal 

§  10.  Statutory  references  to  remainders  and  reyerslona 

§  1.  Definitioii,  dUtmguishcd  from  reversioiii^ — ^A  re- 
mainder is  what  is  left  (to  another)  of  all  the  estate  in 
lands  transferred  (by  grant,  deed  or  will),  after  a  preced- 
ing part  of  the  same  estate  has  been  disposed  of,  whose  reg- 
ular expiration  the  remainder  must  await;  as,  a  convey- 
ance to  B.  for  life,  and  then  to  C.  in  fee  simple,  or  a  convey- 
ance to  B.  for  life,  and  then  to  C.  in  fee-simple,  or  a  convey- 
years,  the  estate  to  C.  in  each  case,  being  what  is  left,  is  a 
remainder.  What  is  left  in  the  grantor  is  called  a  reversion 
Reversion. 

A  freehold  estate  must  precede  a  freehold  remainder; 
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SO,  a  deed  to  A.  for  ten  years,  then  to  B.  in  fee,  conveys  no 
remainder,  but  it  is  good  as  an  executory  limitation  (Code, 
§  6147). 

The  estate  after  dower  or  curtesy  (which  is  created  by 
act  of  the  law)  is  not  properly  a  remainder  or  reversion. 
(1  M's  Real  Prop.,  §§  732-7,  782,  804  (n.  4).) 

There  can  be  no  proper  remainder  or  reversion  in 
personal  property,  though  such  property  may  be  transferred 
with  a  limitation  by  way  of  remainder,  reversion,  condi- 
tion or  otherwise,  as  an  executory  limitation  (Code,  §§  5188, 
5147). 

§  2.  Vetted  and  contingent  remainders,  and  their  nature. 
— ^There  are  two  kinds  of  remainders,,  vested  and  contingent. 
A  vested  remainder  is  a  remainder  limited  to  a  certain 
person  and  on  a  certain  event,  so  as  to  possess  a  present  ca- 
pacity to  take  effect  in  possession,  should  the  possession  be- 
come vacant  in  any  moment  (91  Va.  378;  99  Va.  709;  100 
Va.  658).  It  is  not  the  uncertainty  whether  the  remainder 
will  ever  be  actually  enjoyed  in  possession  (for  all  freehold 
remainders  are  liable  to  that  uncertainty),  that  makes  it  not 
vested,  but  contingent,  but  the  present  capacity  to  take  effect  in 
possession  should  the  contingency  happen;  as,  to  A.  for  life, 
remainder  to  B.  for  life;  the  remainder  is  vested,  though  it 
may  never  actually  take  effect  in  possession,  as  if  B.  should 
die  before  A.     (1  M's  Heal  Prof).,  §§  788-9.) 

A  contingent  remainder  is  a  remainder  limited  to  an 
uncertain  person,  or  upon  an  uncertain  event,  or  to  a  certain 
person  and  on  a  certain  event,  but  so  as  not  to  pass  the  present 
capacity  to  take  effect  in  possession,  should  the  possession 
become  vacant  at  any  moment  (100  Ya.  653-4;  101  Va.  548) ; 
as,  to  A  for  life,  and  at  her  death  to  be  equally  divided  among 
her  children,  should  any  survive  her;  or  to  A  and  B  for  life, 
remainder  to  the  suryivor;  or  to  A  until  she  marries  B,  then 
to  C ;  or  to  A  for  life,  remainder  after  B's  death  to  C  in  fee. 
If  the  contingency  is  a  condition  subsequent  or  following  the 
vesting  of  the  estate,  it  is  a  vested  remainder;  if  a  condition 
precedent  (or  preceding) ,  the  remainder  is  contingent.  Where 
possible  a  court  will  construe  a  condition  to  be  subsequent,  the 
law  favoring  the  vesting  of  estates ;  as,  to  A  for  life,  remainder 
to  B,  if  he  live  to  21,  and  if  he  fail  to  reach  that  age,  then  to 
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C;  or  to  A  for  life,  remainder  to  B,  C,  and  D  (the  testator^ 
children),  and  the  share  of  one  dying  before  A,  to  survivors; 
or  to  A  for  life,  then  %o  testator's  surviving  children",  or 
%o  the  surviving  children  of  A^'  or  of  a  third  person,  ^surviv- 
ing" referring  to  the  testator. 

Courts,  also,  as  between  ^ime"  or  ^^contingency",  favor 
the  former;  as,  to  A  for  life,  and  "on'',  "at",  "from",  *"in  the 
event  of",  etc.,  A's  death,  then  to  B,  the  quoted  references  be- 
ing to  time,  and  the  remainder  is  vested.  So  also  as  to  "when" 
and  'Hhen".  Wherever  these  adverbs  refer  to  fixed  dates  or 
to  events  which  must  of  necessity  happen,  they  make  no  con- 
tingency but  mark  only  the  time  of  vesting  in  possession. 

By  section  5153  of  the  Code  (already  partially  covered 
by  section  6154) :  "A  contingent  remainder  shall  in  no  case 
fail  for  want  of  a  particular  estate  to  support  it,"  as  it  would 
at  conmion  law;  but  it  would  now  become,  in  such  a  case,  an 
executory  limitation  (Code,  §  5147).  (1  M's  Real  Estate,  §§ 
788-47.) 

§  3.  Wlier«  the  rwBainder  u  to  ""chiUrai,"  liein,''  or 
olber  class  of  persona* — ^Where  the  remainder  is  to  a  class 
of  persons,  as,  to  a  certain  one's  children,  nephews,  or  brothers, 
or  heirs,  issue,  or  descendents  of  another,  or  any  other  desig- 
nated class  of  persons,  such  persons,  living  at  the  testator's 
death  or  at  the  time  of  the  conveyance,  take  a  vested  r^nainder, 
subject  to  open  and  let  in  others  bom  afterwards, — even,  it 
would  seem  (see  Code,  §  5153),  those  born  after  the  end  of 
the  preceding  estate.  /But  until  one  of  the  class  is  bom,  the 
remainder  is  contingent.     (1  M's  Real  Prop.,  §§  749-51.) 

By  section  5152  of  the  Code,  taken  from  the  Code  of  1887, 
completely  abolishing  the  famous  "Bule  in  Shelley's  Case", 
and  establishing  the  contrary,  it  is  now  provided :  "Wherever 
any  person,  by  deed,  will,  or  other  writing,  takes  an  estate 
of  freehold  in  land,  or  takes  such  an  estate  in  personal  prop- 
erty, as  would  be  an  estate  of  freehold,  if  it  were  an  estate  in 
land,  and  in  the  same  deed,  will,  or  writing,  an  estate  is  after- 
wards limited  by  way  of  remainder,  either  mediately  or  im- 
mediately, to  his  heirs,  or  the  heirs  of  his  body,  or  his  issue, 
the  words  ^heirs,'  ^heirs  of  his  body,'  and  ^ssue,'  or  other  words 
of  like  import  used  in  the  deed,  will,  or  writing  in  the  limita- 
tion therein  by  way  of  remainder,  shall  not  be  construed  as 
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words  of  limitation  carrying  to  such  person  the  inheritance  as 
to  the  land,  or  the  absolute  estate  as  to  the  personal  property, 
but  they  shall  be  construed  as  words  of  purchase,  creating  a 
remainder  in  -the  heirs,  heirs  of  the  body,  or  issue." 

The  statute  was  first  introduced  in  the  Code  of  1849,  but 
was  not  complete,  it  applying  only  where  the  remainder  was 
vested  in  the  heirs  of  the  first  taker,  and  not  where  the  limi- 
tation was  to  the  ancestor  for  the  life  of  another,  nor  to  any 
other  freehold  estate  than  for  his  own  life.  The  Code  of 
1887  cured  this  defect.     (1  M's  Beal  Prop.,  §  778.) 

§  4,  Acceleration  of  remainder. — ^Where  vested  in  right, 
the  possession  being  postponed  to  future  day,  the  premature 
happening  of  the  event  ^'accelerates"  the  enjoyment  of  the 
possession;  as,  will  to  A  for  life,  remainder  to  B  for  life, 
remainder  to  C  in  fee,  B  dying  in  the  lifetime  of  A  and  C 
(106  Va.  710).     (1  M's  Real  Prop.,  §  784.) 

§  S.  ''Alternative''  remainders. — ^This  is  a  limitation  to 
another  in  case  the  first  fails,  called  also  ^'remainders  upon 
a  contingency  in  a  double  aspect"  or  ''remainders  upon  a 
double  contingency";  as,  to  A  for  life  and  if  he  have  a  son, 
to  that  son  in  fee,  and  if  he  have  no  son,  then  to  B  in  fee. 
(1  M's  Real  Prop.,  §  784.) 

§  8.  '^Croes"  remainders^— As  to  A,  B,  and  C,  for  their 
lives  (either  severally  or  as  tenants  in  common),  with  re- 
mainder upon  their  respective  deaths  to  the  survivors  or 
survivor.  These  are  "cross"  remainders,  and  on  the  death 
of  A,  his  land  remains  to  B  and  C  as  tenants  in  common, 
and  on  the  death  of  B  his  original  share  (not  what  he  got 
from  A)  remains  to  C  for  life  (97  Va.  318). 

In  deed  cross  remainders  must  be  express,  but  in  wills 
they  are  freely  implied.     (1  M's  Real  Prop.,  §§  786-8.) 

§  7.  Transfer  of  remainders;  sale  by  cowt. — A  viested 
or  contingent  remainder  may  be  transferred  by  deed  or  will 
(Code,  §§  5147-8),  or  by  descent  (§  5264).  But  otherwise 
where  the  remainder  is  contingent,  because  the  remaindermen 
cannot  be  ascertained  or  are  not  in  being.  (1  M's  Real  Prop., 
§§  802-8.) 

A  remainderman,  his  guardian  or  committee,  whether  the 
remainder  be  vested  or  contingent,  may  file  a  bill  in  a  court 
of  equity  to  have  his  remainder  (but  not  the  preceding  estate) 
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sold,  which  the  court  will  do  if  his  interests  will  be  pro> 
moted  and  the  rights  of  others  will  not  be  violated  thereby. 
(Code,  §  5161.) 

The  statute  also  provides  that  the  life  tenant  may  have 
the  entire  fee-simple  sold,  where  some  of  the  remaindermen 
are  incapable  of  giving  their  assent,  if  the  remainder  is  con- 
tingent; but  is  the  statute  constitutional  as  to  vested  remain- 
ders owned  by  adults?  (see  123  Va.  268.)  The  Revisors  think 
it  is — see  note  to  §  5161.    See  Real  Estate^  section  4. 

§  8.  Liability  of  remainder  for  debts. — ^Vested  re- 
mainders are  liable  for  the  debts  of  the  remaindermen  and 
may  be  subjected  therefor. 

Contingent  remainders,  where  the  remaindermen  are  not 
ascertainable  or  not  in  being,  cannot  be  subjected  by  creditors, 
unless  possibly  by  attachment,  the  statute  (§  6389)  expressly 
making  ^^any  remainder,  vested  or  contingent",  liable  to  levy. 
As  to  contingent  remainders  in  general,  while  the  Virginia 
courts  (89  Va.  675;  100  Va.  649)  have  used  general  language 
which  might  imply  that  no  contingent  remainder  is  liable  to 
the  debts  of  the  remaindermen,  yet  the  cases,  says  Prof. 
Raleigh  C.  Minor,  ''were  cases  of  an  unascertained  remain- 
derman"; in  other  cases,  he  says,  ^^he  weight  of  authority 
seems  to  be  in  favor  of  subjecting  it."  (1  M's  Beal  Prop., 
§  805.). 

§  9.  Effect  on  remainder,  of  life  tenant's  power  of  dis- 
posal.— ^The  former  rule  is  now  changed  by  statute  (§  5147), 
which  provides  that  where,  in  a  deed  or  will,  with  a  limita- 
tion in  remainder  over,  the  instrument,  expressly  or  im- 
pliedly, confers  ^'a  power  upon  the  life  tenant  in  his  lifetime 
or  by  will  to  dispose  absolutely  of  said  property,  the  limi- 
tation in  remainder  over  shall  not  fail  or  be  defeated,  except 
to  the  extent  that  the  life  tenant  shall  have  lawfullv  exer- 
cised  such  power  of  disposal,"  but  a  deed  of  trust  or  mort- 
gage, unless  there  be  a  sale  thereunder,  shall  not  be  con- 
strued to  be  such  a  disposition  of  the  estate.  (1  M's  Real 
Prop.,  §  806.) 

§  10.  Statutory  referanoes  to  remainders  and  rever- 
sions.— See  Reversion^  section  2. 
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REMOVAL  OF  CAUSES 

For  removal  of  causes  pending  in  one  court  to  another, 
see  Code,  §  6175,  and  4  Min.  Inst.,  808  &  seq. 


REPLEVIN 

The  common  law  action  of  replevin  to  regain  the  posses- 
sion of  personal  property  unlawfully  taken,  is  abolished  in 
Virginia  (Code,  §  5784),  and  is  replaced  in  most  cases  by 
detinue  or  forthcoming  bonds,  and  interpleader  proceedings 
in  others — see  Detinvs^  Forthcoming  Bond^  and  Interpleader. 
(Seie  4  Min.  Inst.,  430,  537,  Burks'  PL  &  Pr.,  title  Replevin.) 


RESCISSION  OF  CONTRACTS 

See  Cancellation  of  Writings;  Specific  Performance;  Sale  or 

Exchange  of  Personal  Property 

Contracts  may  be  abrogated  or  annulled  by  mutual  con- 
sent of  the  parties,  which  may  be  either  expressed  or  inferred 
from  acts  or  it  may  occur  by  the  act  of  one  party  where  the 
other  has  failed  to  perform  his  contract  in  its  entirety  but 
not  where  the  failure  has  been  partial  only.  The  contract 
may,  however,  be  rescinded  for  fraud  even  though  partially 
executed. 

Where  goods  are  not  as  warranted,  if  the  purchaser  wishes 
to  rescind  the  purchase,  the  safe  course  is  to  return  the  goods 
or  make  all  reasonable  effort  to  do  so.  To  delay  in  this 
respect  or  do  anything  that  might  fairly  be  construed  as  an 
evidence  that  he  accepts  the  goods  after  knowing  of  the  de- 
ficiency would  operate  as  an  admission  that  there  was  no 
deficiency,  or  as  a  waiver  of  the  right  to  rescind. 
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left  to  another;  and  covenants  running  with  the  land  (see 
Landlord  and  TenmH^  section  5,  (8))  may  run  with  the 
reversion,  but  not  with  a  remainder;  also  right  to  re-enter 
for  a  breach  of  an  express  condition  may  exist  as  to  a  re- 
version but  not  as  to  a  remainder,  a  reversioner  merely  re- 
taining his  old  title,  with  its  privileges,  and  burdens,  as,  the 
payment  of  the  ancestor's  debts  (Code,  §§  5395,  5397),  while 
the  remainderman  takes  a  new  title  as  a  purchaser,  and  his 
estate  is  not  liable  for  the  ancestor's  debts,  unless  they  have 
been  made  a  specific  lien  or  charge  thereon.  (1  M's  Beal 
Prop.,  §§  807-11.) 

As  to  a  kind  of  reversion  or  remainder  in  personal  prop- 
erty, see  last  paragraph  under  section  1,  title  Remainder. 

§  2.  Statutory  refereaces  to  reversion  and  remainders. 
— ^Sale  of  life  estate  for  taxes  does  not  affect  the  remainder 
or  reversion  (Code,  §  2488).  > 

When,  upon  failure  of  life  tenant,  to  rebuild  or  repair 
a  mill,  manufactory,  machine,  or  engine  within  proper  time, 
the  title  reverts  to  the  former  owner,  or  the  reversioner  or 
remainder  may  rebuild  or  repair  (Code,  §§  3591-2). 

A  reversion  or  remainder,  at  the  termination  of  a  life 
estate,  is  liable  for  the  amount  paid  by  the  life  tenant  to  a 
defendant  in  ejectment  for  improvements  (Code,  §  5498). 

A  grantee  or  assignee  of  the  reversion  of  land  let  to  lease, 
has  the  same  rights  by  action  or  entry  for  forfeiture,  or  by 
action  upon  any  covenant  or  promise  in  the  lease,  against  the 
lessee,  which  the  grantor,  assignor,  or  lessor  might  have  en- 
joyed;  and  conversely,  a  lessee  may  have  against  a  grantee 
of  the  reversion,  or  any  part  thereof,  the  like  benefit  of  any 
condition,  covenant  or  promise  in  the  lease  as  he  could  have 
had  against  the  lessors  themselves,  except  the  benefit  of  any 
warranty,  in  deed  or  law  (Code,  §§  512-13). 

A  grant  or  will  of  a  reversion  or  remainder,  is  good  and 
effectual  without  the  tenant's  consent  to  be  the  other's  tenant; 
but  no  tenant  shall  suffer  damage  for  paying  rent  to  the 
grantor,  without  notice  of  the  grant  (Code,  §  5514). 

For  payment  or  apportionment  of  rent  paid  by  tenant 
entitled  to  emblements  (see  Emblements)^  or  rent  in  case  of 
lessee  from  tenant  for  life  or  other  uncertain  interest,  see 
Code,  §§  5541,  5548.  For  apportionment  in  general,  see  Ap- 
portianvient. 
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REWARDS 

I  1.  Rewards  for  arrest  of  persoiui  oonTlcted  of  or  charged  with 
offenses 

I  2.    Rewards  offered  hy  board  of  saperrisors 

I  3.  Rewards  not  oirer  $500  offered  by  superintendent  of  peni- 
tentiary for  oonTlct  escaping 

I  4.    Rewards  for  killlnff  certain  birds  and  antmals 

§  1.  Rewards  for  airast  of  persona  cooTictod  of  or 
duurvod  with  offeiiMa^-By  section  5068  of  the  Code:  "The 
Governor  may  offer  a  reward  for  apprehending  and  securing 
any  person  convicted  of  an  offense  or  charged  therewith,  who 
shall  have  escaped  from  prison,  or  for  apprehending  and 
securing  any  person  charged  with  an  offense,  who,  there  is 
reason  to  fear,  cannot  be  arrested  in  the  common  course  of  pro- 
ceeding. But  no  such  reward  shall  be  paid  to  any  sheriff, 
sergeant,  or  other  officer  who  arrests  such  person  by  virtue  of 
any  process  in  his  hands  to  be  executed.  The  Governor  may 
also  offer  a  reward  for  the  detection  and  conviction  of  the 
person  guilty  of  an  offense,  when  such  offense  has  been  com- 
mitted but  the  person  guilty  thereof  is  unknown.'' 

§  2.  Rewards  offered  by  boord  of  svperriaora. — By  sec 
tion  2733  of  the  Code:  *'The  board  of  supervisors  of  any 
county,  in  its  discretion,  when  any  felony  has  been  com- 
mitted or  attempted  to  be  committed  therein,  may  offer  a 
reward,  not  to  exceed  one  hundred  dollars,  for  the  arrest  and 
conviction  of  said  criminal,  to  be  paid  out  of  the  county  levy.*' 
(Code,  §  1906,  p.  18.) 

A  similar  provision  has  not  yet  been  inserted  as  to  cities 
and  towns. 

The  supervisors  may  also  offer  $50  reward  for  the  cap- 
ture of  an  illicit  still — see  Intoxicating  Liquors^  section  11. 

§  3.  Rewards  not  over  $500  offered  by  superintendent 
of  penitentiary  for  conTict  esca^ng. — See  Code,  §§  5043-4. 

§  4,  Rewards  for  killing  certain  birds  and  animals^ — 
"The  bounties  hereinafter  specified  shall  be  paid  for  the  kill- 
ing of  the  predatory  birds  and  animals  hereinafter  named, 
that  is  to  say :  Sharpshinned  hawk,  fifty  cents;  Cooper's  hawk, 
fifty  cents;  crow,  fifteen  cents;  great  homed  owl,  fifty  cents; 
minks  one  dollar;  and  weasels  one  dollar.  No  bounty  for 
the  killing  of  crows,  however,  shall  be  paid  except  on  those 
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killed  in  the  months,  of  April,  May,  June,  July,  August,  or 
September.  The  said  bounties  shall  be  paid  in  the  following 
manner:  One-half  by  the  department  of  game  and  inland 
fisheries,  and  the  other  half  by  the  board  of  supervisors  of 
the  county  in  which  the  predatory  bird  or  animal  is  killed, 
and  if  the  board  of  supervisors  of  any  county  fails  or  refuses 
to  pay  one-half  of  the  bounties  aforesaid,  the  department  of 
game  and  inland  fisheries  shall  not  pay  the  other  half.  All 
payments  made  by  the  department  of  game  and  inland  fish- 
eries for  the  bounties  named  in  this  act  shall  be  made 
through  the  board  of  supervisors  of  the  county  in  which  the 
predatory  bird  or  animal  is  killed.  In  order  to  entitle  any 
one  to  the  bounties  allowed  by  this  act,  the  applicant  shall 
produce  before  the  county  clerk  the  head  of  the  bird  or  ani- 
mal herein  above  mentioned  and  make  affidavit  before  the 
clerk  that  the  same  was  killed  within  said  county  during  time 
above  specified ;  no  fee  shall  be  charged  by  the  clerk  for  tak- 
ing affidavit."     (Acts  1920,  p.  231.)     See  also  Acts  1922. 
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See  Affray 

8  1.  Judge  and'  Justice  may  suppress  riot,  etc. ;  their  duties  as  to 
same;  who  deemed  a  rioter 

8  2.  Persons  arrested  therefor  to  be  committed  on  failure  to  give 
twnd 

8  8.    Judge  or  Justice  failing  in  his  duty,  how  punished 

8  4.  If  persons  disobey  order  of  Judge  or  Justice  to  disperse,  he 
may  require  assistance 

8  6.  Judges,  Justices,  and  persons  acting  under  their  orders, 
guiltless,  if  a  person  killed  or  wounded;  if  either  of  them 
killed,  all  engaged  in  the  assembly  guilty 

8  6.  Punishment  of  rioter,  when  dwelling-house  injured,  and 
when  not 

8  7.  Riotous  or  disorderly  conduct  on  train  or  street  car  a  mis- 
demeanor 

8  8.    Form  of  "description"  in  warrant  or  indictment 

§  1.    Jad^a  and  jaatioa  may  suppreas  riol,  etc,  their 
dotiea  ••  to  same;  who  deemed  a  rioter. — "All  judges  and 
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justices  may  suppress  riots,  routs,  and  unlawful  assemblies 
within  their  jurisdiction.  And  it  shall  be  the  duty  of  each 
of  them  to  go  among,  or  as  near  as  may  be  with  safety  to, 
persons  riotously,  tumultously,  or  unlawfully  assembled,  and 
in  the  name  of  the  law  command  them  to  disperse;  and  if 
they  shall  not  thereupon  immediately  and  peaceably  di^)erse, 
such  judge  or  justice  giving  the  command,  and  any  other  pres- 
ent, shall  conmiand  the  assistance  of  all  persons  present,  and 
of  the  sheriff  or  sergeant  of  the  county  or  corporation,  with 
his  posse,  if  need  be,  in  arresting  and  securing  those  so  as- 
sembled. If  any  person  present,  on  being  required  to  give 
his  assistance  or  depart^  fail  to  obey,  he  shall  be  deemed  a 
rioter."     (Code,  §  4527.) 

These  offenses  are  common  law  misdemeanors,  and  are 
closely  allied  in  their  ingredients,  two  of  them  being  succes- 
sive aggravations  of  the  other.  Commencing  with  the  least 
offense,  we  will  climb  to  the  greatest. 

(1)  Unlav)f%d  assemhly. — An  unlawful  assembly  is  an 
assembly  of  three  or  more,  who,  with  intent  to  carry  out  some 
common  purpose  of  a  private  nature,  assemble  in  such  a  man- 
ner, or  so  conduct  themselves  when  assembled,  as  to  endanger 
the  public  peace  by  striking  terror  among  the  people,  and 
yet  neither  execute  their  purpose,  nor  make  any  motion  to- 
ward it. 

(2)  Rout. — A  rout  is  where  an  "unlawful  assembly'' 
does  some  act  or  makes  some  motion  toward  executing  its 
purpose,  though  it  be  only  to  go  forth,  but  does  not  execute  it. 

(3)  Riot. — ^A  riot  is  where  an  "unlawful  assembly"  ac- 
tually executes  some  object  of  a  private  nature,  in  a  violent 
and  turbulent  manner,  to  the  terror  of  the  people. 

To  constitute  either  offense,  there  mu^  be  an  assembly 
of  three  or  more  persons,  with  a  common  purpose  in  view, 
and  that  purpose  must  be  to  execute  some  private  object,  law- 
ful or  unlawful.  In  meeting,  or  when  met,  they  must  so 
conduct  themselves,  by  show  of  offensive  weapons,  threaten- 
ing speeches,  turbulent  gestures,  or  other  circumstances  of 
violence  and  tumult,  as  is  calculated  to  strike  terror  to  per- 
sons of  ordinary  firmness;  and  where  the  object  is  executed, 
the  violence  may  be  actual  as  well  as  constructive.  The 
violence  and  tumult  must  be  in  some  degree  preconcerted. 
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though  the  parties  need  not  have  had  it  in  mind  when  they 
met;  but,  being  met  together,  if  they  suddenly,  yet  not  con- 
certedly,  precipitate  a  disturbance  and  fight,  it  is  only  an 
affray. 

Independently  of  this  statute,  the  sheriff,  constables,  or 
other  conservators  of  the  peace,  may  and  ought  to  do  all  that 
Ues  in  them  to  suppress  such  assemblies,  and  may  require  all 
persons  to  aid  them,  who,  if  they  refuse  to  assist,  as  well  as 
the  peace  officers  failing  in  their  duty,  are  guilty  of  a  misde- 
meanor. Indeed,  private  citizens  may,  of  their  own  author- 
ity, endeavor  to  suppress  such  bodies,  and  for  that  purpose 
may  bear  arms  and  use  them,  if  necessary,  either  in  defense 
of  their  own  lives  and  property  or  that  of  other  persons ;  but 
such  interference  of  private  persons  is  hazardous,  save  in 
extreme  cases  or  when  a  felony  is  about  to  be  committed. 

The  command  to  disperse  may  be  given  in  this  form :  ^^In 
the  name  of  the  law,  I  charge  and  command  all  persons  here 
present,  riotously,  tumultuously,  and  unlawfully  assembled, 
immediately  and  peaceably  to  disperse  to  their  habitations 
or  lawful  business,  upon  all  the  pains  and  penalties  of  the 
law.'^ 

All  actually  engaged  in  such  assembly  are  equally  guilty 
as  principals,  whether  they  were  originally  concerned  or  not. 
Indeed,  the  mere  inciting  persons  to  assemble  in  a  riotous 
manner,  whether  they  so  assemble  or  not,  is  a  common  law 
misdemeanor.  But  an  infant,  under  fourteen,  the  age  of 
discretion,  cannot  be  guilty  under  this  chapter.  (H's  G.  & 
M.,  pp.  346-8.) 

§  2.  Persons  arrested  therefor  to  be  committed  on 
failnre  to  give  bond. — "If  a  person  be  arrested  for  a  riot, 
rout,  or  unlawful  assembly,  the  judge  or  justice  ordering  the 
arrest,  or  any  other  justice,  shall  commit  him  to  jail,  unless 
he  shall  enter  into  recognizance,  with  sufficient  surety,  to 
appear  before  the  court  having  jurisdiction  of  the  offense,  at 
its  next  term,  to  answer  therefor,  and  in  the  meantime  to  be 
of  good  behavior  and  keep  the  peace.'^     (Code,  §  4528.) 

For  form  of  recognizance,  follow  No.  3,  under  div.  V., 
section  7,  title  Justice  of  the  Peace. 

§  3.  Jndge  or  jostice  feiling  in  bis  doty,  bow  ponisbed. 
— ^^If  any  judge  or  justice  have  notice  of  a  riotous,  tumul- 
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tuous,  or  unlawful  assembly,  in  the  county  or  corporation  in 
which  he  resides,  and  fail  to  proceed  immediately  to  the  place 
of  such  assembly,  or  as  near  as  he  may  safely,  or  &il  to 
exercise  his  authority  for  suppressing  it  and  arresting  the 
offenders,  he  shall  be  fined  not  exceeding  $100/'  (Code,  § 
4529.) 

§  4,  If  persona  disobey  order  of  jadgo  or  joatioe  to  db- 
perie,  ho  may  require  aaaiateiioa* — ^"If  any  persons,  engaged 
in  such  assembly,  being  conmianded  as  aforesaid  to  disperse, 
fail  to  do  so  without  delay,  any  such  judge  or  justice  may 
require  the  aid  of  a  sufficient  number  of  persons,  in  arms  or 
otherwise,  and  proceed,  in  such  manner  as  he  may  deem  ex- 
pedient, to  disperse  and  suppress  such  assembly,  and  arrest 
and  secure  those  engaged  in  it."     (Code,  §  4530.) 

And  private  citizens  are  bound  to  respond  to  such  call  of 
a  judge  or  justice,  under  penalty  of  fine  and  imprisonment. 
See  OfjiceTS  (Disobedience  by  and  of). 

§  S,  Judgea,  joatioaa,  and  persona  adiBg  vnder  their 
orders,  guiltleei,  if  a  person  killed  or  wonnded;  if  eitiicr  of 
tiieni  lolled,  all  engaged  in  tbo  aaaenbly  guilty^ — ^"If,  by  any 
means  taken  under  authority  pf  this  chapter  to  disperse  any 
such  assembly,  or  arrest  and  secure  those  engaged  in  it,  any 
person  present,  as  q)ectators  or  otherwise,  be  killed  or 
wounded,  any  judge  or  justice  exercising  such  auUiority,  and 
every  one  acting  under  his  order,  shall  be  held  guiltless;  and 
if  the  judge  or  justice,  or  any  person  acting  under  the  order 
of  either  of  them,  be  killed  or  wounded  in  taking  such  means, 
or  by  the  rioters,  all  persons  engaged  in  such  assembly  shall 
be  deemed  guilty  of  such  killing  or  wounding."  (Code,  § 
4531.) 

§  6.  Paniahment  of  rioter,  when  dwelling-hoiiao  in- 
jored^  and  when  noL — '*Ii  any  rioter  or  person  unlawfully 
or  tumultuously  assembled,  pull  down  or  destroy,  in  whole 
or  in  part,  any  dwelling-house,  or  assist  therein,  or  shall  in 
the  night-time  stone  the  same  in  a  manner  calculated  to  ter- 
rorize the  inmates,  or  assist  therein,  he  shall  be  confined  in 
the  penitentiary  not  less  than  two  nor  more  than  five  years; 
and  though  no  such  house  be  so  injured  or  stoned,  every 
rioter,  and  every  person  unlawfully  or  tumultuously  assem- 
bled, shall  be  deemed  guilty  of  a  misdemeanor",  which  is 
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punishable  by  a  fine  not  over  $500,  or  jail  not  over  12  months, 
or  both.    (Code,  §§  4632,  4782.) 

A  house  of  which  the  front  room  on  the  first  floor  is 
occupied  by  the  tenant  as  a  store,  the  back  room  as  a  dining- 
room,  and  the  upper  apartments  '(reached  only  by  an  outside 
stairway)  as  sleeping  chambers,  is  a  dwelling-house,  and  the 
riotous  destruction  of  the  front  door  and  windows  of  the 
storeroom  is  a  felony  within  the  statute  (16  Grat.  54S). 

§  7.  Riotous  or  disorderly  condact  on  train  or  street 
car  a  misdemeanor. — "If  any  person,  whether  a  passenger 
or  not,  shall,  while  in  any  car  or  caboose,  or  on  any  part  of 
a  train  carrying  passengers  or  employees  of  any  railroad  or 
street  passenger  railway,  behave  in  a  riotous  or  disorderly 
manner,  he  shall  be  guilty  of  a  misdemeanor  (which  is  pun- 
ishable by  a  fine  not  over  $500  or  jail  not  over  12  months,  or 
both — Code,  §  4782).  The  agent  or  employees  in  charge  of 
the  train,  car  or  caboose,'  may  require  such  person  to  discon- 
tinue his  riotous  or  disorderly  conduct,  and  if  he  refuses  to 
do  so  may  eject  him,  with  the  aid,  if  necessary,  of  any  other 
person  who  may  be  called  upon  for  the  purpose.'^ 

§  8»    Form  of  ^description''  in  warrant  or  indlctmenL — 

No.  1.    Riot,  ob  UirLAwruL  AssEMat^T 

(Code,  18  4527-82.) 

Description  : 
'^together  with  one  D.  E.  and  divers  other  persons,  did  riotously,  tu- 
moltuouslor,  and  unlawfuUy  assemble  together,  and  being  so  assembled 
together,' did  unlawfully  assault  and  beat  the  said  A.  B.  (or  did  execute 
some  other  object,  whether  it  bd  lawful  or  unlawful),  to  the  great  dis* 
turfoance  andl  terror  of  the  people  of  this  Commonwealth/' 

A  oonTiction  may  be  had  under  the  aboTe  for  a  riot,  rout,  unlawful 
assembly,  or  eren  an  assault  and  battery. 

If  the  offense  be  the  felony  named  in  the  statute,  instead  of  "did 
unlawfully  assault  and  beat  the  said  A.  B.,"  say  "did  feloniously  pull 
down  and  destroy  (in  part,  if  that  be  the  case)  the  dweUing-house 
of  the  said  A.  iB.,  there  situated."  In  this  case  proceed  as  in  other 
cases  of  feUmie*, 
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See  Bridget 

I  1.    Oouity 

I  2.    County  saperintendant  of  itMds  and  road  ■upenriMn 

I  8.    State  Highway  Byatam 

I  4.    State  Conrict  Road  Force 

I  5.    State  Money  aid 

I  6.    Bond  iasne 

I  7.    Federal  aid  accepted 

I  8.    Offenses  concerning  highways 

(1)  Killing  trees  near,  obstructing  or  riding  on  sidewalk 

(2)  Bneroadiment  on  or  changing  lines  without  permis- 
sion of  court 

(8)     Injuring  sidewalks  or  shade  trees  in  unincorporated 

town 
(4)     Railroad  company  obstructing  free  passage  on  street 

or  road 
(6)     MoTlng  steam  engine  along  road  without  warning  and 

spark  arrester 

(6)  How  bicycle  to  pass  Tehide  or  horse  on  road  or  bridge 

(7)  Shooting  in  or  along  a  road,  or  within  100  yards  there- 
of or  in  a  city,  town,  or  Tillage 

(8)  How  trayelers  to  pass  on  road  or  bridge 

(9)  Fast  riding,  drlTing  or  racing  on  road,  streets,  bridges, 
etc^ 

(10)  DriTlng  sheep  along  road  oyer  10  miles  without  brand- 
ing them 

(11)  Casting  dead  animal  into  road;  learing  side  or  crip- 
pled in  road,  street,  or  public  place 

(12)  Restraint  of  unaltered  horse,  jade,  or  bull 

(13)  Putting  glass,  nails,  tacks,  etc.,  into  road 

(14)  Driyer  of  Tehide  to  stopi  at  certain  railroad  crossings; 
gates  to  be  erected 

(15)  Rules  and  regulations  controlling  traflic  on  State  high- 

ways adopted  by  State  Highway  System  (effeotlTe  to 
date). 

§  1.  CoaatsTi^See  generally,  Code,  §§  1976-2004,  and 
Acts  1918,  p.  461,  affecting  §  2013,  and  Acts  1918,  p.  462, 
affecting  §  2016,  and  Acts  1922,  amending  §  2002. 

For  act  as  to  special  assessment  for,  see  Acts  1918,  p. 
569;  what  signs  prohibited — Acts  1918,  p.  128;  clearing  un- 
derbrush from  sides — Acts  1918,  p.  556;  when  students  not 
to  pay  tolls — ^Acts  1918,  p.  29;  railroads  to  clear  grade  cross- 
ings— ^Acts  1918,  p.  452;  protection  to  improved  surface  of 
turnpikes — Acts  1919,  p.  97;  authorizing  supervisors  to  cut 
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trees  along  sides — ^Acts  1920,  p.  535;  county  roads  not  part 
of  State  Highway  System,  how  built — ^Acts  1922,  p.  — . 

§  2.  County  saperinteiident  of  ro«db  and  road  saper- 
▼ison. — See  Code,  §§  2019-39,  and  Acts  1920,  p.  562,  amend- 
ing §  2039.    See  also  Acts  1919,  p.  81  (as  to  repairs). 

§  3.  State  Higliwmy  System. — For  a  new  act  creating 
the  State  Highway  System  and  other  particular  acts  in  refer- 
ence thereto,  and  repealing  §§  1962-5,  1967-9,  1974-5  of  the 
Code  and  former  acts,  see  several  acts  listed  in  the  index  to 
Acts  1922. 

§  4  Stote  Convict  Road  Forc&p-See  Code,  §§  2073-96 ; 
and  Acts  1920,  p.  11,  amending  §  2094;  Acts  1919  p.  120, 
amending  §  2083;  and  Acts  1922,  amending  §  2073.  See, 
also.  Acts  1918,  p.  8  (authorizing  use  of  force  in  State  High- 
way System). 

§  S.  State  money  aid. — See  Code,  §§  2097-2109,  as  af- 
fected by  Acts  1918,  p.  776,  and  Acts  1919,  p.  100. 

§  S.  Bond  issue.— See  Code,  §§  2110-24,  and  Acts  1922, 
amending  §§  2110-22.  For  act  as  to  redemption  of  district 
and  county  roads,  see  Acts  1918,  p.  462.  For  bond  issue  in 
magisterial  district,  see  Acts  1922,  p.  — ;  county  bonds  for 
Acts  1918,  p.  462. 

§  7,    Federal  aid  accepted. — See  Acts  1918,  p.  8. 

§  8.  Offenses  eonoeming  highwmya. —  (1)  Killing  trees 
neoTy  obstructing^  or  riding  on  sidewalk. — Punishment,  fine 
not  over  $500,  or  jail  not  over  12  months,  or  both.  (Code, 
§§  4730,  4782.)  To  ride  or  drive  any  vehicle,  ineluding 
bicycles  and  motorcycles,  on  the  sidewalks  of  an  unincorpo- 
rated town  or  village,  is  punishable  by  a  fine  of  $5  to  $25. 
(Code,  §  4733.) 

(2)  Evicroach/ment  on  or  changing  lines  without  permis- 
sion of  court. — ^By  section  4731  of  the  Code:  "Any  person 
other  than  a  duly  authorized  officer,  changing  the  line  of 
any  public  road,  on  either  side  thereof,  as  the  lines  have  ex- 
isted for  twenty  years  or  more,  shall  be  guilty  of  a  misde- 
meanor, unless  he  shall  have  first  obtained,  upon  petition,  the 
permission  of  the  circuit  court  of  the  county  in  which  the 
road  lies,  which  petition  and  permission  shall  be  entered  of 
record,  showing  how,  and  to  what  extent,  the  line  of  a  public 
road  has  been  changed.    It  shall  be  the  duty  of  the  super- 
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vehicle,  conveyance  or  car,  over  or  upon  any  public  road, 
street  or  public  square,  at  an  illegal  speed,  or  at  a  speed  tend- 
ing to  endanger  human  life  or  bodily  safety,  or  to  cause  the 
destruction  of  the  property  of  another,  or  causes  such  vehicle, 
conveyance  or  car  to  run  at  an  illegal  or  dangerous  speed  in 
attempting  to  pass  another  vehicle,  conveyance  or  car,  or  to 
prevent  such  other  vehicle,  conveyance  or  car  from  passing 
his  own,  and  any  person  who  rides  or  drives  any  animal  or 
animals  over  or  upon  any  public  road,  street,  highway,  bridge, 
or  landing,  at  a  speed  tending  to  endanger  human  life  or 
bodily  safety,  or  to  cause  the  destruction  of  property,  or  if 
any  horse  race  be  run  on  any  road,  bridge,  or  landing  or 
street,  the  rider  of  such  horse  in  such  race,  the  owner,  if  he 
assent  thereto,  and  every  person  who  shall  bet  on  the  race, 
shall  be  deemed  guilty  of  a  misdemeanor,"  which  is  punish- 
able by  a  fine  not  over  $500  or  jail  not  over  12  months,  or 
both  (Code,  §  4782).  Section  4740,  as  to  fast  riding  or  driv- 
ing over  a  bridge*  is  repealed,  the  subject  being  covered  by  the 
above  section. — ^Acts  1920,  p.  486. 

(10)  Driving  sheep  alang  road  over  10  tndles  without 
brandinff  them.— Fine  $5.     (Code,  §  4742.) 

(11)  C casting  dead  ammal  into  road;  leaving  sick  or 
crippled  in  road,  street,  or  public  place. — Fine,  not  over  $20. 
(Code,  §  4748.) 

(12)  Restraint  of  unaltered  horse,  Jack,  or  bvU, — See 
Aimruds,  section  8. 

(18)  Putting  glass,  nails,  tacks,  etc,  into  road, — Put- 
ting into  a  public  road  ^^glass,  bottles,  glassware,  crockery, 
porcelain,  or  pieces  thereof,  or  any  pieces  of  iron  or  hard 
or  sharp  metal,  or  any  nails,  tacks,  or  sharp-pointed  instru- 
ments of  any  kind,  likely  in  their  nature  to  cut  or  puncture 
any  tire  of  any  vehicle,  or  injure  any  animal  traveling 
thereon",  is  punishable  by  a  fine  of  not  over  $500  or  jail  not 
over  12  months,  or  both  (Code,  §§  4745,  4782).  See  also  (15), 
(i),  below. 

(14)  Driver  of  vehicle  to  stop  at  certain  railroad  cross- 
ings; gates  to  be  erected. — ^By  Acts  1922:  "Except  in  cities 
and  unincorporated  towns  and  villages  of  1,000  inhabitants 
or  more  it  shall  be  the  duty  of  every  person  driving  any 
vehicle  on  a  public  highway,  in  approaching  a  place  where 
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a  railway  crosses  such  public  highway  at  grade,  to  stop 
before  passing  over  such  crossing,  at  a  distance  of  not  less 
than  ten  feet  nor  more  than  one  hundred  feet  from  the 
nearest  rail  of  such  railway  tracks.  Provided,  that  this  act 
shall  not  apply  to  any  public  railway  crossing  at  grade  on 
railway  lines  on  which  only  purely  local  trains  are  operated. 
The  provisions  of  this  act  shall  not  change  or  alter  in  any 
manner  the  existing  law  as  to  the  duty  or  liability  of  rail- 
way companies  for  damages  to  persons  or  property,  and  fail- 
ure to  comply  with  the  provisions  of  this  act  on  the  part  of 
the  driver  of  the  vehicle  shall  not  be  considered  as  contribu- 
tory negligence  in  an  action  against  the  railway  company 
for  damage  to  persQn  or  property,  whether  the  same  be  for 
injury  to  the  person  or  property  of  the  driver  or  of  any 
other  person.  And  it  shall  not  be  necessary  to  establish  the 
fact,  that  the  driver  complied  with  the  provisions  of  this  act 
in  order  to  recover  in  any  action  for  damage  to  persons  or 
property  against  the  railway  company.  Except  in  cities  and 
unincorporated  towns,  it  shall  be  the  duty  of  railway  com- 
panies to  erect  and  maintain  at  every  point  where  a  pub- 
lic highway  crosses  such  railway  at  grade,  and  on  which  line 
trains  other  than  purely  local  trains  are  operated,  a  sign, 
visible  for  one  hundred  feet  on  each  side  of  its  tracks  with 
the  words,  ^Main  Line — ^Danger — Stop,'  in  letters  at  least  6 
inches  in  height.  Any  driver  of  any  vehicle  included  in  this 
act  and  any  other  person,  firm  or  corporation  violating  the 
provisions  of  this  act  shall  be  fined  not  exceeding  $10  for 
each  offense,  provided  this  act  shall  not  apply  to  electric 
railways." 

(15)  Rides  and  reffula^ions  eontroTlmff  traffic  on  State 
high/ways  adopted  hy  State  Highway  System  effective  July 
25, 1920,  atnd  stiU  in  force  July  1922. — ^By  the  act  creating  the 
State  Highway  System  (Acts  1922,  p.  — ) ,  the  State  Highway 
Commission  is  authorized  ^i^o  make  rules  and  regulations,  not 
in  conflict  with  the  laws  of  this  State,  for  the  protection  of 
and  covering  traffic  on  and  use  of  the  State  Highway  System, 
and  the  rules  and  regulations  so  prescribed  shall  have  the 
foroe  and  effect  of  law,  and  any  person,  firm,  or  corporation 
violating  any  such  rule  or  regulation  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  be  fined  not  less  than  $5 
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;  -.  nor  more  than  $100  for  each  offense",  and  is  also  liable  to  the 

j:^  State  civilly  for  the  actual  damages  sustained.    ^^Said  rules 

V  and  regulations  shaU  be  printed  by  the  commission  and  two 

.^  2  copies  thereof  mailed  forthwith  to  the  clerk  of  every  court  of 

..  record,  one  of  which  copies  shall  be  posted  immediately  upon 

%  receipt  by  the  clerk  at  the  front  door  of  the  courthouse,  and 

.  ^  the  other  copy  retained  in  the  office  for  the  information  of  the 

public,  but  no  such  rules  and  regulations  shall  become  effective 
Z  until  60  days  shall  have  elapsed  following  their  adoption  by 

the  commission."  The  commission,  for  the  purpose  of  en- 
forcement, may  appoint  any  or  all  of  its  employees  special 
policemen  with  the  powers  of  a  sheriff.  The  following  rules 
and  regulations  have  been  promulgated  by  the  conunission 
'  (in  force  to  date) : 

(a)  Vehicles  or  implements  vyith  sharp  or  rough  wheels, 
— ^^'It  is  forbidden  to  drive,  propel  or  operate,  or  to  cause  to  be 
driven,  propelled  or  operated,  over  any  State  Highway,  any 
implement,  vehicle  or  contrivance  having  wheels  provided  with 
sharpened  or  roughened  surfaces  other  than  roughened  pneu- 
matic rubber  tires;  provided,  however,  that  this  restriction 
does  not  apply  to  vehicles  or  implements  used  by  the  State 
in  the  construction  and  maintenance  of  said  State  Highways, 
or  to  farm,  implements  weighing  less  than  one  thousand 
(1000)  pounds.  Wheels  of  traction  engines,  etc.,  when  pro- 
vided with  suitable  filler  blocks  between  cleats,  will  be  con- 
sidered as  having  smooth  tires.  Traction  engines  and  trac- 
tors, when  hauling  threshing  outfits,  will  be  allowed  on  roads 
in  the  State  System  when  equipped  with  cleats  on  the  driving 
wheels  of  width  of  not  less  than  2>4  inches,  when  so  placed 
and  kept  on  the  driver  that  not  less  than  two  cleats  shaU 
touch  the  ground  at  all  times;  also  that  such  engines  or 
tractors  shaU  be  so  equipped  to  maintain  on  the  front  wheels 
a  guide  tire  of  not  less  than  2  inches  on  tractors  of  18  H.  P., 
or  less;  2^  inches  on  25  H.  P.,  or  less,  and  8  inches  on  30 
H.  Pv  or  less."     (Rules  and  Reg.,  §  1.) 

(b)  As  to  weight  amd  width  of  wheels. — ^^It  is  forbid- 
den to  drive,  propel  or  operate,  or  to  cause  to  be  driven, 
propelled,  or  operated,  over  any  State  Highway,  any  ve- 
hicle, implement  or  contrivance,  whose  gross  load  on  any 
one  wheel  shaU  exceed  500  pounds  for  each  inch  of  width  of 
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tire  on  same,  when  provided  with  solid  tires,  from  the  first 
day  of  May  to  the  first  day  of  December,  and  400  pounds  for 
each  inch  in  width  of  tii:e,  when  provided  with  solid 
tires,  from  December  1st  to  May  1st,  and  700  pounds 
for  each  inch  of  width  of  tire,  when  provided  with  pneumatic 
rubber  tires,  from  January  1st  to  December  31st.  Should 
it,  however,  be  deemed  advisable  to  increase  the  load  per  inch 
in  width  of  tire  over  certain  sections  of  The  State  Highway 
System,  a  permit  to  increase  the  loading  shall  first  be  ob- 
tained as  hereinafter  provided,  but  in  no  caso  shall  the 
gross  load  on  any  one  wheel  exceed  700  pounds  per  inch  in 
width  of  tire;  provided  further  that  the  width  of  solid  tires 
shall  be  considered  as  that  portion  coming  in  contact  with 
an  unyielding  surface,  and  the  width  of  pneumatic  tires 
shall  be  considered  as  the  total  thickness  measured  from  out- 
side to  outside  of  casing  at  the  widest  point  between  tread 
and  rim  when  fuUy  inflated  with  air,  and  provided  further, 
that  no  vehicle,  implement,  or  contrivance  whose  gross  load 
shall  exceed  12  tons  shall  be  moved  or  operated  over  any 
State  Highway  unless  a  permit  to  do  so  shall  first  be  ob- 
tained, as  hereinafter  provided."    (Id.,  §  2.) 

(c)  Dragging  load  forbidden^ — ^^^It  is  forbidden  to  al- 
low any  vehicle,  implement,  or  contrivance,  or  any  part  of 
the  same,  or  any  load,  or  portion  of  a  load,  carried  on  the 
same  to  drag  upon  the  surface  of  any  State  Highway."    (Id., 

§8.) 

(d)  Speed  of  vehicles^  etc.^  with  solid  tires. — ^''No  ve- 
hicle, implement  or  contrivance,  provided  with  solid  tires, 
shall  be  operated  over  any  State  Highway  at  a  rate  of 
speed  in  excess  of  15  miles  per  hour ;  provided,  however,  that 
when  the  gross  weight  of  the  same  is  5  tons  or  greater,  the 
rate  of  speed  shall  not  exceed  12  miles  per  hour."     (Id.,  § 

4,  (•)•) 

(e)  Hea/oy  vehicles^  etc.^  with  rubber  tires  filled  with 

air. — ^*'No  vehicle,  implement  or  contrivance,  provided  with 
pneumatic  rubber  tires,  and  whose  gross  weight  shall  be  3 
tons,  or  greater,  shall  be  operated  over  any  State  Highway 
at  a  rate  of  speed  in  excess  of  20  miles  per  hour;  provided, 
however,  that  when  the  gross  weight  of  the  same  is  5  tons 
or  greater,  the  rate  of  speed  shall  not  exceed  15  miles  per 
hour."    (Id.,  §  4  (b).) 
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(f)  Trailers  with  solid  tires. — ^"No  vehicle,  implement, 
or  contrivance,  drawing  a  trailer,  or  trailers,  provided  with 
solid  tires,  shall  be  operated  over  any  State  Highway  at  a 
rate  of  speed  in  excess  of  10  miles  per  hour;  provided,  how- 
ever, that  trailers  provided  with  pneumatic  rubber  tires  shall 
be  subject  to  the  same  rules  set  forth  in  paragraph  (b)  of 
Rule  4."     (Id.,  §  4  (c).) 

(g)  Widthj  height^  and  length, — ^*'No  vehicle,  implei- 
ment,  or  contrivance  shall  be  operated  over  or  allowed  to 
stand  upon  any  State  Highway  which  has  a  total  width  of 
more  than  7  feet,  or  a  total  height  of  more  than  12  feet,  or 
a  total  length  (inclusive  of  trailers)  of  more  than  50  feet, 
unless  a  permit  be  first  secured  as  hereinafter  provided;  and 
provided  further,  that  in  no  case  shall  any  load  be  of  greater 
dimensions  than  above  set  forth  unless  a  permit  for  same  be 
first  secured."     (Id.,  §  6.) 

(h)  Placing  tacks^  wire^  glass^  etc.^  upon  road. — ^"It 
is  forbidden  to  place  or  allow  to  be  placed  upon  any  State 
Highway  any  tacks,  wire,  scrap  metal,  glass,  crockery,  or 
other  substance  which  may  be  injurious  to  the  feet  of  per- 
sons or  animals,  or  to  the  tires  of  vehicles,  or  in  any  way  in- 
jurious to  the  surface  of  the  highway."  (Id.,  §  6  (a).)  See, 
also,  (18),  above. 

(i)  Signs  on  the  right  of  way. — *'It  is  forbidden  to 
place  or  allow  to  be  placed  within  the  right  of  way  of  any 
State  Highway  any  advertising,  or  advertising  signs, 
without  first  obtaining  the  permission  of  the  State  Highway 
Commission."     (Id.,  §  6  (b).) 

(j)  Material  on  the  right  of  way. — ^^It  is  forbidden 
to  place  or  store  or  allow  to  be  placed  or  stored,  within  the 
right  of  way  of  any  State  Highway  any  materials  or  ar- 
ticles, unless  a  permit  be  first  secured  as  hereinafter  pro- 
vided."    (Id.,  §  6  (c).) 

(k)  Obstructing  or  disturbing. — "It  is  forbidden  to  ob- 
struct, dig  up,  or  in  any  way  disturb  any  State  Highway  until 
a  special  permit  be  first  obtained,  as  hereinafter  provided, 
and  also  a  cash  deposit  made  with  the  person  from  whom  said 
permit  is  obtained  to  cover  any  actual  or  possible  damage 
which  may  result  from  such  contemplated  obstruction  or  dis- 
turbance."    (Id.,  §  7.) 
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(1)  Representatives  to  issue  permits. — ^^^It  shall  be  the 
duty  of  the  State  Highway  Commissioner  to  appoint  not 
less  than  8  representatives  to  be  located  in  the  several  sec- 
tions of  the  State,  and  who  shall  have  authority  to  issue  spe- 
cial permits  for  the  use  of  the  State  Highways  other  than  as 
set  forth  above;  provided  such  contemplated  use  will  not, 
in  the  judgment  of  the  State  Highway  Commissioner,  be  in- 
jurious to  the  State  Highway  or  dangerous  to  other  per- 
sons using  same.  It  shall  also  be  the  duty  of  the  State  High- 
way Commissioner  to,  at  least  twice  a  year,  post  notices  along 
all  State  Highways,  at  intervals,  calling  attention  to  these 
rules  and  regulations,  and  also  giving  the  name  and  address 
of  the  repre^ntative  who  is  authorised  to  issue  such  special 
permits  as  are  hereinbefore  provided."     (Id.,  §  8.) 

(m)  Rules  of  the  road. — ^"The  following  is  to  be  con- 
sidered as  supplementary  to,  but  in  no  way  conflicting  with, 
the  provisions  of  Chap.  522,  Acts  of  1916,  and  must  be  rigidly 
observed  by  drivers  of  all  vehicles  and  implements  driving 
upon  or  approaching  a  State  Highway." 

(1)  Brake  and  signdUing  device. — ^"Vehicles  and  imple- 
ments, propelled  by  other  than  animal  power,  must  be  pro- 
vided with  brakes  and  some  suitable  type  of  signalling  device 
in  addition  to  the  lights  on  front  and  rear,  as  required  by 
Chap.  522,  Acts  of  1916,  but  no  device  other  than  an  approved 
brake  will  be  allowed  to  be  used  on  any  vehicle  on  a  State 
Highway."     (Id.,  §   (a).) 

(2)  Rules  as  to  passing  each  other. — '^AU  vehicles  or 
implements,  horse  drawn  or  otherwise,  when  being  driven  on 
State  Highways,  upon  meeting  others  shaU  turn  to  the 
right  of  the  center  of  the  highway  so  as  to  pass  without  in- 
terference, and  in  rounding  comers  or  curves  shall  keep  as 
far  to  the  right  of  the  road  as  is  reasonably  possible;  and 
any  vehicle  overtaking  another  going  in  the  same  direction 
shall  pass  to  the  left  of  the  vehicle  so  overtaken,  provided 
the  way  ahead  is  clear  of  approaching  traffic,  but  no  vehicle 
shall  pass  another  from  the  rear  at  the  top  or  near  the  top 
of  a  hill,  or  on  a  curve  where  the  view  ahead  is  in  anywise 
obstructed  or  while  the  vehicle  ahead  is  crossing  an  inter- 
secting highway;  any  vehicle  so  overtaken  shaU  promptly, 
upon  signal,  turn  as  far  to  the  right  as  reasonably  possible 
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without  increasing  speed,  in  order  to  aUow  free  passage  on 
the  left.  At  the  intersection  of  highways,  all  vehicles  shall 
keep  to  the  right  of  the  center  of  such  highways,  and  close  to 
the  right  hand  side  of  the  road  when  turning  to  the  right, 
and  pass  to  the  right  of  the  center  of  such  intersection  when 
turning  to  the  left.  Slow  moving  vehicles  or  implements 
shall  at  all  times  keep  as  close  to  the  right  hand  side  of  the 
Highway  as  practicable.''    (Id.,  §  (b).) 

(3)  Tuminff  into  intersecting  road, — ^''AU  vehicles 
about  to  turn  from  the  road  upon  which  they  are  traveling 
into  any  intersecting  road  shall  gradually  reduce  their  speed 
to  a  point  not  exceeding  10  miles  per  hour  for  a  distance  of 
not  less  than  25  feet,  before  beginning  to  make  such  turn, 
and  where  the  view  of  the  intersecting  road  is  obstructed, 
maintain  such  reduced  speed  until  the  turn  has  been  com- 
pleted."    (Id.,  §  (c).) 

(4)  App'roacMng  from  intersecting  roads. — ^"All  ve- 
hicles and  implements  shall  have  the  right  of  way  over  others 
approaching  on  intersecting  roads  from  the  left,  and  shall 
give  right  of  way  to  those  approaching  from  the  right."    (Id., 

§  (d).) 

(5)  Vehicles,  etc.,  to  stand  on  the  right. — ^'^AU  vehicles 
and  implements  not  in  motion  shall  stand  with  their  right 
side  as  near  the  right  hand  side  of  the  highway  as  practica- 
ble, except  in  incorporated  towns  which  have  special  parking 
ordinances."     (Id.,  §  (e).) 

(6)  Carrying  poles  or  other  projecting  objects. — ^'^All 
vehicles  or  implements  carrying  poles  or  other  objects,  which 
project  more  than  5  feet  from  the  rear  end  of  same,  shall 
during  the  period  of  from  one  hour  after  sunset  to  one 
hour  before  sunrise  carry  a  red  light  at  or  near  the  end  of 
the  projecting  object,  and  during  the  period  of  from  one 
hour  before  sunrise  to  one  hour  after  sunset  display  a  red 
flag  at  or  near  the  end  of  the  projecting  object."    (Id.,  §  (f).) 
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ROBBERY 

See  Extortion 

f  1.    IJhe  ttatata 

I  2.    Definition  of  robbeiTf  and  its  eonstituenU 

(a)  What  constitntes  a  taking,  and  illuatratlonB 

(b)  Goodfl  most  haTo  some  Intrinsic  value 

<c)    From  the  pereon  of  owner,  or  in  his  presence 

(d)    Taking  against  tke  owner's  will 

<e)     Taking  by  riolenoe,  and  illustrations  of 

(f)     Taking  by  putting  in  fear,  and  illustrations  of 

f  8.    Conriction  of  larceny  or  assault  under  indictment  for  rob- 
bery 

f  4.    Form  of  "description"  in  warrant  or  Indictment 

§  L  The  atatnteb — "If  any  person  commit  robbery,  by 
partial  strangulation  or  8uff(k*ation  or  by  striking  or  beating, 
or  by  other  violence  to  the  person,  or  by  the  threat  or  pre- 
senting of  fire  arms,  or  other  deadly  weapon  or  instrumen- 
tality whatever,  he  shall  be  punished  with  death,  or  in  the 
discretion  of  the  jury,  by  confinement  in  the  penitentiary  not 
less  than  eight  nor  more  than  eighteen  years.  If  any  person 
commit  a  robbery  in  any  other  mode,  or  by  any  other  means, 
he  shall  be  confined  in  the  penitentiary  not  less  than  five  nor 
more  than  ten  years."     (Code,  §  4405.) 

The  statute  defines  the  offense,  but  only  regulates  the 
punishment  according  to  the  degree  of  heinousness  of  the 
offense.  So  robbery  is  still  a  common  law  offense,  and  there 
is  no  such  a  thing  as  ^^statutory  robbery."  It  is  sufficient  if  the 
indictment  or  warrant  is  in  the  common  law  form.  (87  Va. 
257.) 

§  2.  Definition  of  robbery,  and  ita  conatitncnta. — Rob- 
bery is  the  feloniously  and  forcibly  taking  of  money  or  goods 
of  any  value  from  the  person  of  another,  or  )^  his  presence, 
against  the  owner's  will,  by  violence  or  putting  l.im  in  fear. 
(87  Va.  257.) 

From  the  above  definition  of  robbery  we  observe  its  sev- 
eral constituents,  which  will  be  treated  under  the  following 
heads:  (1)  What  constitutes  a  taking;  (2)  goods  must  have 
some  intrinsic  value;  (3)  from  the  person  of  owner,  or  in 
his  presence;  (4)  taking  against  the  owner's  will;  (5)  taking 
by  violence;  and  (6)  taking  by  putting  in  fear. 

(a)     What  constitutes  a  taJcin-g^  and  illustrations. — It  is 
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enough  to  constitute  a  taking  if  the  possession  be  gained  even 
for  a  moment  and  then  lost  again;  and  no  subsequent  restor- 
ation of  the  goods  will  purge  the  offense.  As,  where  a  gentle- 
man's purse  was  taken  and  restored  and  the  contents  then 
demanded,  and  the  thief  was  apprehended  before  contents 
were  delivered,  it  is  robbery ;  so  also,  where  a  lady's  diamond 
ear-ring  was  torn  from  her  ear,  and  lost  by  the  thief  in  the 
curls  of  her  hair.  There  may,  also,  be  a  taking  in  law  as 
well  as  in  fact,  as  where  there  is  no  actual  violence  to  the 
person,  but  the  goods  are  delivered  up  under  the  influence 
of  fear.  Thus,  where  thieves  force  a  man,  by  menaces  of 
death  to  fetch  them  money,  which  he  delivers  to  them  while 
the  fear  of  the  menace  still  continues  upon  him,  and  they 
receive  it,  this  is  a  sufficient  taking  in  law ;  for  the  thief  may, 
in  all  such  cases,  as  correctly  be  said  to  take  the  property 
from  the  owner  as  if  he  had  actually  taken  it  out  of  his 
pocket.  The  taking  must  be  with  a  felonious  intent,  which  is 
determined  by  the  jury,  and  inferred  usually  from  the  act 
itself.  But  the  circumstances  may  repel  the  inference,  as 
where  the  title  is  bona  fide  claimed  by  the  defendant.  The 
taking  need  not,  in  Virginia,  be  Ituri  causa — i.  e.,  with  inten- 
tion to  appropriate  the  property  to  his  own  use.  If  he  in- 
tended to  deprive  the  prosecutor  of  his  property,  that  is  suf- 
ficient. 

(b)  Goods  must  have  some  intrinsic  vaZu€.— Robbery 
may  be  of  all  kinds  of  chattels,  animate  and  inanimate, 
wherein  there  may  be  property  in  possession,  and  which  have 
an  intrinsic  value;  or,  of  the  same  goods,  in  other  words,  as 
in  simple  larceny  (see  Larceny).  Although  bonds  and  other 
securities  for  money,  &c.,  are  by  statute  made  subjects  of  lar- 
ceny (simple  and  compound),  yet  if  one  by  menace  of  vio- 
lence be  constrained  to  execute  a  bond  or  other  security,  it  is 
not  robbery,  because  the  bond  is  voidable  for  the  duress;  and 
the  act  is  not  within  the  purview  of  the  statute. 

(c)  From  the  person  of  owner^  or  in  his  presence. — 
The  taking  may,  but  need  not,  be  from  the  person  of  the 
owner — it  is  enough  if  it  be  in  his  presence,  provided  only 
that  in  taking  from  his  immediate  care  and  protection,  there 
be  violence  to  his  person,  or  putting  him  in  fear— e.  g.,  where 
the  party  attacked  throws  his  purse  away  and  the  robber 
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picks  it  up  in  his  presence;  also  where  the  robber,  haying 
assaulted  the  party,  takes  away  his  horse  while  the  owner  is 
standing  by,  or  drives  away  his  cattle  in  his  presence.  The 
taking  must  be  with  the  party's  consciousness,  or  else  by  vio- 
lence; but  if  without  violence  while  he  is  asleep,  it  is  not 
robbery.    The  goods  must  be  in  the  custody  of  the  party. 

(d)  Taking  offoinat  the  owner's  will, — ^Where  force  is 
used,  ^'against  the  will"  is  convertible  with  ^^without  consent,'^ 
as  in  the  parallel  case  of  rape;  so  that,  where  the  defendant 
knocked  the  prosecutor  down,  and,  when  the  latt^  was 
insensible,  robbed  him,  the  robbery  was  held  to  be  complete. 
But  if  the  taking  is  by  collusion  with  some  of  the  persons 
engaged,  in  order  to  obtain  a  reward  for  apprehending  rob- 
bers, it  is  not  robbery. 

(e)  Taking  by  violence^  and  illustrations  of, — ^It  is  not 
every  degree  of  actual  violence  that  will  constitute  this  of- 
fense.  There  must  be  something  more  than  a  sudden  taking 
or  snatching  from  the  person  unawares,  for  snatching  a  thing 
unawares  from  the  hand  or  head  is  mere  larceny,  and  not  rob- 
bery. But  if  any  injury  be  done  to  the  person,  or  if  there 
be  a  previous  struggle,  however  slight,  to  retain  his  property, 
then  the  violence  is  sufficient  to  make  the  offense  robbery — e.  g., 
tearing  a  lady's  ear  in  snatching  her  ear-ring,  or  her  hair 
in  taking  a  diamond  pin  twisted  in  the  hair  by  a  long  screw- 
stalk  is  robbery.  So,  if  a  thief  snatches  at  a  gentleman's 
sword  or  watch,  and  the  owner  makes  a  vain  effort  to  retain 
his  property,  or  force  is  required  to  detach  it  from  his  person 
— e.  g.,  by  breaking  a  guard-chain — ^it  is  robbery.  So  it  is 
robbery  if  force  is  used  under  pretense  of  law,  or  other  color- 
able pretext,  or  for  a  different  purpose  (e.  g.,  rape) ,  if  thereby 
money  or  goods  are  extorted. 

(f)  Taking  by  putting  in  fear,  and  illustrations  of, — 
The  principle  of  robbery,  indeed  is  violence,  but  actual  vio- 
lence is  not  the  only  means  of  doing  a  robbery.  It  may  be 
effected  by  fear  as  well,  which  the  law  considers  constructive 
violence;  for,  says  the  law,  when  such  terror  is  impressed  on 
the  mind  as  not  to  leave  the  party  a  free  agent,  and,  in  order 
to  get  ridden  of  that  terror,  he  delivers  his  money  to  the 
thief,  this  is  sufficient  force  in  law.  And  where  actual  force 
is  used  there  need  be  no  actual  fear — e.  g.,  to  knock  a  man 
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down  and  take  his  property  while  he  is  insensible  or  uncon- 
scious. Nor  need  actual  fear  be  proved,  for  the  law, 
in  odio  spoliatoris  (in  hatred  of  a  despoiler),  will  presume  it, 
where  in  consequence  of  threatening  words  or  gestures,  or 
other  circumstances,  there  is  sufficient  ground  for  such  fear 
as  in  reason  and  common  experience  wiU  induce  a  man  to  part 
with  his  property  against  his  will.  So  there  need  be  no  ac- 
tual danger  if  there  be  such  a  fear — e.  g.,  where  the  thief 
uses  a  tinder-box  or  candle-stick  as  if  it  were  a  pistol.  It  is 
not,  however,  the  apprehension  of  every  injury  that  con< 
stitutes  robbery.  The  fear  must  be  of  an  injury,  either  (1) 
to  one's  self,  wife,  or  child;  (2)  to  one's  character,  by  threat- 
ening to  accuse  him  of  sodomy,  and  the  goods  must  have  been 
parted  with  from  a  fear  of  loss  of  character,  and  not  in  order 
to  prosecute  the  offender;  or  (3)  to  property,  but  the  danger 
must  be  urgent,  of  speedy  and  signal  mischief,  such  as  can- 
not be  evaded  by  ordinary  firmness  or  prudence,  nor  pre^ 
vented  by  law.  Actual  cases  of  this  latter  are  principally 
threats  made  by  mobs  to  destroy  a  dwelling-house. 

By  statute,  in  Virginia,  to  threaten  injury  to  the  person, 
character,  or  property  of  another,  &c.,  and  thereby  extort 
money  or  pecuniary  benefit,  is  a  substantive  offense,  but  only 
in  cases,  it  is  presumed,  not  amounting  to  robbery — see  Ex- 
torHon..     (H's  G.  &  M.,  pp.  130-8.) 

§  3.  Coiiviction  of  larceny  or  assault  under  indictment 
for  robbery. — ^The  justice  or  jury  may  acquit  the  accused 
of  the  circumstances  of  aggravation  which  constitute  robbery, 
and  convict  him  of  simple  larceny,  grand  or  petit,  or  even  of 
a  mere  assault.     (H's  G.  &  M.  p.  133;  17  Grat.  591.) 

§  4    Form  of  ^^description**  in  warrant  or  imfictmenL — 

No.  1.      ROBBXBT  BT  ViOLBirCB  TO  THK  PBB801C 

(Code,  f  4405.) 

DsscnipnoiT: 

"felonlooBly  did  {strangle^  stifle,  smother,  choak,  suffocate) ,  strike, 
beat»  and  assault  one  B.  F.»  and  him  the  said  B.  F.  in  bodily  fear 
feloniously  did  put,  and  one  gold  watch  of  the  value  of  fifty  dollars, 
and  one  bank  note  of  the  yalue  of  five  dollars  (or  whatever  the  goods 
token  may  be),  of  the  goods  and  chattels,  bank  note  and  property 
of  the  said  B.  F.,  from  the  person  (or  in  the  presence,  custody  and 
controi),  and  against  the  will  of  the  said  B.  F.,  then  and  there,  to-wit. 
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on  tlM  dnj  and  ymr  aforvMld,  Monloiiily  vid  TloleiiUy  did  tttml,  tmk», 
and  carry  away.*' 


NC^  2.      ROBBBT  BT  THK  THBBAT  OK  PUBKirnHa  or  FOB-AUf  8,  OK  OTHKB 

DbADLT   WSAFOlf 

ilSem.) 

Dbscbiftioh: 

'n>y  the  threat  and  presenting  of  a  deadly  weapon  and  tnstmmentmUty, 
to-wlt:  a  pifltol.  one  B.  P.  In  bodily  fear  feloniously  did  put,  and  money 
of  the  Ymlne  of  one  hundred  dollan,  of  the  goods  and  chattels,  mon^, 
and  property  of  the  said  B.  F.,  from  the  person  (or  in  the  pretence 
ou9tody,  and  oontrol),  and  against  the  will  of  the  said  E.  F.,  ftioni- 
ously  and  Tiolently  did  steal,  take,  and  carry  away.** 


RULES  AND  RULE-DAYS 

(See  *'Burks'  Pleading  &  Practice"   (new  ed.).) 

"Rules"  are  orders  of  court,  whether  made  in  court  or  in 
the  clerk's  office,  and  "rule-days"  are  days  set  apart  period- 
ically (usually  1st  and  3rd  Mondays,  Tuesdays  and  Wednes- 
days) for  making  rules  or  orders  in  the  clerk's  office,  in  pend- 
ing causes,  in  the  maturing  causes,  ready  for  court.  While  a 
defendant  is  summoned  to  a  rule  day,  he  need  not  appear;  he 
should  have  an  attorney,  who  will  attend  to  all  necessary  filing 
of  pleas,  etc.,  in  the  clerk's  office.  For  the  statutes  as  to  rules 
and  rule-days,  see  Code,  §§  6074-80. 


SALE  OR  EXCHANGE  OF  PERSONAL  PROPERTY 

See  BUI  of  sale;  Conditional  Sdle^  or  Reservation  Title  or 
Lien;  Contracts;  Recordation  or  Registry 

fi  1.  "f^hat  constitutes  a  sale 

fi  2  Dlfferenee  between  sale  and  exchange 

f  8.  When  title  transferred  to  buyer,  and  goods  at  his  risk 

fi  4.  What  Is  a  dellTory  at  another  place 
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fi    6.    Lien  against  goods  at  time  of  sale 

f    6.    Seller's  Hen  for  purchase-money 

f    7.    Seller's  right  of  stoppage  In  transit 

fi    8.    Sales  where  seller  has  not  property  at  time 

fi    9.    Warranty  of  title 

i  10.    Selleifs  liability  for  quality  of  goods 

(1)  Where  he  warrants  the  quality 

(2)  Where  the  property  is  not  existent  or  present 

(3)  In  case  of  misrepresentation  or  concealment 

§  1.  What  coiutitatos  a  saleti^ — It  is  important  to  dis- 
tinguish carefully  between  a  sale  and  an  agreement  for  a 
future  sale.  This  distinction  is  sometimes  overlooked;  and 
hence  the  phrase  ^^an  executory  contract  of  sale,"  that  is,  a 
contract  of  sale  which  is  to  be  executed  hereafter,  has  come 
into  use;  but  it  is  not  quite  accurate  to  speak  of  tlxis  as  if  it 
were  a  sale.  Every  actual  sale  is  an  executed  contract,  al- 
though payment  or  delivery  may  remain  to  be  made.  There 
may  be  an  executory  contract  for  sale,  or  a  bargain  that  a 
future  sale  shall  be  made ;  but  such  a  bargain  is  not  a 
present  sale;  nor  does  it  confer  upon  either  party  the  rights 
or  the  obligations  which  grow  out  of  the  contract  of  sale. 

A  sale  of  goods  is  the  exchange  thereof  for  money.  More 
precisely,  it  is  the  transfer  of  the  property  in  goods  from  a 
seller  to  a  buyer,  for  a  price  paid,  or  to  be  paid,  in  money. 
^'Property"  in  goods  means  the  ownership  or  title  of  the  goods 
and  not  the  goods  themselves. 

If  a  bargain  tranfers  the  property  in  (which  means  the 
ownership  of)  the  thing  to  another  person  for  a  price,  it  is  a 
sale;  and  if  it  does  not  transfer  the  property,  it  is  not  a  sale; 
and,  on  the  other  hand,  if  it  be  not  a  sale,  it  does  not  transfer 
the  property.  As  soon  as  a  thing  is  sold  the  buyer  owns  it, 
wherever  it  may  be.  And  to  constitute  a  sale  at  common 
law,  all  that  is  necessary  is  the  agreement  of  competent  par- 
ties that  the  property  in  (or  ownership  of)  the  subject-mat- 
ter shall  then  pass  from  the  seller  to  the  buyer  for  a  fixed 
price.     (Parsons'  Law  of  Business,  pp.  116-17.) 

§  2.  Di£Fer«Boe  between  sak  and  exdiange. — A  sale  is 
a  transfer  of  personal  property  for  money  or  currency;  an 
exchange  is  a  barter  or  exchanging  of  some  personal  prop- 
erty for  other  personal  property;  and  there  is  but  little  dif- 
ference as  to  each,  except  in  the  case  of  an  exchange,  if  one 
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party  fails  to  deliver  the  goods  in  a  reasonable  time,  the 
action  is  not  for  their  money  value  (unless  indeed  their  price 
is  precisely  estimated  or  fixed),  but  for  the  breach  of  the 
contract  to  deliver.     (3  Min.  Inst.,  250.) 

§  3.  When  title  transferred  to  buyer,  and  goods  at  his 
risk. — ^Unless  otherwise  agreed,  evfery  contract  of  sale  is  pre- 
sumed to  be  for  cash,  and  to  be  followed  by  immediate  de- 
livery, and  if  either  the  price  or  the  property  be  at  once 
tendered,  the  sale  is  binding  and  the  buyer  is  entitled  to  the 
possession.  But  if  neither  the  money  be  paid  or  tendered 
nor  the  property  delivered  or  tendered,  nor  any  subsequent 
contract  for  future  payment  or  delivery  be  entered  into,  the 
contract  of  sale  is,  by  mutual  consent,  waived  and  abandoned, 
and  the  owner  may  dispose  of  the  property  as  he  pleases. 
Yet,  if  any  part  of  the  price  be  paid  down,  though  it  be  but 
a  cent,  or  if  any  part  of  the  goods  be  delivered  by  way  of 
earnest,  the  property  in  the  goods  passes,  and  the  buyer  may 
recover  them  by  action,  as  the  seller  may  the  price. 

As  soon  as  the  contract  of  sale  of  specific  property  is  com- 
plete, the  risk  is  transferred  to  the  buyer;  and  it  is  complete 
when  the  terms  are  mutually  agreed  upon  and  the  seller  has 
fulfilled  whatever  condition  precedent  or  concurrent,  is  ex- 
pressly or  impliedly  prescribed  by  the  terms,  as  by  putting 
the  property  into  a  deliverable  state,  or  conveying  it  to  the 
place  of  delivery,  or  otherwise,  and  has  also  done  what  was 
contemplated  and  designed  to  be  done  previous  to  the  vest- 
ing of  the  property,  for  the  purpose  of  ascertaining  the  price, 
as,  weighing,  measuring,  selecting,  or  testing  the  commodity; 
the  property  in  the  goods  passes  to  the  buyer,  and  they  are 
thenceforward  at  his  risk.  Of  course,  if  at  the  time  of  the 
contract,  the  thing  sold  has  died  or  ceased  to  exist,  the  con- 
tract is  not  valid;  but  its  death  or  destruction  immediately 
afterwards,  without  the  seller's  fault,  does  not  effect  the  con- 
tract.    (3  Min.  Inst.  252-4.) 

§  4L  What  is  a  delivery  at  another  places — ^As  to  sales 
of  goods  to  be  delivered  at  another  place,  the  following  rules 
apply:  (1)  Where  the  goods  are  delivered  by  the  seller,  in 
pursuance  of  an  order,  to  a  railroad  or  express  company  or 
other  common  carrier  for  delivery  to  the  buyer,  such  de- 
livery passes  the  title  or  property,  such  carrier  being  the 
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agent  of  the  buyer  to  receive  it;  (2)  where  goods,  not  by 
order  of  the  buyer,  are  delivered  on  board  a  vessel  to  be  car- 
ried, and  a  bill  of  lading  is  taken  in  his  name,  the  delivery 
is  not  to  the  buyer;  (3)  the  making  the  bill  of  lading  so 
that  the  goods  ^all  be  delivered  to  the  order  of  the  seller 
is,  when  not  rebutted,  almost  conclusive  to  show  his  inten- 
tion to  reserve  the  right  of  control,  and  to  prevent  the  prop- 
erty from  passing  to  the  buyer;  (4)  the  prima  facie  conclu- 
sion that  the  seller  reserves  the  right  of  control,  when  the 
bill  of  lading  is  to  his  order,  may  be  rebutted  by  proof  that 
in  making  it  thus,  he  acted  as  the  agent  of  the  buyer,  and 
did  not  intend  to  retain  control  of  the  property,  which  in- 
tention the  jury  decides;.  (5)  though  as  a  general  rule  the 
delivery  of  goods  by  the  seller  on  board  the  buyer's  own  ship 
is  a  delivery  to  him  and  passes  the  property,  yet  the  seller 
may  by  special  terms  restrain  the  effect  of  such  delivery,  and 
reserve  the  right  of  control  even  where  the  biU  of  lading 
show  that  the  goods  are  free  of  freight  because  the  owner's 
property;  (6)  where  a  bill  of  exchange  for  the  price  of  goods 
is  sent  to  the  buyer  for  acceptance,  together  with  the  bill  of 
lading,  the  buyer  cannot  retain  the  bill  of  lading  unless  he 
accepts  the  bill  of  exchange,  and  if  he  refuses  acceptance,  he 
acquires  no  right  to  the  biU  of  lading  or  to  the  goods  of 
which  it  is  the  symbol.     (3  Min.  Inst.  254-5.) 

§  5.  Lien  against  goods  at  time  of  safe. — Where  at  the 
time  of  the  contract  of  sale,  an  execution  against  the  seller  is  in 
the  officer's  hands  to  be  executed,  they  are  subject  to  the  lien 
of  the  execution;  the  title  is  thereby  intercepted  if  the  execu- 
tion be  levied  during  the  existence  of  the  lien  (Code,  §§  6485, 
6501-2;  likewise  the  lien  of  an  attachment  (Code,  §  6398),  or 
other  lien  may  intercept  the  title  and  prevent  its  vesting  in 
the  buyer.     (3  Min.  Inst.  251-2.) 

§  8.  Selkr^s  lien  for  pnrdiase  moiiey^ — ^Where  the  sale 
is  otherwise  complete,  but  nothing  specified  as  to  the  delivery 
or  payment,  the  seller  has  a  right,  flowing  out  of  the  original 
contract,  to  retain  possession  until  the  price  is  paid;  and  some- 
times, upon  non-payment  of  the  price,  to  dissolve  the  contract, 
as  he  may  do  if  the  buyer,  upon  request,  does  not  pay  and 
take  them  away  within  a  reasonable  time,  in  which  event  he 
may  seU  to  another,  and  sue  the  buyer  for  any  loss  suffered. 


1636  BAIJ5  OR  EXCHANGE  OF  FEB80NAL  FBOFEBTT 

This  seller's  or  vendor's  lien  continues  as  long  as  the  goods 
remains  in  his  possession  and  until  there  has  been  an  actual 
or  constructive  delivery  of  them  to  the  buyer,  but  terminates 
immediately  upon  such  delivery.  And  a  deUvery  of  a  part 
(where  not  intended  as  a  delivery  of  the  whole)  is  no  waiver 
of  the  seller's  right  to  retain  the  remainder  for  the  price.  It 
is  sometimes  difficult  to  determine  whether  the  seller  has 
parted  with  the  possession.  Thus,  although  where  the  goods 
are  in  a  warehouse  of  a  third  person,  a  delivery  order  for  the 
goods  on  that  person,  accepted  or  acknowledged  by  him, 
amounts  to  a  constructive  delivery,  and  terminates  the  seller's 
lien;  yet  where  the  goods  are  in  the  seller's  warehouse,  a 
delivery  order  merely  will  not  have  that  effect,  unless  it  ap- 
pear that  the  seller,  by  receiving  warehouse  rent  or  other- 
wise, distinctly  acknowledged  the  goods  to  be  held  by  him 
for  the  buyer  or  the  buyer's  assignee.  But  where  the  goods 
are  sold  on  credit  not  yet  expired,  the  seller,  upon  the  buyer^ 
becoming  bankrupt  or  insolvent,  may  withhold  the  goods, 
«ven  as  against  the  buyer's  assignee  in  bankruptcy,  until 
payment  of  the  price;  and  if,  in  such  a  case,  he  has  taken  a 
tiegotiable  note  and  has  negotiated  or  transferred  it  to  some 
one  else,  his  lien  is  suspended  while  the  note  is  running;  but 
upon  its  being  dishonored,  the  lien  revives  as  to  such  of  the 
goods  as  are  still  in  his  possession. 

If  the  sale  is  at  auction  and  its  terms  are  not  complied 
with,  the  seller,  though  no  stipulation  to  that  effect,  may 
cause  a  resale,  and  charge  the  first  purchaser  with  the  loss  or 
deficiency,  if  any,  and  the  cost  of  the  resale. 

If,  independently  of  the  seller's  lien,  there  is  a  condition 
precedent  attached  to  the  contract  of  sale  and  delivery,  the 
property  does  not  vest  in  the  buyer  on  delivery,  nor  until  he 
performs  the  condition  or  the  seller  waives  it;  and  the  right 
continues  in  the  vendor,  even  against  the  buyer's  creditors 
or  bona  fide  purchasers  from  him  for  value.  So,  though  im- 
mediate possession  is  given,  if  there  is  an  express  agreement 
that  the  title  shall  remain  in  the  seller  until  payment  of  the 
price,  such  payment  is  strictly  a  condition  precedent,  and 
until  performance,  the  right  of  property  is  not  vested  in  the 
purchaser;  nor  can  his  creditors  or  bona  fide  purchasers  for 
value  and  without  notice,  set  up  any  valid  claim  thereto 
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But  the  contract,  being  a  conditional  sale,  should  be  in  writ- 
ing and  recorded  (Code,  §  5189,  as  amended  by  Acts  1920,  p. 
898).  See  CondUiorud  Sale  or  Beservation  Title  or  Lien.  (3 
Min.  Inst.  256-8.) 

§  7.  SeDer^s  right  of  stoppage  in  tnu&sit.^— Notwith- 
standing a  delivery  to  a  common  carrier,  to  be  conveyed  to 
^the  buyer  is  usually  equivalent  to  a  delivery  to  the  buyer 
himself  and  terminates  the  seller^s  lien;  yet  if  while  the  goods 
are  in  transit  the  purchaser  becomes  bankrupt  or  insolvent, 
the  price  being  unpaid,  the  seller's  lien  is  prolonged  and  he 
may  stop  the  goods  en  route  and  repossess  them,  which  is 
called  the  right  of  stoppage  in  transit.  The  right  is  not  a 
right  to  rescind  the  contract  of  sale,  but  a  prolongation  of 
the  lien.  The  bankruptcy  or  insolvency  must  have  occurred, 
or  perhaps  have  became  known  to  the  seller,  after  the  sale; 
and  if  it  exists  upon  arrival  of  the  goods  at  their  destination, 
though  it  did  not  exist  when  the  goods  were  stopped,  the  stop- 
page is  justified.  The  right  exists  only  as  between  the 
seller  and  buyer,  or  persons  in  substantially  that  relation^ 
as  where  a  consignor  on  his  own  credit  buys  for  the  consignee, 
but  not  in  case  of  a  surety  for  the  price,  nor  where  the  goods 
are  forwarded  to  pay  a  precedent  and  existing  debt. 

^Insolvency"  is  not  a  mere  general  inability  to  pay  one's 
debts,  but  ^^an  inability  to  pay  one's  debts  in  the  ordinary 
course  of  business,  as  persons  generally  do",  which  is  the  con- 
struction in  bankrupt  laws. 

To  stoppage,  actual  possession  is  not  required,  but  notice 
of  the  seller's  claim  and  piirpose,  given  to  the  carrier  before 
delivery,  is  sufficient. 

When  the  seller  takes  possession,  the  goods  are  still  the 
buyer's,  but  he  has  a  lien,  and  must  keep  them  safely;  and 
allowing  the  buyer  a  reasonable  time  to  pay,  he  may,  upon 
default,  sell  them  for  the  best  price  he  can  get,  and  therefore 
most  properly  at  public  auction,  paying  any  balance  to  the 
buyer,  and  the  buyer  being  responsible  for  any  deficiency. 

Stoppage  in  transit  extends  also  to  contracts  of  exchange, 
and  prevails  when  the  consignor  or  seller  is  interested,  in  the 
sale,  although  it  be  jointly  with  the  consignee  or  buyer.    But  * 
it  does  not  arise  between  a  commission  merchant  and  his  prin- 
cipal, for  the  property  remains  the  principal's,  who  may  resume 
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possession  when  he  will;  while  any  lien  the  commission  mer- 
chant may  have  for  advances,  etc.,  ceases  when  he  parts  with 
the  possession,  and  is  not  re-instated  by  a  re-delivery  to  him 
under  a  right  of  stoppage.  As  to  when  the  transit  is  at  an 
end,  the  goods  are  considered  in  transit  not  only  while  they 
are  going  and  while  in  the  actual  posession  of  the  carrier 
(although  appointed  by  the  consignee  or  buyer),  but  also 
while  they  are  deposited  in  any  place  not  actually  or  con- 
structively the  place  of  the  consignee  or  buyer,  or  so  in  his 
possession,  or  under  his  control,  that  the  putting  them  there 
implies  the  intention  of  delivery ;  as,  when  they  are  in  a  pub- 
lic warehouse,  for  non-payment  of  duties,  this  is  not  posses- 
sion by  the  buyer.  Constructive  delivery  may  be  where 
the  carrier,  by  arrangement  with  the  buyer,  holds  the  goods 
as  the  buyer's  agent,  and  not  merely  as  carrier;  or  where  the 
seller  suffers  the  buyer  to  mark  and  resell  the  goods,  and  the 
second  buyer  to  re-mark  them  again;  or  when  the  seller  de- 
livers to  the  buyer  the  key  to  the  warehouse  where  the  goods 
are  stored.     (3  Min.  Inst.,  259-62.) 

§  &  Sales  ¥diere  seller  has  not  property  at  time. — ^Ad 
actual  sale,  as  distinguished  from  a  contract  to  sell,  must  be 
of  property  having  an  actual  or  potential  existence,  and 
specified  or  identified  and  capable  of  delivery;  as,  a  crop  of 
hay  to  be  grown  on  his  field,  the  wool  to  be  clipped  from  his 
sheep  at  a  future  time,  the  milk  that  his  cows  will  yield  in 
the  coming  month  or  the  colts  of  his  mares  the  coming  spring, 
etc. ;  but  he  can  only  agree  to  sell,  not  actually  sell,  when  the 
property  is  afterwards  to  be  acquired  from  another,  as,  crop, 
wool,  milk,  or  colts,  or  any  goods  to  which  he  may  obtain 
title.  In  equity,  a  contract  to  sell  operates  as  a  sale  and 
vests  the  title  in  the  buyer  as  soon  as  acquired  by  the  seller. 

It  is  not  needful  that  the  seller  should  have  possession; 
he  may  sell  it,  though  it  be  withheld  by  a  wrong-doer. 

The  seller  can  transfer  to  the  buyer  no  other  or  better 
than  he  has,  except  in  the  case  of  negotiable  instruments 
(Code,  §§  5616-21) — see  Negotiable  Instruments.  (3  Min. 
Inst.,  263-4,  268.) 

§  9.  Warranty  of  title. — ^A  seller  in  possession  im- 
pliedly warrants  the  title,  and  is  answerable  to  the  buyer 
for  the  loss  of  the  goods  by  a  better  title;  but  where  the  seller 
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is  out  of  possession,  he  is  liable  only  where  he  warrants  the 
title,  or  knowingly  makes  a  false  statement  about  it.  This, 
of  course,  does  not  apply  to  sales  by  court,  an  officer  (under 
an  execution),  or  a  pawnbroker.     (3  Min.  Inst.  265.) 

§  10.  Sellers'  Kabifity  for  iinality  of  goods.— He  is 
liable:  (1)  Where  Ke  warrants  the  quality. — This  may  relate 
to  the  present  or  the  future,  and  may  be  a  warranty  in  terms 
or  by  distinct  affirmation  of  quality — ^not  merely  an  expres- 
sion of  opinion,  but  an  assurance  to  the  purchaser  of  the  truth 
of  the  fact  affirmed,  the  purchaser  receiving  and  acting  upon 
it  as  such.  In  either  case  it  is  immaterial  whether  the  seller 
knew  what  he  said  to  be  false  or  not.  But  the  warranty  must 
be  made  during  the  negotiation  and  before  the  sale  is  con- 
cluded. 

All  warrants  may  be  explained  or  proved  by  the  sur- 
rounding circumstances,  established  usage  in  similar  cases, 
and  the  general  character  of  the  transaction,  but  not  extend- 
ing nor  contracting  the  words  employed  beyond  their  fair 
and  natural  meaning.  A  general  warranty  of  soundness  does 
not  cover  defects  plain  and  obvious  to  the  purchaser,  or  of 
which  he  knew ;  as,  where  a  horse  lacks  a  tail  or  an  ear. 

(2)  Where  the  property  is  not  existent  or  present. — 
Where  such  property  is  sold  by  sample  or  description,  the 
same  must  correspond  with  the  sample  or  answer  to  the  de- 
scription ,and  be  salable  or  merchantable,  otherwise  it  is  a 
breach  of  or  non-compliance  with  the  contract,  and  not  prop- 
erly a  breach  of  warranty.  Where  articles  for  a  specific  use 
or  purpose  are  sold  before  made,  they  must  be  reasonably 
fit  for  that  purpose.  But  where  a  known  and  ascertained 
article  is  ordered  by  name  or  description,  it  need  only  be  of 
the  character  described,  whether  it  accomplishes  the  end  or 
not. 

In  such  cases,  the  buyer  may  rescind  the  entire  contract, 
by  giving  notice  to  that  effect  within  a  reasonable  time  and 
returning  the  property. 

(3)  In  case  of  mdsrepresentaiion  or  concealment. — 
Even  if  the  seller  knows  of  a  defect  which  the  buyer  does 
not  know  of,  and  if  he  had  known;  he  would  not  have 
bought,  the  seller  is  not  in  law  (though  he  is  in  good  morals) 
bound  to  disclose  it,  if  the  facts  were  equally  within  the  ob- 
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servation  of  both  parties  and  if  the  seller  is  under  no  special 
obligation  by  confidence  reposed  or  otherwise  to  disclose  the 
facts.  Mere  silence  by  itself  does  not  amount  to  fraud.  The 
seller  may  leave  the  purchaser  to  inquire  and  examine  for 
himself,  or  to  require  a  warranty.  He  may  be  silent  and  be 
safe.  He  may  let  the  purchaser  cheat  himself  at  his  pleasure, 
but  he  must  not  assist  him,  either  by  false  representation, 
which  he  knows,  or  has  reason  to  believe,  to  be  false;  or  by 
representations  calculated  to  throw  the  buyer  off  his  guard; 
or  by  practicing  artifices  to  conceal  defects.  To  do  so  is 
fraud.     (3  Min.  Inst.  266-9.) 
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See  Adultery^  Formcation^  etc. 

9  1.    Seduction  of  female  of  previous  chaste  character;  how  pun- 
ished* 

(1)  Seduction 

(2)  Promise  of  marriage 

(3)  The  female  must  be  unmarried 

(4)  Previous  chaste  character 

(5)  ETldence  necessary  to  convict;  limitation;  marriage  a 
bar  to  prosecution 

9  2.    Seduction  as  a  civil  Injury 

9  3.    Form  of  "description"  In  warrant  or  Indictment 

§  1.  Sedaction  of  fenyJe  of  prefvioos  chaste  character; 
how  panished. — By  section  4410  of  the  Code:  ^^If  any  person, 
under  promise  of  marriage,  conditional  or  unconditional,  se* 
duce  and  have  illicit  connection  with  any  unmarried  female 
of  previous  chaste  character,  or  if  any  married  man  seduce 
and  have  illicit  connection  with  any  unmarried  female  of  pre- 
vious chaste  character,  he  shall  be  guilty  of  a  felony,  and, 
upon  conviction  thereof,  shall  be  punished  by  confinement  in 
the  penitentiary  not  less  than  two,  nor  more  than  ten  years. 
For  the  purposes  of  this  section,  the  chastity  of  the  female 
shall  be  presumed,  in  the  absence  of  evidence  to  the  contrary." 

Seduction  was  not  a  crime  at  common  law,  but  is  purely 
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a  creature  of  statute.  The  statute  creates  two  offenses:  (1)  Se- 
duction by  an  unmarried  man,  under  a  promise  of  marriage; 
and  (2)  seduction  by  a  married  man,  which  need  not  be  under 
a  promise  of  marriage.  To  constitute  the  first  offense,  it  is 
necessary  to  show  (1)  the  seduction;  (2)  the  promise  of  mar- 
riage; (3)  that  the  female  was  unmarried;  and  (4)  that  she 
was  of  previous  chaste  character. 

(1)  Seduction. — ^Mere  illicit  intercourse  during  the  ex- 
istence of  a  marriage  engagement  is  not  sufficient— 4here  must 
be  seduction  besides.  That  is,  the  female  must  be  induced  to 
consent  to  sexual  intercourse  by  enticements  and  influences 
which  overcome  her  scruples  against  it.  But  if  she  volunta- 
rily, and  solely  for  the  gratification  of  her  sexual  desires,  or 
other  reasons,  submits  to  the  connection,  this  is  not  seduction. 
A  female  of  chaste  character  does  not  entertain  feelings  of 
lust.  She  repels  the  very  thought  of  impurity.  There  is  no 
way  to  poison  her  mind  and  dethrone  her  virtue  except  through 
her  affections.  To  do  this  the  seducer  pays  her  delicate  at- 
tentions, praises  and  flatters  her,  and  pours  into  her  ears  pre- 
tensions of  love;  he  gains  her  confidence,  then  her  heart;  then 
follows  lustful  toyings  and  sensual  embraces;  he  draws  her 
away  from  pure  and  chaste  thoughts;  she  forsakes  the  path 
of  purity  and  duty,  and  becomes  the  victim  of  lust  and  passion, 
and  relying  upon  and  trusting  him,  she  consents  to  his  lecher- 
ous embraces  and  submits  her  body  to  his  lust — this  is  seduc- 
tion. What  constitutes  seduction  cannot  be  defined  with  pre- 
cision. Each  case  must  be  determined  by  its  own  circum- 
stances. The  crime  may  be  complete,  although  in  the  partic- 
ular case,  ^'flattery,  false  promises,  artifice,  urgent  importunity, 
based  upon  professions  of  attachments,  and  the  like  for  the  wo- 
man," did  not  conspire  to  cause  the  surrender  of  her  person 
and  chastity  to  her  seducer.  But  there  must  be  something 
more  than  sexual  intercourse  proved.  A  female  of  chaste  char- 
acter must  have  been  led  away  from  the  paths  of  virtue.  Se- 
duction does  not  consist  in  arts  and  blandishments,  but  these 
are  the  means  by  which  the  crime  is  accomplished  (and  not  the 
crime  itself),  which  are  as  various  as  the  characters  and  envi- 
ronments of  the  parties,  and  are  incapable  of  being  brought 
within  the  terms  of  a  definition.  But  if  the  offense  be  by  a 
married  man,  this  of  itself  excludes  many  of  the  arts,  wiles. 
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professions,  and  promises  which  may  be  brought  to  bear  by  a 
single  man  to  obtain  a  footing  and  influence  with  a  single 
woman.  (Mill's  case,  83  Va.  815 ;  Flick's  case,  97  Va.  766, 770  ; 
2  Va.  Law  Reg.  698;  5  Va.  Law  Reg.  218.) 

(2)  PronUae  of  marriage. — ^The  seduction  must  be  under 
and  by  means  of  a  promise  to  marry,  and  the  female  must 
have  surrendered  her  chastity  by  reason  of  such  promise  exist- 
ing at  the  time  of  the  intercourse.  A  mere  blunt  offer  of  wed- 
lock in  future  for  sexual  favors  iii  presently  is  not  sujfficient 
evidence — this  smacks  too  much  of  hire,  or  bargain  and  barter, 
and  not  enough  of  betrayal.  But  if  under  an  existing  promise 
of  marriage,  he,  by  blandishments  of  courtship,  wins  and  then 
abuses  her  simplicity  and  confidence,  and  deflours  her  of  her 
virtue,  it  is  seduction.  If  this  be  done  without  any  promise 
of  marriage,  it  is  only  the  lesser  offense  of  fornication.  If  a 
married  man,  seduce  a  female,  under  promise  of  marriage,  she 
not  knowing  the  fact  of  his  marriage,  he  would  be  punishable 
under  the  first  of  the  statute,  which  says:  "If  any  person," 
— i.  e.,  whether  married  or  single.  If  she  knows  him  to  be 
married,  but  he,  standing  towards  here  in  the  relation  of  trust 
and  confidence,  as,  for  example,  guardian,  next  kinsman, 
teacher,  or  spiritual  adviser,  violates  his  trust  and  deflours 
her  of  her  virtue,  he  is  guilty  of  seduction.  (Mill's  case,  93 
Va.  816;  2  Va.  Law  Reg.  670;  5  Va.  L»w  Reg.  206-7.) 

(3)  TTie  female  must  he  unmarried.  If  she  be  married, 
the  offense  is  adultery  or  fornication.  That  she  is  unmarried 
must  be  alleged  and  proved.  (2  Va.  L4aw  Reg.  678;  5.Va.  Law 
Reg.  207.)  If  she  is  under  fifteen  years  of  age,  the  offense 
is  rape — (see  Rape).  If  she  has  been  married  and  divorced,  she 
is  not  an  "unmarried  female",  within  the  statute  (109  Va.  821) . 

(4)  Previous  chaste  character, — ^The  law  presumes  that 
a  female  is  of  previous  chaste  character,  and  the  burden  of 
impeaching  it  is  on  the  accused.  The  chastity  piotccted  by  the 
statute  is  actual  personal  defilement.  And  even  though  she 
may  have  been  defiled  and  impure  at  one  time,  yet  if  she  has 
reformed  and  is  leading  a  pure  and  virtuous  life  at  the  t'lme 
of  the  alleged  seduction,  she  is  entitled  to  the  protection  of 
the  statute.  (Mill's  case,  93  Va.  815;  5  Va.  Law  Reg.  208;  2 
Whart.  Cr.  L.  §  1757.) 

(5)  Evidence  necessary  to  convict;  lirmtation;  marriage 
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<i  bar  to  prosecution. — No  conviction  shall  be  had  on  the  tes- 
timony of  the  female  seduced,  unsupported  by  other  evidence, 
nor  unless  the  indictment  be  found  within  two  years;  but  the 
subsequent  marriage  of  the  parties  may  be  pleaded  in  bar  of 
a  conviction.     (Code,  §  4413.) 

And  evidence  of  the  general  reputation  of  the  female  for 
""  chasity,  may  be  introduced  either  by  the  Commonwealth  or 

the  accused.  (Acts  1920,  p.  586;  Pollard's  Code  Biennial 
1920,  p.  787.) 

§  2*    Sedaction  as  a  civil  injury. — Changing  the  com- 
•*;  mon  law  by  section  5780  of  the  Code :  "An  action  for  seduction 

^  may  be  maintained,  without  any  allegation  or  proof  of  the  loss 

of  the  service  of  the  female  by  reason  of  the  defendant's 
wrongful  act".  But  this  statute  does  not  dispense  with  allega- 
tion and  proof  that  the  plaintiff  was  the  master  of  his  daugh- 
ter (i.  e.,  had  control  of  her  and  her  services)  and  so  entitled 
^^  to  her  services  at  the  time  of  the  seduction.    So  if  when 

'  seduced  a  daughter  is  over  21,  and  living  away  from  home, 

^  her  father  is  not  her  master,  and  cannot  sue  for  her  eduction. 

'"  It  is  a  question  whether  the  father,  being  her  master,  can  sue 

^  in  the  absence  of  any  disability  to  serve,  as  by  pregnancy, 

sexual  disease,  or  loss  of  health  by  reason  of  depression  due 
-  to  her  dishonor.    He  can  sue  in  the  old  form  as  for  loss  of 

service  when  there  has  been  pregnancy.    She  cannot  sue  for 
her  own  seduction.    But  her  consent  is  not  the  father's  con- 
'■'"  sent,  and  he  can  sue  as  master,  though  the  defendant  used  no 

'>  seductive  arts,  and  the  female  was  not  of  previous  chaste 

character.  These  matters  could  be  shown,  however,  in  mit- 
igation of  damages.  The  father,  on  the  other  hand  may 
prove  promise  of  marriage,  in  order  to  increase  his  damages; 
and  as  he  may  recover  exemplary,  or  punitive,  damages,  he 
may  offer  evidence  of  the  fortune  of  the  defendant,  so  that 
the  jury,  knowing  the  length  of  the  defendant's  purse,  can 
decide  how  much  damages  will  make  him  "smart  for  it."  Be- 
ing a  minor  (if  over  15)  is  no  defense  to  an  action  for  seduc- 
tion. (Graves'  Notes  on  Torts;  18  Grat.  678,  726;  83  Grat. 
722;  87  Va.  269.) 

§  3.    Form  of  ^detcriptioii''  in  warrant  or  indBctDMnl. — 
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Na  1.    SDUonoH,  Umm  Pbomibb  or  Mabbuob  or  ▲  Fkmjllb  or 

▼rous  CHAsn  CnAMAoam 

(Code,  I  4410.) 

Dbbcbiftion: 

"did,  onder  promiie  of  maniase  to  one  K.  F.,  an  nnmarried  female 
of  chastity  and  Tirtue,  nnlawfolly  and  felonioiuly  seduce  and  haTe 
illicit  connection  with,  and  carnal  knowledge  of,  the  body  of  her  tlie 
said  B.  P." 


No.  2.    MAsaiiB>  Mah  Sbnjcihg  a  Fbmalb    r  Pttvi  vb  Chabtb 


{Idem.) 
DiscaiFTiON: 

"being  then  a  married  man  and  haying  a  lawful  wife  then  liTing,  did 
unlawfully  and  feloniously  seduce  and  have  illicit  connection  with,  and 
carnal  knowledge  of,  the  body  of  one  E.  F.,  an  unmarried  female  of 
chastity  and  Tirtue.*^ 


SET-OFF 

S  1.    Payment  or  set-off  may  be  proved  in  action  for  a  debt 

(1)  Definition  of  set-off;  distinguished  from  payment 

(2)  Both  demands  must  be  d^ebt 

(8)    Demands  must  be  due  between  same  parties  and  in 

same  right 
(4)    (Both  demands  must  be  due  and  owing 
(6)     Acquisition  of  setroffs 
(6)    Application  of  set-offs 
i  2.    Special  plea  of  set-off  or  recoupment 

(1)  Recoupment  distinguished  from  set-off 

(2)  ESxtent  of  the  defense 

(3)  Illustrations 

§  1.  Pajnnent  or  sct-oflF  may  bo  prored  in  actum  for  n 
iM>t. — By  section  6144  of  the  Code:  "In  an  action  for  any 
debt,  the  defendant  may  at  the  trial  prove,  and  have  allowed 
against  such  debt,  any  payment  or  set-off  which  is  so  described 
in  his  plea,  or  in  an  account  filed  with  the  papers  in  the  cause, 
as  to  give  the  pla:ntiff  notice  of  its  nature,  but  not  otherwise. 
Although  the  claim  of  the  plaintiff  be  jointly  against  several 
persons,  and  the  set-off  is  of  a  debt  nc^  to  all  but  only  to  a 
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part  of  them,  this  section  shall  extend  to  such  set-off,  if  it  ap- 
pear that  the  persons,  against  whom  such  claim  is,  stand  in 
the  relation  of  principal  and  surety,  and  the  person  entitled  to 
the  set-off  is  the  principal.  And  when  the  defendant  is  al- 
lowed to  file  and  prove  an  account  of  set-off  to  the  plaintiff's 
demand,  the  plaintiff  shall  be  allowed  to  file  and  prove  an  ac- 
count of  counter  set-off,  and  make  such  other  defense  as  he 
might  have  made  had  an  original  action  been  brought  upon 
such  set-off,  and  in  the  issue,  the  judge  (if  the  case  be  tried 
without  a  jury),  or  the  jury  shall  ascertain  the  true  state  of 
indebtedness  between  the  parties  and  judgment  shall  be  ren- 
dered accordingly." 

(1)  Defmtion  of  set-off;  distinguished  from  payment. — 
SetK>ff  is  a  counter  demand  of  a  debt  growing  out  of  another 
and  separate  transaction  from  that  of  the  debt  claimed  by  the 
plaintiff,  which  the  defendant  is  allowed  only  by  statute  to 
assert  against  the  plaintiff's  demand  (he  being  put  on  the  foot- 
ing of  a  plaintiff — §  6149),  and  where  it  exceeds  the  plaintiff's 
debt,  he  recovers  judgment  against  him  for  the  excess  (§  6160). 
But  the  defendant  is  not  obliged  to  set-off  his  counter  demand ; 
he  may  decline  to  do  so,  and  file  a  separate  action  therefor,  as 
he  had  to  do  at  common  law.  It  is  otherwise  as  to  payments, 
which  differ  from  set-offs  in  being,  by  consent  of  the  parties 
(express  or  implied),  appropriated  to  the  discharge  of  the 
debt  in  whole  or  in  part;  and  so  a  judgment  for  the  full 
amount  of  a  debt  settles  all  prior  payments.  (4  Min.  Inst. 
785-7;  Burks'  PL  &  Pr.,  §§  280-1.) 

(2)  Both  dem^ands  must  he  debt. — ^The  statute  says  in 
any  action  for  ^^a  debt";  so  the  plaintiff's  demand  must  be  in 
the  nature  of  a  debt,  that  is,  a  liquidated  claim,  and  not  one 
merely  for  damages,  such  as  a  justice  or  a  jury  may  assess. 
The  debt  may  be  equitable,  as  a  bond,  note,  etc.,  assigned. 

The  set-off  must  also  be  a  debt  or  in  the  nature  of  a  debt, 
and  not  merely  unliquidated  damages.  (4  Min.  Inst.  787; 
Burks'  PL  &  Pr.,  §§  232-3.)  For  what  is  a  liquidated  demand, 
see  ^^Burks'  Pleading  &  Practice,"  and  Penalty. 

(8)  Derrumds  must  be  due  between  same  parties  and  in 
same  right. — ^A  debt  due  from  a  partner  cannot  be  set  off 
against  a  partnership  demand,  nor  vice  versa;  nor  can  a  debt 
due  to  one  as  executor,  administrator,  or  trustee,  be  set  off 
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against  one  in  his  own  right,  nor  vice  veracL  Where,  however, 
principal  and  surety  are  sued  in  the  same  action,  the  statute 
(see  above)  permits  the  principal  to  set  off  against  the  plain- 
tiff any  claim  he  has  against  him,  but  the  same  privilege  is  not 
extended  to  the  surety  of  a  solvent  principal.  Where  a  con- 
tract is  by  an  agent  of  an  undisclosed  principal,  and  a  defend- 
ant deals  with  such  agent  supposing  him  to  be  the  sole  princi- 
pal, if  the  action  be  in  the  principal's  name,  the  defendant  may 
set* off  claims  against  such  agent  acquired  before  knowledge 
that  he  was  agent  (4  Min.  Inst.  788-9;  Burks'  PL  &  Pr.,  § 
233.) 

(4)  Both  demands  rrmst  he  due  ixnd  owing. — ^The  debts 
on  both  sides  must  be  due  and  owing  at  least  at  the  time  of  the 
filing  of  the  set-off.  (4  Min.  Inst.  789-90;  Burks'  PL  &  Pr., 
§233.) 

(6)  Acquisition  of  set-offs. — ^As  a  general  rule,  under 
the  statute  (above) ,  the  defendant  may,  after  he  is  sued  and 
%ip  to  the  time  of  filing  his  plea  or  list  of  set-offs — ^indee^  up 
ito  the  time  of  trial — ^acquire  set  offs  against  the  plaintiffs,  but 
if  acquired  after  action  brought  the  plaintiff  may  recover 
liis  costs  even  though  the  defendant  should  recover  against 
the  plaintiff  for  the  excess  of  his  set-off  over  the  plaintiff's 
demand  (Code,  §§  6149-50).  (4  Min.  Inst.  789-90;  Burks'  PL 
&  Pr.,  §  234.)     See,  also,  Assigrmients. 

As  to  offsets  in  the  case  of  the  transfer  of  negotiable 
paper,  see  Negotiable  InstrumerUs^  section  2,  (2). 

(6)  Application  of  set-offs. — ^Where  the  set-off  is  to  sev- 
eral bonds,  notes,  etc.,  assigned  to  different  persons,  the  appli- 
cation is  in  the  inverse  order  of  assignment.  Counter  set-offs 
to  the  defendant's  set-offs  seems  also  admissible.  (Burks'  PL 
A  Pr.,  §  236.) 

§  2.  Special  plea  <if  set-off,  or  ^VecoopmeiiL'' — By  sec- 
tion 6145  of  the  Code:  ^^In  any  action  on  a  contract,  the  de- 
fendant may  file  a  plea,  alleging  any  such  failure  in  the 
consideration  of  the  contract,  or  fraud  in  its  procurement, 
or  any  such  breach  of  any  warranty  to  him  of  the  title  or 
the  soundness  of  personal  property,  for  the  price  or  value 
whereof  he  entered  into  the  contract,  or  any  other  matter  as 
would  entitle  him  either  to  recover  damages  at  law  from  the 
plaintiff,  or  the  person  under  whom  the  plaintiff  claims,  or 
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to  relief  in  equity,  in  whole  or  in  part,  against  the  obliga- 
tion of  the  contract;  or,  if  the  contract  be  by  deed,  alleging 
any  such  matter  arising  under  the  contract,  existing  before 
its  execution,  or  any  such  mistake  therein,  or  in  the  execu- 
tion thereof,  or  any  such  other  matter  as  would  entitle  him  to 
such  relief  in  equity;  and  in  either  case  alleging  the  amount 
to  which  he  is  entitled  by  reason  of  the  matters  contained 
in  the  plea." 

But  this  statute  is  not  to  impair  or  affect  any  bond  or 
deed  deemed  voluntary  (without  valuable  consideration) — 
Code,  §  6147. 

If  such  plea  is  not  tendered,  or  if  rejected,  the  defendant 
may  still  have  relief  in  equity.     (Code,  §  6146.) 

If  the  plea  of  set-off  goes  to  part  only  of  demand,  judg- 
ment is  given  therefor  and  costs  to  the  filing  of  the  plea, 
and  trial  proceeds  as  to  the  rest.     (Code,  §  6148.) 

The  defendant  is  put  on  the  footing  of  a  plaintiff  and 
may  recover  for  any  excess;  and  if  the  plaintiff  is  assignee 
of  the  original  party  to  the  contract,  and  the  defendant's 
claim  exceeds  his,  the  defendant  nuiy  waive  for  the  excess,  or 
he  may  have  the  assignor  made  a  party,  and  obtain  judgment 
against  him  for  the  excess.     (Code,  §  6150.) 

(1)  Recoupment  dUtingmahed  from  aet-off. — ^Though 
the  defenses  here  are  often  called  set-offs  or  ^equitable  de- 
fenses," they  are  properly  "recoupments."  A  set-off  proper 
arises  out  of  another  transaction,  while  a  recoupment  is  the 
reduction  of  the  plaintiff^s  claim  by  reason  of  some  delin- 
quency or  deficiency  on  his  part.  (4  Min.  Inst.  786;  Burks' 
PI.  &  Pr.  §§  237-9.) 

(2)  Extent  of  the  defense. — ^The  statute  enlarges  the 
common  law  defense  (which  applied  only  to  un-sealed  in- 
struments), embracing  the  instances  enumerated,  and  "any 
other  matter"  of  like  kind  arising  out  of  the  contract  sued  on. 
The  defense  here  applies  to  matters  of  tort  (or  wrongs)  as 
well  as  to  contract.  The  defense  cannot  be  made  where  the 
plaintiff's  claim  is  not  "on  a  contract."  (4  Min.  Inst.  792-3; 
Burks'  PL  &  Pr.,  §  289.) 

(3)  /Ihtstrations. — ^For  illustrations,  and  further  as  to 
this  special  plea,  see  4  Min.  Inst.  795-9,  and  Burks'  PL  &  Pr. 
(new  edition). 
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SHERIFFS,  SERGEANTS,  CORONERS,  CONSTABLES, 

AND  CRIERS 

(For  particular  duties,  aee  particular  titles) 

1.  Their  •leetlon  and  qualiflcation 

2.  DHNit7  ■berlfls,  their  appotntment  and  powers 
S.    When  coroner  may  act  in  place  of  sheriff  or  sergeant 

4.  Power  to  command  aasistanoe,  in  executing  process;   pen- 
alty for  fkilure  to  obey 

5.  Who  priTileged  from  arrest  on  dTil  process 
S.    When  dTil  process  not  to  be  execnted  on  Sunday 

7.  What  obligations  taken  by  officer  TOid 

8.  How  process  or  notice  scrred 

9.  How,  where,  and  when  process  to  be  returned;  penalty  for 
failure 

10.  When  fee  to  accompany  process  sent  from  another  county 

11.  Officer  may  send  process  by  maU;  what  eridence  thereof 

12.  What  receipts  officer  to  give 

13.  Growing  crops  not  liable  to  distress  or  ICTy,  except,  etc 

14.  Unreasonable  distress  or  levy  prohibited;   sustenanoe  to 
be  provided  for  live  stock 

15.  Sale  of  property 

16.  Mules,  oxen,  and  horse,  when  and  where  sold 

17.  Adjournment  of  sale  f 

18.  When  judgment  against  officer  for  money  due  from  him; 
when  judgment  by  ofcer  or  sureties  against  deputy 

19.  Powers  and  duties  of  city  and  town  sergeants;  police  force 

20.  Allowance  to  city  sergeant  by  court 

21.  Certain  offenses  against  public  justice 

22.  Fees  of  sheriff,  sergeant,  coroner,  crier,  or  constable 

23.  Various  forms  of  motions  and  returns  under  ^Sheriffs* 
Sergeants,  Coroners,  Constables,  and  Criers" 

« 

§  1.  Their  dediiMi  and  qualificatioii. — Sheriffs  are 
elected  for  four  years,  on  Tuesday  after  the  first  Monday  in 
November,  every  fourth  year  after  1919  (Code,  §  132) ;  ser- 
geants for  towns  are  elected  for  two  years  at  such  time  as  the 
charter  may  provide  (Code,  §  3026),  and  sergeants  for  cities 
are  elected  for  four  years,  on  Tuesday  after  the  first  Monday 
in  November,  every  fourth  year  after  1921  (Code,  §§  129, 
3026) ;  coroners  (who  must  be  physicians)  are  appointed  by 
the  court  for  four  years,  on  January  1,  every  fourth  year  after 
1920  (Code,  §  2815) ;  one  constable  for  each  magisterial  district 
(more  if  court  thinks  proper)  is  elected  for  four  years,  on 
Tuesday  after  the  first  Monday  in  November,  every  fourth 
year  after  1919  (Code,  §§  127-8). 
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They  qualify  by  taking  the  oaths  and  giving  bond  be- 
fore the  court,  judge,  or  clerk.  (Code,  §§  2696-8,  2816,  2818.) 
For  appointment  of  a  crier,  and  his  bond,  see  Code,  §  2821. 
As  to  the  sheriff  of  city  of  Richmond,  see  Code,  §  2814.  Super- 
intendent of  fair  grounds  or  cemetery  have  same  powers  as 
a  constable  for  certain  purposes  (Code,  §  2820).  For  ap- 
pointment of  policeman,  with  powers  and  duties  of  a  con- 
stable at  watering  places,  university  or  college,  or  manufac- 
turing plant,  see  section  4805  of  the  Code.  For  powers  and 
duties  of  a  coroner,  see  Coroner^ a  Inquest, 

§  2L  Deputy  theriffs  or  sergeaiiis,  their  appointment  end 
powers. — ^A  sheriff  or  city  sergenat  with  the  consent  of  his 
court,  or  consent  in  writing  of  the  judge,  may  appoint  one  or 
more  deputies,  who  may  discharge  any  of  the  official  duties  of 
the  sheriff  or  sergeant,  unless  expressly  forbidden  by  law.  They 
qualify  by  taking  and  subscribing  the  usual  oaths  of  office. 
A  deputy  may  be  removed  by  the  sheriff  or  sergeant,  or  by 
the  court  or  judge.  (Code,  §  2701.)  For  pqwers  of  dep- 
uties of  deceased  sheriffs  and  sergeants,  etc. — see  Code,  § 
2816. 

§  3.  Wlien  coroner  may  act  in  piece  of  aiieriff  or  ser- 
geent. — He  may  do  so,  when  there  is  no  one  acting  as  sheriff 
or  sergent,  or  deputy  thereof,  in  the  county  or  city,  or  when 
it  is  unfit  for  the  sheriff  or  sergeant  to  act;  but  before  receiv- 
ing any  money  or  serving  an  execution,  he  must  give  bond. 
(Code,  §§  2817-19.) 

For  when  constable  or  crier  may  act  in  place  of  coroner, 
see  Code,  §§  2819,  2821. 

§  4»  Power  to  commend  mssistence^  in  ezecnting  process; 
penalty  for  faihnne  to  obey. — ^Where  resistance  is  made  or 
feared,  the  officer  may  summon  so  many  people  as  may  be 
necessary,  or  require  the  commandant  of  any  regiment  in  the 
county  or  city  to  call  out  such  portion  thereof  as  may  be 
necessary,  and  a  failure  to  obey  subjects  such  person  or  com- 
mandant to  fine  or  imprisonment,  or  both.     (Code,  §  2822.) 

§  S.  Who  pririleged  from  arrest  on  ami  process. — See 
Code,  §  2823. 

§  8.  When  dril  process  not  to  be  execated  on  Sonday« — 
Section  2823  provides:  ^'No  civil  process  shall  be  served  on 
Sunday,  except  in  cases  of  persons  escaping  out  of  custody, 
or  where  it  may  be  specially  provided  by  law." 
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§  1.  What  cibligatioiis  takan  by  officer  roUL — ^Any  obli- 
gation taken  by  an  officer  by  color  of  his  office,  of  or  for  any 
person  in  his  custody,  otherwise  than  directed  by  law,  is 
void  (Code,  §  2824). 

§  8.  How  prooeM  or  notioe  MrvoiL — ^A  summons  or 
notice  is  served  as  provided  in  section  6041  of  the  Code — see 
Notice^  section  1;  except  a  process  or  notice  to  or  against  a 
corporation  is  served  as  provided  in  sections  6053—67 — see  Cor- 
parations^  section  12.  For  service  on  carriers  (not  incorpo- 
rated), see  Carriers  (Private).    See,  also.  Process,  section  2. 

§  9*  How,  'yAerey  and  wImq  prooeas  to  be  rdbinied; 
penalty  for  failnreL — ^The  officer  should  make  return  on  the 
process  of  the  day  and  manner  of  executing  the  same  and  sub- 
Scribe  his  name  thereto.  A  deputy  «houW  sign  his  own  name 
as  well  as  that  of  his  principal.  With  the  process  the  officer 
returns  any  bond  taken,  and  an  account  of  sales  made  under 
the  same,  specifying  therein  the  several  articles  sold,  to  whom, 
and  the  prices.  The  return  is  to  the  court  from  which  the  pro- 
cess emanates  or  to  which  it  is  returnable,  or  in  other  cases 
not  specially  provided  for,  to  the  court  of  his  county  or  city. 
Where  a  sale  is  made  and  no  particular  time  is  prescribed 
in  the  process  or  by  statute,  the  return  must  be  made  within 
30  days  after  the  sale.  (Code,  §  2825.)  See,  also.  Executions^ 
section  8. 

For  penalties  for  failure  to  make  return  or  for  making 
false  return,  and  procedure  for  same,  see  Code,  §§  2825-6. 

§  10.  When  fee  to  accompany  prooeas  sent  from  anothfy 
coonty.— See  Code,  §  2827. 

§  IL  Officer  may  send  process  by  ma3;  wliat  evidsnoe 
thereof.— See  Code,  §  2828. 

§  12.    What  receipts  officer  to  give.— See  Code,  §  2829. 

§  13.  Growing  crops  not  liable  to  distreas  or  leyy,  except^ 
etc — By  section  2830  of  the  Code:  "No  growing  crop  of 
any  kind  (not  severed)  shall  be  liable  to  distress  or  levy 
except  Indian  com,  which  may  be  taken  at  any  time  after 
the  fifteenth  day  of  October  in  any  year,  and  also  except 
sweet  potatoes  and  Irish  potatoes  over  five  barrels  of  each 
variety  may  be  distrained  or  levied  upon  after  the  same  have 
been  matured  sufficiently  to  sever  or  to  market." 

§  14    Unreasonable  Stress  or  levy  prohibited;  soste- 
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nance  to  be  provided  for  lire  stock. — By  section  2831  of  the 
Code:  ^^Officers  shall  in  no  case  make  an  unreasonable  dis- 
tress or  levy.  For  horses,  or  any  live  stock  distrained  or 
levied  on,  the  officer  shall  provide  sufficient  sustenance  while 
they  remain  in  his  possession.  Nothing  distrained  or  levied 
on  shall  be  removed  by  him  out  of  his  county  or  city,  unless 
where  it  is  otherwise  specially  provided." 

§  IS.  Sale  of  inroperty. — By  section  2832  of  the  Code : 
'^In  any  case  of  goods  and  chattels  which  an  officer  shall  dis- 
train or  levy  on,  otherwise  than  under  an  attachment,  or 
which  he  may  be  directed  to  sell  by  an  order  of  a  court,  judge, 
or  justice  (unless  such  order  prescribe  a  different  course),  he 
shall  fix. upon  a  time  and  place  for  the  sale  thereof,  and 
post  notice  of  the  same  at  least  ten  days  before  the  day  of 
sale  at  some  place  near  the  residence  of  the  owner,  if  he  re- 
side in  the  county  or  corporation,  and  at  two  or  more  public 
places  in  the  officer's  county,  city,  or  district.  If  the  goods 
and  chattels  be  expensive  to  keep  or  perishable,  the  court 
from  whose  clerk's  office  the  writ  of  fieri  facias  was  issued, 
or  the  judge  thereof  in  vacation,  or  the  justice  who  issued  the 
writ  of  fieri  facias^  or  the  distress  warrant  under  which  the 
seizure  is  made,  or  if  the  distress  warrant  was  issued  by  a  clerk, 
the  court  of  which  he  is  dei^,  or  the  judge  thereof  in  va- 
cation upon  the  application  of  any  party  on  reasonable  notice 
to  the  adverse  party,  his  agent,  or  attorney,  may  order  a 
sale  of  the  property  seized  under  such  )Jm  facias  or  distress 
warrant  to  be  made  upon  such  notice  less  than  ten  days,  as 
to  such  court,  judge,  or  justice  may  seem  proper.  At  the 
time  and  place  so  appointed,  such  office  shall  sell  to  the 
highest  bidder,  for  cash,  the  said  goods  and  chattels,  or  so 
much  thereof  as  may  be  necessary." 

§  18.  Moles,  osent  and  horeei,  wiiea  end  idiere  add. — 
By  section  2888  of  the  Code:  ^^If  such  goods  and  chattels 
be  mules,  work  oxen,  or  horses,  the  sale  shall  be  made  after 
advertising  the  same  for  thirty  days  by  hand  bills  posted  at 
the  front  door  of  the  courthouse  and  at  five  or  more  public 
places  in  the  county  or  city,  and  when  the  sale  is  to  take 
place  in  any  county,  the  places  for  posting  such  notices  must 
be  at  least  two  miles  apart.  Where  the  parties  shall  at  or 
before  the  time  for  advertising  the  sale  in  writing  authorize 
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the  officer  to  dispense  with  the  provisions  of  this  section,  then 
the  sale  shall  be  according  to  the  preceding  section.'^ 

§  17.  A4joaniiiient  of  sale. — By  section  2334  of  the 
Code :  ^'When  there  is  not  time,  on  the  day  appointed  for  any 
such  sale,  to  complete  the  same,  the  sale  may  be  adjourned 
from  day  to  day  until  completed." 

§  18.  Wben  judgment  against  officer  for  money  dne 
from  him;  when  judgment  by  officer  or  suretiee  against  dep- 
uty,—See  Code,  §§  2835-8. 

For  motions  against  officers  on  their  bonds,  see  Motions 
for  Money. 

§  19.  Powers  and  dntiee  of  city  and  town  sergeants; 
police  force. — ^The  city  sergeant  has  the  same  powers  and 
duties,  and  are  subject  to  the  same  penalties,  in  his  city,  as  a 
sheriff  has  and  is  subject  to  in  his  county  (Code,  §  2992) ;  and 
a  town  sergeant  has  the  same  powers  and  duties,  as  a  constable, 
within  his  town  and  for  one  mile  beyond.  (Code,  §  3026) .  The 
officers  of  the  town  or  city  police  force  have  the  power  and 
authority  of  constables,  as  to  the  criminal  laws  of  the  State 
and  the  city  or  town  ordinances  or  regulations,  along  with 
certain  duties  enumerated  (Code,  §  2991). 

As  to  special  police,  see  Code,  §§  4797-4805;  and  Ju^ 
Hoe  of  the  Peace^  div.  VIII.,  section  8. 

§  20.  Allowance  to  city  sergeant  by  conrL — See  Code, 
§2993. 

§  21.  Certain  oflFenisee  against  public  justices — Bribing 
an  officer  to  prevent  service  of  process,  is  punishable  by 
jail  not  over  six  months  and  fine  not  over  $100  (Code,  §  4502)  ; 
officer  voluntarily  suffering  prisoner  to  escape,  in  case  of 
felony,  is  punishable  by  penitentiary  2  to  10  years  (Code,  § 
4505) ;  negligently  doing  so,  or  voluntarily  suffering  any 
other  prisoner  to  escape,  or  wilfully  refusing  to  receive  a 
prisoner  is  punishable  by  jail  not  over  six  months,  or  fine 
$50  to  $500  (Code,  §  4506) ;  officer  refusing  or  wilfully  and 
corruptly  delaying  to  execute  a  process,  whereby  the  accused 
escapes,  is  punishable  by  jail  not  over  six  months  and  fine 
not  over  $500  (Code,  §  4510) ;  refusing  to  aid  officer,  when 
required,  is  punishable  by  jail  not  over  six  months  and  fine 
not  over  $100  (Code,  §  4511) ;  extortion  by  an  officer,  is  pun- 
ishable by  a  fine  not  over  $50   (Code,  §  4514) ;  fraudulent 
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issue  of  fee  bills  by  an  officer  is  punishable  by  a  fine  not 
over  $500  (Code,  §  4515) ;  officer  summoning  a  juror  to  act 
partially  is  punishable  by  a  fine  not  over  $500,  and  forfeiture 
of  his  office  and  disqualification  to  hold  office  (Code,  §  4519)  ; 
any  one  obstructing  justice  by  threats  or  force  is  punish- 
able by  a  fine  not  over  $500,  or  jail  not  over  12  months,  or 
both  (Code,  §§  4525,  4782). 

§  22.  Fees  of  almiff,  mrgf  nt»  ooromer,  cnetf  or  con- 
stable^ — See  title  Justice  of  the  Peace,  div.  X.  (^^Costs  before 
a  Justice")  section  1,  sub-section  (2)  and  (3),  and  section 
2,  sub-section  (2)  and  (3) ;  see  also  forms  under  that  head- 
ing, section  3. 

Every  such  officer  is  required  to  keep  a  fee  book,  wherein 
he  shall  enter  the  fees  for  every  service  performed,  pay- 
ments, etc.  (Code,  §  3494). 

Fee  bills  should  be  made  out  and  produced  before  pay- 
ment; and  improper  fee  bills  are  forbidden  under  penalty 
(Code,  §  3495). 

A  fee  bill  of  an  officer  duly  signed  may  be  delivered  to 
any  sheriff,  treasurer  in  any  magisterial  district,  or  high 
constable,  who  is  required  to  receive  and  endeavor  to  col- 
lect the  same;  and  for  this  purpose  he  may  distrain  therefor 
(and  the  sheriff  also  for  his  fee  bills),  such  property  as  an 
execution  may  be  levied  on— see  Justice  of  the  Peace,  div. 
I.  (^^Warrants  for  Small  Claims") ;  and  garnishment  pro- 
ceedings are  the  same  as  in  the  case  of  taxes — see  Code,  § 
2439. 

Such  officer  shall  account  for  any  such  fee  within  twelve 
months  after  its  receipt,  by  returning  such  as  he  has  not 
collected,  with  an  endorsement  thereon  that  the  person  charged 
with  the  fees  has  no  estate  in  the  county,  corporation,  or 
district  out  of  which  same  could  be  made,  and  by  paying  over 
the  amount  of  any  not  so  returned,  less  10  per  cent,  thereof 
for  commission*  If  he  fails  to  do  so,  judgment  may  be  ob- 
tained, on  motion,  against  him  and  his  sureties,  or  their 
personal  representatives,  for  the  amount  with  which  such 
officer  is  chargeable,  and  damages  thereon  not  exceeding  15 
per  cent,  per  annum  from  the  expiration  of  the  said  twelve 
months.  Such  judgment  may  be,  on  motion  after  notice,  in 
the  county,  circuit,  or  corporation  court  of  the  officer's  county 
or  corporation. 
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But  no  fee  bill  shall  be  collected  by  distress,  warrant, 
or  suit  after  five  years  from  the  end  of  the  year  in  which 
the  service  was  performed  that  is  charged  therein,  unless 
within  that  time  it  was  returned  with  the  officer's  endorse- 
ment thereon  (properly  dated),  in  which  case  five  years 
thereafter  is  the  limitation.     (Code,  §§  3498*3500.) 

For  how  officer  may  have  his  fees  taxed  in  the  costs  and 
noted  in  order  or  execution  book,  see  Code,  §  3501. 

In  case  of  a  non-resident,  or  where  previous  fee  bills 
have  been  returned  unsatisfied,  the  officer  may  demand  se- 
curity for  his  fees  (Code,  §  3502). 

For  fees  from  treasury  to  sheriff  or  sergeant  for  attend- 
ance upon  court,  see  Code,  §  3503. 

A  sheriff  or  sergeant  is  not  to  charge  for  service  of  any 
public  orders,  nor  for  summoning  and  impaneling  grand 
juries,  nor  for  services  in  elections  (except  as  provided  in 
title  6  of  the  Code  as  to  ^^Elections  by  the  People"). 

No  fee  is  allowed  officer  out  of  the  treasury  for  services 
in  proceeding  against  a  person  for  disobedience  of  the  pro- 
cess of  court  (Code,  §  3514). 

Nor  is  an  officer  paid  out  of  the  treasury  in  cases  of 
the  Commonwealth,  unless  otherwise  provided  (Code,  §  3493). 

For  allowance  to  deputy  sergeants  in  certain  cities,  see 
Code,  §  3515. 

§  23.  VariiNis  forms  of  motions  and  reinnu  onder  this 
benduig. — 

No.  1.     Notice  of  Motion  Against  an  Offices  fok  Cijebk's  Teeb 

COLLBCTED 

(Code,  §  3499.) 
To  Mr.  R.  R.,  Sheriff  (or  8erge<mt)  of  the of : 


Whereas  I,  C.  C,  clerk  of  the court  for  the of 


did,  on  the day  of ,  192 — ,  deliver  to  you  my  account  of 

certain  fees  due  to  me  as  such  clerk  from  persons  residlns  in  the 

said  ,  amounting  together  to  the  sum  of  dollars;  and 

whereas,  you  have  f&lled,  within  six  months  next  after  sush  delivery, 
to  account  with  me  therefor,  and  to  pay  me  the  said  fees,  abating  such 

as  were  charged  to  persons  who  had  no  estate  within  your  , 

out  of  which  the  same  could  be  made,  and  abating  also  your  lawful 

commission,  notice  is  hereby  given  you,  that  on  the  1 —  day  of 

the  next  term  of  the court  for  the of ,  I  shall 

move  the  said  court  for  judgment,  against  you,  for  the  sum  wherewith 
you  are  chargeable  on  account  of  the  said!  fees,  together  with  damages 
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thereon  not  ezceedlns per  centam  per  annum,  from  the  expira- 
tion of  the  said  six  mdhths  till  the  judgment  shall  be  discharged. 

Dated  this day  of *,  in  the  year  192 — 

C.  C. 


No.  2.    Notice  or  Motion  Agaikst  Offigkb  fob  Failubb  jo  IIakb  Rb- 

TUSN  OF  SSxEounoiv 

(€k>de,  §f  2825-6,  2836,  6044,  6033-4  (before  a  J.  P.).) 

To  Mr.  X.  Y.,  sheriff  of connty: 

Whereas,  a  writ  of  fieri  facias  was  issued  from  the  clerk's  office  of 

the  circuit  court  of  said  county,  on  the day  of,  192 — ,  upon  a 

Judgment  in  my  name  against  D.  D.,  for '  dollars,  with  interest 

thereon  from  the day  of  ,  192 — ^  till  paid,  and  

dollars  costs,  which  writ  was  returnable  to  the  first  day  of  the  then 
next  term  of  the  said  court,  and  directed  to  you,  the  said  sheriff;  and 
whereas  the  same  came  into  the  possession  of  J.  R.,  your  deputy,  and 
he  has  failed  to  return  the  same  to  the  clerk's  office  whence  it  issued, 
on  or  before  the  return  day  thereof: 

Notice  is  hereby  given  you,  that  on  the day  of  the  next 

term  of  the  circuit  court  of  said  county,  I  shall  move  the  said  court 
to  fine  3^u,  according  to  law,  fpr  the  failure  to  return  the  said  execu- 
tion. 

This »  day  of ,  192—.  P.  P. 

If  the  failure  be  continued,  instead  of  "notice  Is  hereby  given," 

4te.,  say:  "and  whereas  the  said  court,  on  the day  of , 

192 — ,  did  impose  upon  you  a  fine  of dollars,  for  the  failure  to 

return  the  said  execution,  and  the  same  being  not  now  returned,  notice 

is  hereby  given  you,  that  on  the day  of  the  next  «  term 

of  the  circuit  court  of  said  county,  I  shall  move  the  said  court  to  im- 
pose upon  you  a  further  fine,  according  to  the  statute  in  such  cases 
provided,  for  your  continued  failure  to  return  the  said  execution/' 

If  the  officer  returns  it,  but  fails  to  endorse  his  return,  instead 
of  "and  he  has  failed  to  return,"  A&,  say:  "and  he  has  returned  to 
the  clerk's  office  whence  it  issued,  without  noting  thereon  how  he  had 

executed  the  same:   Notice  Is  hereby  given  you,  that  on  the 

day  of  the  next term  of  the  circuit  court  of  said  county,  I 

shall  move  the  said  court  to  fine  you,  according  to  law,  for  the  failure 
to  make  a  proper  return  upon  said  execution.T  P.  P. 


No.  3.   Nones  or  If onoir  Aoajhst  OmoEB  fob  hot  RgruBHiHQ  FoBFEms 

FOBTHOOMINO    BOND 

(Code,  8(   2825-6,  6620.) 

To  Mr.  R.  R.,  Sheriff  (or  Sergeant)  of  the of : 

Whereas,  upon  a  judgment  obtained  in  the court  for  the 

of  ,  by  me  against  one  D.  D.,  for,  etc   (describe  the 

judgment),  a  writ  of  fi/cri  facias  was  issued  from  the  clerk's  office  of 
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the  said  court,  on  the 1  day  of ,  in  the  year  192 — ,  retain- 
able to  the  flrat  day  of  the  then  next  term  thereof,  which  writ  came 
into  the  possession  of  J.  B.,  your  deputy  {%),  and  was  hy  him  levied 
on  goods  and  chattels  of  the  said  D.  D.  (*)  who  gave  bond  with  S.  S., 
his  surety,  to  have  the  said  goods  and  chattels  forthcoming  at  the 
time  and  place  of  sale,  but  afterwards  failed  to  deliver  and  have  the 
same  forthcoming,  according  to  the  condition  of  the  said  bond:  and 
whereas  the  said  J.  B.,  your  deputy  as  aforesaid,  has  failed  to  deliver 
the  said  bond  to  me,  or  to  any  one  for  me,  although  it  has  been  de- 
manded of  him,  and  has  also  failed  to  return  the  same  to  the  clerk's 
office  aforesaid  withii^  thirty  days  after  the  forfeiture  thereof,  as  re- 
quired by  law;  notice  is  therefore  hereby  given  you.  that  on,  etc.. 
I  shall  move  the  said  court  to  fine  you  according  to  law,  for  the  said 
failure. 

Dated  this  — ; day  of h-,  in  the  year  192 — . 

C.  C. 


No.  4.   NoncE  or  Motion  Aqahtst  Officee  fob  Not  REruBiriNo  Aooouiit 

or  Sales  or  Goodsi  Sou>  Undbb  Bzbcution 

(/<lim.) 

[As  in  last  form  to  (*),  and  then  say:]  and  whereas  your  said 

deputy,  on  the day  of ,  192 — ,  made  sale  of  the  said  goods 

and  chattels,  but  has  failed  to  return,  in  the  manner  and  time  re- 
quired by  the  statute  in  that  case  made,  an  account  of  the  sales  made 
by  him,  in  virtue  of  the  said  execution,  notice  is  therefore  hereby 
given  you,  that  on,  etc.,  I  shall  move  the  said  court  to  fine  you  ac- 
cording to  law,  for  the  said  failure. 

Dated  this day  of ,  in  the  year  192 — 

C.  C. 


No.  6.    NonoB  iif  Such  Case  bt  DEnorDAirT  nr  Exscunoir 

(Jdam.) 

To  Mr.  R.  R.,  Sheriff  (or  Sergeant)  of  the ( of : 

Whereas,  upon  a  judgment  obtained  in  the  court  of  the 

of ,  by  one  C.  C.  against  me  for,  etc  [pursue  No.  3  to 


{%)  and  then  say:]  and  was  by  him  levied  on  my  goods  and  chattels; 
and  whereas  your  said  deputy  on,  etc.  (as  in  last  form  to  end.) 


No.  6.    NonoE  is  Such  Case  bt  Pubohaseb  or  (3oods 

(Idem.) 

To  Mr.  R.  R.,  Sheriff  (or  Bergeant)  of  the of : 

Whereas,  upon  a  Judgmmt  obtained  in  the  court  for  the 

of ,  by  one  C.  C.  against  one  D.  D.  for,  etc.  [as  in  No. 


3  to  (*)  and  then  say:]  and  whereas,  your  said  deputy  on  the 1- 

day  of ,  192 — ,  made  sale  of  the  said  goods  and  chattels,  and  I 

became  the  purchaser  of  the  same,  but  your  said  deputy  has  failed  to 
return,  etc.  (as  in  form  No.  4  to  end). 
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No.  7.    NonoB  or  Motion  Agaiitst  Oitigbbs  asd  SumriBS  fob  Monkt 

RfiCEiVED  UiTOEB  Execution 

(Code,  (§  2825,  2836,  6044,  6033-4  (before  a  J.  P.).) 

To  Messrs.  X.  Y.,  sheriff  of county,  and  S.  S.,  T.  T.  (or  others), 

his  sureties: 

Whereas,  a  writ  of  fieri  facUu  iSBued  from  the  clerk's  office  of  ithe 

circuit  court  of  said  county,  on  the day  of ,  192 — ,  upon 

a  judgment  in  favor  of  P.  P.  against  D.  D.,  for 1  dollars,  with 

with  interest  from  the day  of ,  192 — ,  till  paid,  and r— 

dollars  costs,  which  writ  was  returnable  to  the  first  day  of  the  thai 
next  term  of  the  said  court,  and  directed  to  X.  Y.,  sheriff  of  said 
county,  upon  which  writ  J.  R.,  deputy  for  the  said  sheriff,  made  re- 
turn that  [here  state  the  return] ;  and  the  money  so  returned,  upon 
the  said  writ,  as  received  by  the  said  deputy  Ium  not  been  paid  to  me: 

Notice  is  therefore  given  to  each  of  you,  that  on  the day 

of  the  next  term  of  the  drcnit  court  of  said  county,  I  shall  move  the 
said  .court  for  judgment  against  you  jointly,  for  the  money  so  returned 
upon  the  said  writ  as  received,  with  interest  thereon  at  the  rate  of 
fifteen  per  centum  per  (mniMis  from  the  return  day  of  the  said  writ 
tiU  the  judgment  shall  be  discharged.  C.  C. 

In  case  of  notice  by  defendant  /o^  ewrphM  arising  from  sale  under 
execution,  follow  the  above  to  "and  the  money  so  received^'  etc,  in 
the  last  paragraph,  and  then  say:  "and  there  has  been  a  failure  to 
pay  over  to  me  the  surplus  money  arising  from  the  sale  under  the 
said  execution,  which  surplus,  after  satisfying  the  said  execution  and 

all  costs  and  charges  of  said  sale,  amounts  to 1  dollars:    Notice 

is  [and  so  on  as  above,  substituting  "for  the  said  surplus  money,"  in- 
stead of  "for  the  money  so  returned,  upon  the  said  writ  as  received," 
and  signing  "D.  D."  instead  of  "P.  P."]. 


No.  8.    NoncB  Whebb  thb  Exboution  Was  Dbuvbod  to  tbb  Oitiobb 
em  A  Countt,  bto.,  Whxbbin  Cbbutob  Dobs  Not  Rxbidb 

(Code,  §§  6491,  6496.) 

[Pursue  No.  8  to  (*)  and  then  say:]  and  although  in  consequence 

of  my  not  residing  in  the of ,  I  named in  that 

county  (or  corporation)  to  be  my  agent,  for  the  purpose  of  receiving 
the  money  on  the  said  execution,  and  gave  him  a  written  order  there- 
for (the  attorney  at  law  of  the  creditor  does  not  require  a  written 

order),  yet  the  said  money  has  not  been  paid,  either  to  the  said 

or  to  me;  and  although  the  said  — h^^  hath  demanded  payment  trom 
the  said  R.  R.,  sheriff  (or  tergeant),  as  aforesaid,  in  his  said  county 
(or  oerperaHon)  of  the  money  so  by  the  said  deputy  on  the  said  writ 
returned  levied  as  aforesaid,  yet  the  said  money  has  not  been  paid, 
either  to  the  said  i  or  to  me.  Notice  is  therefore  given  to  each 
of  you,  that  on,  etc  (as  in  the  preceding  form  to  the  end). 
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No.  9.    KornoB  or  Honoir  Against  Oiticeb  and  Subeties  fob  Surplus 

AmsiirG  FBOic  Saijb  Undeb  EIkbcution 

(Code,  §8  6495,  2825.) 

To  Hessrtf.  R.  R.,  Sheriff   (or  Mergeant)   of,  ete.,  and  S.  S.,  T.  T., 
etc.  (naming  them),  his  sureties: 

Whereas,  upon  a  judgment  obtained  in  the court  for  the 

of ,  by  C.  C.  against  me  for,  etc.  (describe  the  judgmoit), 

a  writ  of  fieri  facias  iras  issued  from  the  clerk's  office  of  the  said 

court,  on  the day  of  \,  in  the  year  192 — ,  returnable  to 

the  first  day  of  the  then  next  term,  and  directed  to  the  sheriff  (or 

tergeant)  of  the  said of ,  upon  which  writ  J.  B.,  deputy 

for  the  said  R.  R.,  sheriff  (or  sergeant)  as  aforesaid,  made  return 
that,  etc.  (state  the  return),  and  there  has  been  a  failure  to  pay 
oyer  to  me  the  surplus  money  arising  from  the  sale  under  the  said 
execution,  which  surplus,  after  satisfying  the  said  C.  C,  at  whose 
suit  the  said  sale  was  made,  and  all  costs  and  charges  of  such  sale 

amounts  to dollars.    Notice  is  therefore  hereby  given  to  each 

of  you,  that  on,  etc.,  I  shall  more  the  said court  for  the 

of  ,   for  Judgment  against  you  Jointly,  for  the  said  surplus 

money,  with  interest  thereon  after  the  rate  of per  centum  per 

annum,  from  the  return  day  of  the  said  writ  until  the  Judgmoit 
shall  be  discharged. 

Dated  this day  of ,  in  the  year  192 — . 

D.  D. 


No.  10.    NonoD  OF  Monoif  or  Shkbiff  Aoainst  His  Deputy 

(Code,  §8   2836-8,  6044.) 
To  Mr.  J.  R,: 

Whereas,  on  the day  of ,  192—,  Judgment  was  rend- 
ered by  the  circuit  court  of oounty  in  f^ror  of  P.  P.  against 

me,  as  sheriff  of  said  county,  for  the  sum  of  (here  describe  the 
Judgment),  for  and  on  account  of  youi*  default  and  misconduct  as 
my  deputy  in  the  said  office  of  sheriff: 

Notice  is  therefore  given  you,  that  on  the  first  day  of  the  next 

term  of  the  said  court,  I  shall  move  the  said  court  for  the 

full  amount  of  the  Judgment  so  rendered  against  me,  and  to  awanr 

execution  for  the  same.    This day  of ,  192 — 

X.  Y.,  sheriff  of county. 


No.  11.    NonoB  OF  Motion  by  Shebotf,  bpo^  Aoainbt  Deputt  and  His 

Subeties  fob  Otheb  Moneys 

(C:k>de,  (8  2836,  6044.) 

To  Messrs.  J.  B.,  S.  S.,  T.  T.  (naming  deputy  and  sureUes) : 

Whereas,  the  said  J  B.,  who  came  into  the  office  of  deputy  sheriff 
(or  sergeant)  under  me,  R.  R.,  the  sheriff  (or  sergeant)  of  the 
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of ,  is  found  In  arrears  tor  the  tollowlns  money  recelTed,  or 

which  ousht  to  have  been  received,  by  him  by  ylrtue  of  his  office,  and 
tor  which  I,  as  his  principal,  am  chargeable;  that  is  to  say,  for,  etc 
(here  specify  the  same).  And  whereas  the  said  J.  B.  has  not  paid 
and  dellyered  the  said  money  to  the  person  (or  persons)  entitled 
hereto,  notice  is  therefore  hereby  given  to  each  of  you,  that  on,  etc., 

I  shall  move  the court  of  the •  of ,  to  give  such 

Judgment  against  you  Jointly  as  I  am  liable  for  by  motion  or  suit 
against  me,  on  account  and  by  reason  of  the  said  arrears,  misconduct 
and  def&ult  of  the  said  J.  B. 

Dated  this  day  of ,  in  the  year  192 — . 

R.  R. 


No.  12.    Refubn  on  Pbocbss  ob  Novice  Sebved  on  Cirr  ob  Towv 

[See  No.  13,  under  Justice  of  the  Peace,  dlY.  I.  ("Warrants  for  Small 

Claims").] 


No.  18.    Rbtubn  on  Pbocess  ob  Nonoc  Skbvkd  on  Offigxb  or      n 

COBPORATION 

[See  No.  28,  under  section  17,  title  Corporations,} 


No.  14.   Refubn  on  Pbocbss  ob  Nohcb  Sbbvid  on  Aoent  of  CoBPoa^tioir 
(See  No.  29,  under  section  17,  title  Corporations.} 


No.  15.    Rbtubn  on  Pboobbs  ob  Notice  Sebvd)  on  iNPirmiUAL 

[See  No.  Itf,  under  Justice  of  the  Peace,  div.  I.  (''Warrants  tor  Small 

ClaimiT*).] 


No.  16.    Rbtubn  on  Pbocbss  ob  Notice  Sbbted  on  iNDirmuAL  bt 

Posting  at  His  REsmKNCB 

[See  No.  17,  under  Justice  of  the  Peace,  diy.  I.  ("Warrants  tor  Small 

Claims").] 


No.  17.    Rbtubn  on  Attaohicent 
[See  No.  10,  under  Justice  of  the  Peace,  diy.  II.  ("Attaohmeota").] 
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No.  18.     ReTDBH  OV  SUMlfOVS,  ok  Nonoi;  SeRVDI  FttSONALLT  ON  A 

NoN-Ri»n>iafT:NATURAi«  Person 

(Code,  §  6071.) 

State  of ^ 

County  of ,  to-wlt: 

TIiIb  day  A.  A.  personally  appeared  before  me,  T.  Z.,  a  notary 
public  in  and  for  the  county  and  state  aforesaid,  and  made  oath  that 
he  is  not  a  party  to,  or  otherwise  interested  in,  the  subject  matter 
in  oontroyersy  in  the  within  cause,  that  he  served  the  within  sum- 
mons (or  notice)  on  the day  of ,  192 — ,  by  deliverins  a 

true  copy  of  the  same,  in  writing,  to  D.  D.,  w9io  is  the  defendant 

herein,  in  person,  in  the  county  of ,  and  that  the  said  D.  D.  is  a 

non-resident  of  the  State  of  Virginia. 

A.  A. 

Subscribed  and  sworn  to  before  me  this  '  day  of  , 

192 — ,  in  the  county  and  state  aforesaid;  in  testimony  whereof,  I  have 
hereunto  set  my  hand  and  seal  the  day,  month!  and  year  last  aforesaid. 

[Put  seal  here]  Y.  Z.,  Notary  Public. 


No.  19.    RsrcTBN  on  Suiimonb,  or  Notice^  Sebtbd  on  a  Common  Cabsier 

That  is  Not  a  C<»PORjkTiON 

(Code,  8  6067.) 

Executed  on  the day  of ,  192 — ,  by  deliyering  a  true 

copy  of  the  within  summons  (or  notice),  in  writing,  to  D.  D.,  in  person, 
who  is  a  common  carrier  other  than  a  corporation  against  whom  this 
case  is  brought  for  a  liability  as  such  (or,  who  is  an  agent,  driver, 
captain,  or  conductor  of  any  vehicle  of  F.  F.,  who  is  a  common  car- 
rier other  than  a  corporation,  against  whom  this  case  is  brought 

for  a  liability  as  such)  in  the  county  of ,  wherein  this  case  was 

oommfflioed. 

B.  X,  Sheriir  of County. 


No.  20.    Return  on  Fdeki  Facias  Whebe  Monet  is  Made  Without 

Levt 

(€k>de^  I  6491.) 
I  have  made  no  levy  of  this  writ,  but  on  the day  of , 


192 — ,  I  received*  from  A.  fi.,  the  defendant  (or  one  of  the  defendants) 
mentioned  herein,  the  amount  of dollars,  of  which  I  have  re- 
tained the  sum  of dollars  for  my  commissions,  and  the  balance* 

dollars,  I  have  paid  to  the  plaintiff  (or  the  plaintiff's  attorney) 

as  appears  by  his  receipt  hereon  indorsed. 

B.  J.,  Sheriff  of County. 

If  only  a  part  of  the  amount  be  received!  and  the  rest  cannot  be 
made,  add  "The  balance  of  the  amount  herein  mentioned  cannot  be 
made,  because  no  effects  can  be  found  upon  which  this  writ  can  be 
levied." 
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No.  21.    Rktdbn  on  Fieri  Facias  Whebb  Movbt  Cannot  bb  Madb 

The  money  herein  mentioned  cannot  be  made.  I  have  made  no 
levy  of  this  writ,  because  no  effects  can  be  foond  upon  which  it  can 
be  levied. 

B.  J.,  Sheriff  ot  Connty. 


No.  22.    Rbtdbn  on  Fieri  Facias  When  Thebb  is  a  Pbiob  BxBotmoN 

Against  the  Goods  and  Chattels  of  thb  Pdison  to  Whobc  the 

MoNBT  IN  thb  OnroEB's  Hands  is  Fatablb 

ild4m.) 

I  have  made  no  levy  of  this  writ,  but  oa  \the day  of , 


192 — ,  I  received  from  D.  D.,  the  defendant  mentioned  herein,  the 

amount  of dollars  which  amount,  less  the  sum  of dollars 

for  my  fee  and  commissions,  I  now  hold'  in  my  hands.    On  the 

day  of ,  192 — ,  a  writ  of  fieri  faciaa  was  delivered  to  me  against 

the  goods  and  chattels  of  C.  C,  the  plaintiff  in  this  execution,  in 

favor  of  A.  A.,  from  the  Circuit  Court  of county,  for  the  sum 

of  dollars,  in  consequence  whereof,  I  now  bring  into  court 

the  said  sum  of        '      dollars,  received  for  the  said  C.  C.  under  this 
execution,  so  that  the  court  may  dispose  of  the  same. 

BT.  J.,  Sheriff  of  County. 


No.  28.    Retdbn  on  Fibbi  Facias  When  Indbmnittins  Bond  is  Oivbn 

(Code,  IS  6491,  2882-2,  6164.) 

I  levied  this  writ  on  the day  of '•,  19»— ,  upon  the  fol- 
lowing property  (here  specify  it),  and  a  doubt  arising  whether  the 
said  property  is  liable  to  such  levy,  I  applied  to  the  plaintiff  for  an 
indemnifying  bond  as  provided  for  by  law,  which  he  gave,  and  the 
same  is  herewith  returned.    I  advertised  as  the  law  directs  that  the 

said  property  would!  be  sold  at  the  court-house  of  the  county  of , 

on  the  ■  day  of ,  192 — ,  between  the  hours  of  ten  A.  M. 

and  four  P.  M.;  and  I  posted  notice  of  the  time  and  place  of  said 

sale  more  than  ten  days  before  the  said  day  of  sale,  at ,  a  place 

near  the  residence  of  the  owner  of  said  property,  and  at and 

,  two  public  places  in  my  county  (for  W.  Va.  subAitute  for  this 

last  clause:  I  also  published  notice  of  said  sale  more  than  ten  days, 

by  posting  the  same  at  the  door  of  the  saidi  court-house,  and  at ^ 

a  oonspicuous  place  near  the  residence  of  the  owner  of  the  said 
property).  On  the day  of ,  192 — ,  within  the  hours  afore- 
said I  made  sale  of  the  property  at  publlo  auction  to  the  highest  bid- 
der for  cash,  for  the  sum  of dollars,  as  is  shown,  by  an  account 

of  sales  herewith  returned,  from  which  amount  I  have  deducted 

dollars  for  my  fee  and  commissions,  and  the  balance  of dollars 

I  have  paid  to  the  plaintiff,  as  appears  by  his  receipt  hereon  indorsed. 

S.  J.,  Sheriff  of County. 


1662      8HESIFF8»  SEBGBANTB,  CORONERS,  CX>N8TABIJSB,  AND  0BIBB8 


No.  34.    REruBV  oir  Fnoa  Paoas  Whbb  PLUHtXFr  Rktubbs  to  Oits 

iMDBMNimNO    Bonn,    AKD   PfeOPnTT    LBVZKD   ON    IS    RCSTOBBD 

(Code,  (I  6491,  6164.) 

I  levied  this  writ  on  the day  of ,  192 — ,  apon  the 

following  property  (here  deeeribe  it),  and  a  doubt  arising  whether 
the  said  property  is  liable  to  such  ievy,  I  gave  tho  plalntUf  notice 
a  reasonable  time  before  the  day  appointed  for  the  sale  thereof,  that 
an  indemnifying  bond  as  proYided  for  by  law  would  be  required  of 
him,  which  bond  the  plaintiff  refused  to  give,  and  on  the  day  appointed 
for  the  sale,  I  restored  the  property  to  the  party  from  whose  possession 
it  was  taken. 

B.  J.,  Sheriff  of County. 


No.  S6.    RnuBii  on  F^isi  Facias  Whsbb  Fobthcom  nro  Bond  is  Takkn 

▲HD  F0BffmB> 

(Code,  81  6491,  6518,  6620,  6626.) 

I  leTied  this  writ  on  the day  of ,  192 — ,  upon  the  fol- 
lowing property  of  the  defendant  (here  specify  the  property),  and  I 

appointed  the day  of ,  192 — ,  at ,  to  make  the  sale. 

C.  D.,  the  owner  thereof,  wishing  the  said  goods  and  chattels  to  re- 
main in  his  possession  until  the  day  of  sale,  I  took  a  bond  from  him, 
with  sulllclent  surety,  to  hare  the  same  forthcoming  at  the  said  time 
and  place  of  sale.  Notice  of  the  time  and  place  of  aale  was  published 
and  posted  as  the  law  directs.  iBut,  on  the  day  of  sale  no  part  of  the 
property  was  deliyered,  and  the  forthcoming  bond  being  thereby  for- 
feited, I  return  the  Bame  herewith. 

B.  J.,  Sheriff  of County. 


No.  26.    RsruBg  oir  Fim  Facias  Whkbb  Levt  and  Saue  ark  Hadk. 

(Code^  II  6491,  2882-6.) 

I  levied  this  writ  on  the day  of  ,  192 — ,  upon  the 

following  property  of  the  defendant  (here  describe  the  property): 
I  adTertised  as  the  law  directs  that  the  said  property  would  be  sold 

at  the  court-house  of  the  county  of ,  on  the day  of , 

192 — ,  between  the  hours  of  ten  in  the  morning  and  four  in  the  after- 
noon; and  I  posted  notice  of  the  time  and  place  of  said  sale  more 

than  ten  days  before  the  said  day  of  sale,  at ,  a  place  near  the 

residence  of  the  owner  of  said  property,  and  at        ■     and ,  two 

public  places  in  my  county.    On  the day  of ,  192,  within 

the  hours  aforesaid,  I  made  sale  of  the  property  at  public  auction  to 

the  highest  bidder  for  cash,  for  the  sum  of dollars,  as  is  shown 

by  an  account  of  sales  herewith  returned,  from  which  amount  I  have 

deducted >—  dollars  for  my  fee  and  commissions,  and  the  balance 

of dollars  I  haye  paid  to  the  plaintiff,  as  appears  by  his  receipt 

hereon  indorsed'. 

B.  J.,  Sheriff  of County. 
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If  the  proceeds  of  the  goods  sold  be  more  than  sollloleiit  to  satisfy 
the  plaintiff,  substitute  for  the  last  clause  in  the  aboYC  form  the  fol- 
lowing: "from  which  amount  I  hare  deducted dollars  for  my 

fee  and  commissions,  paid  to  the  plaintiff dollars,  as  appears 

by  his  receipt  hereon  indorsed  and  the  balance  of  dollars  I 

haye  paid  to  the  defendant,  as  will  also  appear  by  his  receipt  hereon 
indorsed." 


SHOOTING 

See  Ammalsy  Fowls^  etc.;  Maiming  or  Mayhem 


§  1.  Shootmir  at  person  in  pabKc  pkocb — ^"If  anj  person 
unlawfully  shoot  at  another  person  in  any  street  in  a  city 
or  town,  or  in  any  place  of  public  resort,  whether  in  a  city 
or  town,  or  elsewhere,  he  shall  be  confined  in  jail  not  exceed- 
ing one  year,  and  be  fined  not  exceeding  $1,000.''  (Code,  § 
4404.) 

§  2.  Shootinir  in  or  along  road  or  streeL — ^''If  any 
person  shoot  in  or  along  any  road,  or  within  one  hundred 
yards  thereof,  or  in  a  street  of  any  city  or  town,  whether 
the  town  be  incorporated  or  not,  he  shall,  for  each  offense, 
be  fined  not  less  than  $5."    (Code,  §  4738.) 

§  3.  Sliooting,  olci^  Antwerp  and  homing  pigoons. — ^See 
Code,  §  4446. 


SLANDER 
(See  ''Burks'  Pleading  &  Practice"  (new  ed.),  title  Slander 

and  Libel.) 
See  Libel 

§  1.  Definition 

§  2.  Instances  of  slander 

I  8.  Trath  of  words  as  a  defense;     apology  in  mitigation  of 

of  damages 

(  4.  General  bad  character  of  plaintiff  as  a  defense 

8  5.  Damages 

S  6.  Slander  or  libel  punished  as  a  criminal  offense 
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§  1.  Definitioiu — Slander  is  the  speaking  falsely  words 
injurious  to  the  reputation  of  another.  By  section  5781  of 
the  Code,  ^'all  words  which  from  their  usual  construction  and 
common  acceptation  are  construed  as  insults,  and  tend  to 
violence  and  breach  of  the  peace,  shall  be  actionable,"  and 
the  jury  shall  decide  whether  the  words  are  insults,  regard- 
less of  any  demurrer.  All  common  law  defamations  or  slan- 
der are  insults  (6  Orat.  534;  98  Va.  266). 

The  words  need  not,  under  the  statute,  be  spoken  to  a 
third  person;  it  suffices,  if  they  are  spoken  to  the  plaintiff 
when  he  is  alone,  or  are  sent  to  him  in  a  sealed  letter;  as,  an 
insulting  note  sent  to  a  woman  proposing  immorality.  The 
statute  applies  to  all  words,  whether  written  or  spoken.  (84 
Va.  664;  Graves'  Notes  on  Torts.)  If  the  words  are  written 
and  published,  they  are  libel — see  Libel. 

§  2.  Instances  of  slander^ — Slander  is,  (1)  where  the 
words  impute  a  criminal  offense;  (2)  when  they  impute  a 
contagious  disease,  calculated  to  exclude  the  party  from  so- 
ciety; (3)  where  the  words  affect  one  in  his  trade  or  call- 
ing by  imputing  the  want  of  integrity  or  of  capacity,  men- 
tal, moral,  or  pecuniary,  as,  accusing  a  minister  of  adultery 
or  a  lawyer,  of  inability  or  dishonesty,  or  a  tradesman,  of 
fraudulent  or  dishonorable  conduct  or  of  being  insolvent; 
or  (4)  where  the  words  affect  one's  capacity  for  an  office  or 
trust  held  by  him  by  imputing  to  him  intellectual  or  moral 
unfitness. 

At  common  law,  in  the  above  cases,  an  action  lay  with- 
out charging  or  proving  special  damage ;  while  in  other  cases, 
special  damage  must  be  charged  and  proved,  as  in  the  case 
of  the  actual  loss  of  a  particular  marriage,  or  the  acquaintance 
or  friendship  of  a  specified  person,  or  the  loss  of  a  situation, 
an  inheritance,  pecuniary  advantage,  or  the  like.  Rut  under 
the  statute  (see  section  1,  above),  special  damage  need  not 
be  alleged  or  proved;  and  to  call  a  person  a  ^^coward,"  ^'hypo- 
crite," ^'scoundrel,"  or  any  statutory  insult,  is  actionable,  the 
jury  deciding  whether  the  words  are  insulting.  (4  Min.  Inst. 
460-7;  Graves'  Notes  on  Torts.) 

§  3.  Trnth  of  words  as  a  defense;  apology  in  mitigalioit 
of  damages. — It  is  a  perfect  defense,  or  a  mitigation  of 
damages  for  the  defendant  to  allege  and  prove  the  truth  of 


SLANDER  1665 

the  words  charged  as  slander;  and  (after  notice  in  writing 
at  the  time  of,  or  for,  pleading)  the  defendant  may  show,  in 
mitigation  of  damages,  that  he  apoligized  to  the  plaintiff 
(Code,  §  6240).  But  the  truth  of  the  words  cannot  be  shown 
unless  specially  pleaded  (113  Va.  156). 

§  4  General  bed  cfaerecter  of  plaintiff  aa  a  def enie. — 
This  may  be  proved  to  reduce  the  damages.  (5  Grat.  542; 
8Grat.  32;  16  Grat.  80.) 

§  5«  Damageej — It  is  not  necessary  to  prove  actual 
pecuniary  loss.  There  is  no  rule  of  law  fixing  the  measure 
of  damages;  neither  can  they  be  calculated;  the  jury  fix  the 
amount,  which  may  be  such  as  to  punish  the  defendant 
(^^punitive''),  as  well  as  to  remunerate  the  plaintiff.  (116 
Va.  326;  119  Va.  682.) 

§  8.  Slander  or  libel  pamshed  as  a  criminal  offeneei^ — 
By  Acts  1920,  page  809:  ^^If  any  person  shall  falsely  utter 
and  speak,  or  falsely  write  and  publish,  of  and  concerning 
any  female  of  chaste  character,  any  words  derogatory  of  said 
female's  character  for  virtue  and  chastity,  or  imputing  to 
said  female  acts  not  virtuous  and  chaste,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  fined 
not  less  than  $25,  nor  more  than  $500,  or  imprisoned  in  jail 
not  more  than  six  months,  or  both  such  fine  and  imprison- 
ment. And  if  any  person  shall  falsely  utter  and  speak,  or 
falsely  write  and  publish,  of  and  concerning  another  person, 
any  words  which  from  their  usual  construction  and  common 
acceptation  are  construed  as  insults  and  tend  to  violence 
and  breach  of  the  peace  or  shall  use  grossly  insulting  lan- 
guage to  any  female  of  good  character  or  reputation,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall 
be  fined  not  less  than  $5,  nor  more  than  $100,  or  imprisoned 
in  the  county  jail  not  exceeding  sixty  days,  either  or  both. 

The  defendant  shall  be  entitled  to  prove  upon  trial  in 
mitigation  of  the  publishment,  the  provocation  which  in- 
duced the  libelous  or  slanderous  words,  or  any  other  fact 
or  circumstance  tending  to  disprove  malice,  or  lessen  the 
criminality  of  the  offense.'^ 
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SMALLPOX 
See  Health 

For  generml  provisioiiB  as  to  smallpox  and  other  danger- 
ous diseases,  see  C!ode,  §§  1493,  1497,  1500,  1505,  1532;  hosr 
pital  foi^— §  1560;  transportation  of  dead — §  1728;  aban- 
donment of  sick  person  on  shore  of  State — §  4399. 


SPECLLL  COMMISSIONER 

§  L  Ainmmfment  and  bomL-See  Code,  §§  6266,  62G9. 
6271. 

§  2.  Paymeiita  to^  and  coUectioii  by^— See  Code,  §§ 
6272-3. 

§  3.    Rale  againat— See  Code,  §§  6274-7. 

§  4  When  sheriff  or  sergeant  to  act  aa^ — See  Code,  § 
6278. 

§  S.  ConmissiiHis  for  telKng  and  eoilectnig. — 5  per  cent, 
in  first  $300,  and  2  per  cent,  on  rest.    (Code,  §  6279.) 

§  6w  Commisaioiier  appointed  to  esoeate  a  deed  or  writ- 
faig.— See  Code,  §  6296,  as  amended  by  Acts  1922,  and  §  6297. 


SPECIFIC  PERFORMANCE 

Courts  of  equity  will  direct  the  specific  performance  of 
contracts  as  a  general  rule  whenever  courts  of  law  can  not 
supply  an  adequate  remedy,  that  is,  where  mere  damages  are 
inadequate  and  an  insufficient  compensation,  and  it  is  im- 
material whether  the  subject  of  the  agreement  be  real  or 
personal  estate.  Where  courts  of  law  however  can  fumidi 
an  adequate  remedy  they  must  be  resorted  to. 

Before  a  court  of  equity  will  interfere  and  decree  a  spe- 
cific performance  of  a  contract  it  must  appear  that  the  con- 
tract was  founded  upon  a  valuable  consideration  either  in 
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the  form  of  a  benefit  bestowed  upon,  or  disadvantage  sus- 
tained by,  the  party  in  whose  favor  relief  is  sought,  and  this 
consideration  it  seems  must  be  proved  even  though  the  con- 
tract be  imder  seal,  and  though  in  a  suit  at  law  a  seal  imports 
consideration  and  consideration  therefore  need  not  be  proven. 
A  specific  performance  will  not  be  decreed  of  a  contract  not 
based  upon  a  strictly  valuable  consideration,  as  distinguished 
from  a  good  consideration,  such  as  an  agreement  to  convey 
to  a  wife  or  child  in  consideration  of  the  moral  duty  and 
affection  existing  towards  them. 

Specific  performance  of  course  will  not  be  decreed  where 
the  contract  is  to  do  something  that  one  is  unable  to  do  or 
which  is  contrary  to  law  or  equity.  It  will  not  be  decreed 
unless  the  enforcement  is  necessary  or  is  really  important 
to  the  plaintiff  and  not  oppressive  to  the  defendant.  Where 
damages  recovered  at  law  would  answer  his  purpose  as  well 
as  the  possession  of  the  thing  contracted  for,  the  party  must 
sue  in  an  action  at  law,  not  in  equity  for  specific  perform- 
ance. 

Mere  inadequacy  of  consideration  to  be  given  for  a 
thing  will  not  prevent  a  decree  in  equity  for  the  delivery 
and  conveyance  thereof,  but  if  the  inadequacy  be  so  great 
as  to  induce  a  conclusion  that  fraud  or  imposition  has  been 
practiced,  a  court  of  equity  will  refuse  to  aid  in  the  enforce- 
ment. 

As  to  contracts  required  by  law  to  be  in  writing  under 
the  statute  of  frauds,  if  they  are  not  in  writing,  no  decree 
of  specific  performance  will  be  made,  but  if  in  writing  it 
is  immaterial  in  what  form  the  instrument  may  be.  It 
should  be  noted,  however,  that  part  performance  of  a  con- 
tract not  in  writing  will  sometimes  in  equity  take  the  case 
out  of  operation  of  the  statute  of  frauds.  It  will  do  so 
where  it  would  be  a  fraud  upon  the  opposite  party  if  the 
agreement  under  the  circumstances  should  not  be  carried  out 
in  its  entirety.  An  example  of  this  is  where  one  takes  pos- 
session of  land  imder  a  verbal  contract  for  conveyance  thereof 
to  himself  and  makes  improvements  and  expenditures  thereon. 
A  mere  part  payment  of  the  purchase  money  or  the  entire 
payment  thereof  without  improvements  would  not  take  the 
case  out  of  the  statute  of  frauds,  and  specific  performance  in 
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such  case  would  not  be  decreed,  but  the  party  would  have  an 
adequate  remedy  in  a  suit  for  re-payment  of  the  purchase 
money  and  for  damages.  In  North  Carolina  and  Texas  it 
appears  that  even  an  entry  and  making  improvements  upon 
the  land  under  a  verbal  agreement  of  purchase  will  not  en- 
title one  to  a  decree  to  compel  a  conveyance,  but  only  to  the 
value  of  the  improvements,  besides  damages  accruing  for  a 
violation  of  the  agreement. 

Even  though  a  contract  can  not  be  performed  in  its  en- 
tirety either  by  reason  of  an  unexpected  failure  in  the  title, 
to  part  of  the  estate,  or  of  inaccuracy  in  the  terms  or  the  de- 
scription of  the  property  in  the  contract,  or  by  reason  of 
diminution  in  value  on  account  of  a  charge  against  the  same, 
yet  if  there  are  other  circumstances  entitling  one  to  a  decree 
of  specific  performance  the  decree  will  be  madid  coupled 
with  a  direction  as  to  just  compensation  for  the  defects,  when- 
ever this  can  be  done  with  justice  beween  the  parties.  (Hawk- 
ins' Legal  Counselor,  p.  553.) 


STATE  CORPORATION  COMMISSION 

See  Common  Carrier;  Corporations;  Insurance  and  Insurance 

Com^panies 

(    1.    PowetB  and  duties 

§    2.    Rules  as  to  demurrage,  car  service,  and  storage  charges 

i    3.    Rules  of  practice  and  procedure  before  the  oommlsslon 

(1)  Public  sessions 

(2)  Parties 

(3)  Petitions  and  <complalnts 

(4)  Notice 

(5)  Answers 

(6)  Amendments 

(7)  Stipulations  or  agreed   tacts 

(8)  Hearings 

(9)  Depositions  and  wltiiesses 

(10)  Argument 

(11)  Special  matters 

(12)  (General  business 

§  1.    Powers  and  doties. — ^The  commission  has  general 
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supervision  of  all  corporations,  domestic  or  foreign,  doing  busi- 
ness in  Virginia.  It  has  full  power  and  authority  to  require, 
by  its  rules,  regulations  and  requirements,  all  corporations 
doing  business  in  the  State,  to  perform  and  discharge  any 
public  duty  or  requirement  imposed  by  law,  and  may  require 
them  to  furnish  to  the  commission  such  reports  as  the  law 
may  provide;  and  they  may  enforce  compliance  by  fine  or 
other  penalty  imposed  by  law.  They  may  require  separate 
waiting  rooms  at  all  stations,  wharves,  and  landings  for  the 
white  and  colored  races.     (Code,  §  3716.) 

They,  also,  fix  rates,  charges,  etc.,  of  transportation  and 
transmission  companies,  and  examine  into  their  aifairs  and 
compel  repairs,  etc. ;  examine  into  any  probable  frauds  in  the 
issuance,  sale,  or  promotion  of  any  securities  or  contracts,  or 
city,  town  or  suburban  lots;  contract  with  transportation 
companies  for  the  transportation  of  convicts  and  insane  per- 
sons; issue  all  charters  to  domestic  corporations;  grant  li- 
censes to  foreign  corporations;  perform  all  legal  duties  for- 
merly vested  in  the  Board  of  Public  Works;  and  fix  and 
prescribe  storage,  demurrage  and  car  service  charges.  (Code, 
ch.  146,  §§  3693-3775,  and  Acts  1920  pp.  410,  99,  amending 
§§  3716,  3775,  respectively,  and  Acts  1918,  p.  108,  supplant- 
ing §  3694,  and  providing  for  the  election  of  the  Commission 
by  popular  vote  at  election  in  November,  1919,  and  every 
fourth  year  thereafter.) 

For  other  special  acts  since  the  Code,  see  Acts  1918,  p. 
452  (imposing  fine  on  railroad  companies  leaving  bushes  and 
trees  at  public  crossings) ;  Acts  1918,  p.  459,  amending  §  393 
(as  to  printing  and  distribution  of  its  annual  reports) ;  Acts 
1918,  p.  467,  amending  §§  3774,  3928  (as  to  payment  of  stor- 
age, demurrage  and  car  service  claims — see,  also,  CoTrwnon 
Carrier) ;  Acts  1918,  p.  662;  1920,  p.  414  (as  to  small  loana 
— see,  also.  Loans  Not  Over  $300) ;  Acts  1918,  p.  673,  amend- 
ing §§  4064-6  and  Acts  1920,  p.  232  (as  to  public  utilities) ; 
Acts  1918,  p.  676;  1920,  p.  536  (duties  under  "Blue  Sky 
Law,"  or  illegal  dealing  in  State  securities) ;  Acts  1918,  p. 
683  (as  to  taxation  of  certain  public  service  corporations); 
Acts  1920,  p.  61  (as  to  industrial  loan  associations — ^see,  also, 
Building  and  Loan  and  Industrial  Loan  Associations) ;  Acta 
1920,  p.  363  (as  to  mutual  insurance  companies) ;  Acts  1920, 
p.  400  (requiring  certain  equipment  on  railroads). 
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While  it  is  within  the  judicial  jurisdiction  of  the  Ck>in- 
mission  to  enforce  all  statutes  imposing  public  duties  upon 
public  service  corporations  (106  Va.  61),  the  Commission  has 
not  power  to  require  a  railroad  to  grant  the  use  of  its  track 
and  terminal  facilities  to  another  such  company  (111  Va. 
59) ;  cannot  remove  individual  inconveniences  to  shippers  so 
long  as  the  carrier  affords  reasonable  facilities  for  the  re- 
ception and  delivery  of  freight  for  the  general  public  and 
denies  no  individual  an  essential  right  (111  Va.  623);  nor 
regulate  franchises  which  have  no  relation  to  public  ser- 
vice, e.  g.,  in  furnishing  electric  light  to  individuals  and 
towns,  or  in  regulating  the  charges  for  furnishing  electric- 
ity for  light  purposes  (11  Va.  L.  R.  744) ;  but  see,  now,  Pub- 
lie  Utility  Compames.  The  Commission  may,  if  it  deem  it  rea- 
sonable and  expedient  in  order  to  promote  the  security  and  ac- 
commodation of  the  public,  compel  an  electric  railway  to 
purchase  and  put  in  operation  new  motor  cars;  to  put  new 
motors  on  old  cars  in  service;  to  install  on  its  cars  modem 
electric  heating  apparatus;  to  lay  and  operate  a  double  track; 
to  run  its  cars  according  to  its  public  schedules;  and  to  inau- 
gurate and  maintain  a  proper  system  of  inspection  of  its  prop- 
erties (10  Va.  L.  R.  1008). 

§  2.    Rnlea  aa  to  dkmnrrase,  car  serTiee,  and  storage 
lee  Common  Carrier^  section  9. 

§  3.    Rnlea  of  practice  and  procedaro  before  the  conuiiia* 

. — The  following  rules  have  been  promulgated  by  the 
Commission. 

(1)  \Public  sessions. — ^The  regular  public  sessions  of  the 
Commission,  sitting  as  a  court,  for  the  hearing  of  contested 
cases  and  matters  properly  coming  before  it,  will  be  held  at 
its  offices,  in  the  city  of  Richmond  on  the  second  Monday  in 
January,  April,  June,  September  and  November  in  each  year. 
These  sessions  may  be  adjourned  from  time  to  time,  and  shall 
last  so  long  as  the  business  before  the  Commission  and  the 
public  interests  may  require.  These  sessions  may  be  adjourned 
during  their  respective  terms,  to  any  other  place  in  the  State, 
upon  order  of  the  Commission,  that  the  public  necessity  or 
the  convenience  of  the  parties  require. 

Special  judicial  sessions  of  the  Commission  may  be  held 
at  any  time  upon  order  of  the  C/ommission,  or  a  majority  of 
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its  members,  in  the  city  of  Richmond,  or  elsewhere  in  State, 
for  the  hearing  of  all  matters  over  which  the  Commission  has 
jurisdiction. 

(2)  Parties. — ^All  complaints,  proceedings,  contests  or 
controversies  before  the  Commission  shaU  be  instituted  in 
the  name  of  the  Commonwealth  as  complainant  and  the  party 
against  whom  the  complainant  is  preferred,  or  the  proceed- 
ing instituted,  shall  be  the  defendant;  in  all  proceedings  in- 
stituted* by  the  Commission,  of  its  own  motion,  the  complain- 
ant shall  be,  ^^The  Commonwealth  at  the  relation  of  the  State 
Corporation  Commission,"  in  all  other  complaints  and  pro- 
ceedings instituted  by  parties,  the  complainant  shall  be  styled 
"The  Commonwealth  at  the  relation  of ^." 

Any  person,  firm,  corporation  or  association,  or  any  com- 
mercial body,  may  institute  a  complaint  before  the  Com- 
mission. When  instituted  by  an  unincorporated  association 
or  mercantile  body  the  complaint  must  be  in  the  name  of  a 
committee  of  not  less  than  two  persons  on  behalf  of  such 
association  or  body. 

When  the  complaint  concerns  anything  done,  or  omitted 
to  be  done,  by  a  single  carrier  or  other  corporation,  no  other 
need  be  made  a  party,  but  if  it  relates  to  joint  tariffs,  or 
questions  in  which  two  or  more  carriers  or  other  corporations 
are  interested,  all  such  must  be  made  parties.  A  complaint 
may  embrace  several  carriers,  or  lines  of  carriers,  operated 
separately,  in  the  same  proceeding,  when  the  subject  matter 
of  the  complaint  involves  substantially  the  same  violation 
of  the  law,  or  of  the  rules  and  regulations  of  the  Commis- 
sion, by  the  several  carriers  or  lines.  Persons  or  carriers 
not  originally  parties  may  apply,  in  any  pending  case  or  pro- 
ceeding,  for  leave  to  intervene,  and  to  be  heard  upon  the 
questions  involved.  Such  application  must  be  by  petition, 
verified  by  oitth,  which  must  set  forth  the  petitioners'  interest 
in  the  proceedings.  • 

(8)  Petitions  and  complaints. — ^All  complaints  for  the 
redress  of  alleged  grievances  or  violation  of  law  by  the  de- 
fendant must  be  in  writing  and  addressed  to  the  Commission. 
Such  petition  or  complainant  must  distinctly  and  plainly  set 
forth  the  grounds  of  complaint,  the  items  being  numbered, 
and  the  petition  or  complaint  must  be  verified  by  aflSdavit. 
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The  name  of  the  corporation,  or  other  parties  complained 
against,  must  be  stated  in  full,  and  the  address  of  the  com- 
plainant with  the  name  and  address  of  his  attorney  or 
counsel,  if  any,  must  appear  upon  the  petition,  when  the 
complaint  is  made  otherwise  than  on  the  motion  of  the  Com- 
mission. Two  copies  of  such  complaint  or  petition  shall  be 
filed  therewith,  and  if  there  be  more  than  one  defendant 
named  therein  two  additional  copies  shall  be  filed  for  each 
such  additional  defendant. 

(4)  Notice. — ^The  petition  or  complaint  may  be  filed  be- 
fore the  Commission,  or  with  its  clerk,  and,  thereupon  a 
notice,  in  the  form  of  a  writ,  shall  be  issued,  according  to 
law,  by  the  Clerk,  directed  to  the  Bailiff  of  the  Commission 
or  other  proper  officer,  summoning  the  defendant  or  defend- 
ants to  appear  before  the  Commission  on  the  day  named 
therein,  which  shall  be  not  less  than  ten  days  from  the  filing  of 
the  complaint.  The  said  writ  and  notice  and  a  copy  of  the 
complaint  shall  be  served  upon  the  defendant  or  defendants, 
and  return  made  according  to  law. 

(6)  Answers. — ^Upon  the  day  named  in  the  writ,  or 
notice,  the  defendant  or  defendants  shall  file  before  the  Com- 
mission an  answer  in  writing,  with  two  additional  copies 
thereof,  specifically  admitting,  or  denying,  by  items,  the 
material  allegations  of  the  complaint,  and  setting  forth  the 
facts  which  will  be  relied  upon  to  support  any  such  denial. 
The  answer  shall  be  verified  by  affidavit,  and  be  signed  by  the 
attorney  or  counsel,  if  there  be  such.  If  the  parties  are  ready, 
upon  the  filing  of  the  answer,  the  Commission  may  proceed 
at  once  to  hear  the  matter  of  contest.  If  either  party  be  not 
prepared  for  the  hearing,  then  an  adjournment  may  be  had 
and  the  day  for  the  hearing  fixed,  upon  the  application  of 
either  party,  in  the  discretion  of  the  Commission. 

Instead  of  answering  the  complaint,  defendant  or  de- 
fendants may  demur  to  the  same,  filing  a  demurrer  in  writing 
on  the  return  day. 

(6)  Amendments. — ^Upon  the  application  of  any  party* 
amendments  to  any  complaint  or  answer  in  any  proceeding 
or  investigation  may  be  allowed  by  the  Commission,  in  its 
discretion. 

(7)  Stipulations  or  agreed  facts. — ^The  parties  to  any 


STATE  CORFORATIOK  COMMISSION  1673 

complaint  or  proceedings  before  the  Commission  may,  by 
stipulation  in  writing,  filed  with  the  Commission,  agree  upon 
the  facts,  or  any  portion  thereof,  involved  in  the  controvercfy, 
which  stipulation  shall  be  recorded  and  used  as  evidence  on 
the  hearing.  It  is  desired  that  the  facts  be  thus  agreed  upon 
whenever  practicable. 

(8)  Hearings. — ^Upon  the  filing  of  the  answer,  the 
hearing  will  proceed  at  once,  or  the  Commission  will  assign 
the  time  and  place  for  the  same.  Witnesses  will  be  examined 
oraUy  before  the  Commission,  unless  testimony  or  facts  are 
agreed  upon,  as  otherwise  provided  in  these  rules.  The  peti- 
tioner or  complainant  must  prove  the  existence  of  the  facts 
complained  of,  unless  they  are  admitted,  or  the  defendants 
be  in  default  by  failing  to  answer.  Facte  alleged  in  the 
answer  must  be  proved  by  the  defendant  or  defendants,  unless 
admitted  by  complainant.  In  cases  of  failure  to  answer,  the 
Commission  will  take  such  proof  of  the  charge  as  may  be 
deemed  reasonable  and  proper,  and  make  such  order  thereon 
as  the  circumstances  of  the  case  may  require. 

(9)  Depositions  and  witnesses. — ^The  testimony  of  any 
witness  may  be  taken  by  deposition,  at  the  instance  of  a 
party,  in  any  proceeding  or  investigation  before  the  Com- 
mission after  the  same  is  at  issue  by  the  filing  of  the  answer. 
Such  depositions  must  be  after  notice,  and  before  the  officer 
required  and  allowed  by  the  statutes  of  Virginia.  Any  party, 
complainant  or  defendant  shall  be  entitled  to  process  to  com- 
pel the  attendance  of  witnesses  or  the  production  of  books 
and  papers  before  the  Commission.  Such  process  will  be  is- 
sued, for  proper  service  and  return  by  the  clerk  of  the  Com- 
mission, upon  application  of  any  party  to  the  proceeding. 
When  depositions  are  taken  they  must  be  returned  to  the 
clerk  of  the  Commission,  as  depositions  are  required  by  law 
to  be  returned  to  the  clerk  of  a  court  of  chancery. 

(10)  Argument. — ^Whenever  requested  by  the  proper 
authorities,  the  Attorney-General  of  the  State  may  represent 
the  complainant  in  any  proceeding. 

Arguments  may  be  made  orally  before  the  Commission 
or  written  or  printed  briefs  may  be  filed  in  any  case  within 
such  time  as  may  be  prescribed  by  the  Commission  in  such 
case.    For  convenience  in  reading  and  filing,  it  is  requested 
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that,  whenever  practicable,  in  cases  of  importance,  arguments 
be  printed. 

(11)  Special  Matters. — In  the  performance  of  special 
functions  of  a  judicial  nature,  imposed  upon  it  directly  by 
law,  and  not  instituted  by  any  complainant,  such  as  the  as- 
sessment of  property  of  corporations  and  other  like  matters, 
such  notices  will  be  given  and  proceedings  be  had,  as  are  re- 
quired by  the  statutes  under  which  the  Commission  acts  in 
the  performance  of  such  duties. 

(1^)  General  business. — ^The  acts  of  each  of  the  several 
members  of  the  Commission  and  of  each  of  its  clerks,  officials, 
employees  and  agents,  done  in  the  performance  of  the  ad- 
ministrative and  executive  duties  and  functions  required  of 
the  Commission  by  laws  which  are  mandatory,  and  as  to  which 
no  discretionary  powers  are  vested  in  the  Commission,  are 
hereby  authorized,  ratified,  approved  and  adopted  as  the 
acts  of  the  Commission.  Effective  December  15th,  1918,  the 
offices  of  the  Commission,  its  bureaus  and  divisions,  in  the 
Capitol  Building  and  elsewhere  located  in  the  City  of  Rich- 
mond, will  be  open  for  the  transaction  of  business  on  week 
days'  from  eight  o'clock  in  the  morning  until  four-thirty 
o'clock  in  the  afternoon  between  the  first  day  of  April  and 
the  first  day  of  November,  and  from  nine  o'clock  in  the  morn- 
ing until  five  o'clock  in  the  afternoon  during  the  rest  of  the 
year,  Sundays  and  legal  holidays  excepted.  Applications  for 
charters  and  all  papers  to  be  presented  to  or  filed  with  the 
Commission  may  be  left  with  the  Clerk  of  the  CommissioiL 
Official  communications  by  mail  should  be  addressed  to  the 
^^State  Corporation  Commission,"  and  not  to  the  Chairman 
or  any  member  of  the  Commission  individually. 
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For  State  Normal  Schools,  for  white  women,  at  Farm- 
ville,  Harrisonburg,  Fredericksburg,  and  Radford,  see  Code, 
§§  939-46.  For  Virginia  Normal  and  Industrial  Institute, 
for  colored  pupils,  near  Petersburg,  see  Code,  §§  947-69. 

For  general  provisions  as  to  colleges,  etc.,  see  Code,  §§ 
986-1008. 
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STATE  OFFICERS  AND  BOARDS 

§  1.    Ekction.— See  Code,  §§  118-19. 

§  2.  Vacancies,  how  fiIk«L — In  the  office  of  Governor 
or  Lieutenant-Governor — see  Code,  §§  120-1;  Attomey-Gen- 
Secretary  of  the  Commonwealth,  and  State  Treasurer — §  122, 
as  amended  by  Acts  1920,  p.  11 ;  Auditor  of  Public  Accounts, 
Second  Auditor,  Register  of  the  Land  Office,  and  Superin- 
tendent of  Public  Printing — §  331;  Commissioner  of  Agri- 
culture— §  1104;  Commissioner  of  Insurance — §  4171;  Com- 
missioner of  Prohibition — ^Acts  1918,  p.  601 ;  other  State  offi- 
cer not  otherwise  provided  for — §  332. 

§  3.  Appointment,  etc,  ol  officers  at  seat  ol  gorem- 
ment. — See  Code,  §§  323-42,  and  Acts  1920,  p.  363,  amending 
§  340. 

§  4.  Governor. — For  general  powers  and  duties,  see 
Code,  §§  313-22.  For  Act  establishing  an  executive  budget 
system,  see  Acts  1918,  p.  118. 

§  5.  Secretary  of  the  Commonwealth. — For  general 
duties,  and  the  State  and  certain  other  libraries,  see  Code,  §§ 
843-74,  and  Acts  1918,  p.  409  (allowing  officials  to  deposit 
records  in  the  State  Library).  For  act  for  distribution  of 
the  Code,  see  Acts  1918,  p.  211. 

§  6w  Attomey-GeneraL — For  general  duties,  see  Code, 
§§  375-8. 

§  7.  Superintendent  ol  Public  Printing,  and  Joint  Com- 
mittee.— See  Code,  §§  379-401,  and  Acts  1922,  amending 
§§  381-5,  and  Acts  1922,  repealing  §  399. 

§  8.    Register  ol  the  Land  Office.— See  Code,  §§  402-13. 

§  9.  SUte  Forester^— See  Code,  §§  523-549,  and  Acts 
1920,  p.  614,  amending  §§  526,  530,  540-2,  and  adding  §§  546a 
and  546b. 

§  10.  State  Accountant  and  State  Board  ol  Accountancy. 
— ^As  to  State  Accountant,  see  Code,  §§  550-565 ;  State  Board 
of  Accountancy,  §§  566-72.  State  Accountant  to  make 
biennial  inspections  of  accounts  of  city  and  county  officers 
handling  State  fund&— Acts  1920,  p.  387. 

§  11.  Director  ol  LegislatiTe  Reference  Bureau. — See 
Code,  §§  573-80. 

§  12.  Art  Commission.— See  Code,  §§  581-5,  and  Acts 
1920,  p.  393,  amending  §  582,  and  Acts  1922,  amending  §  581. 
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§  13.  State  lire  Stock  SuitMry  Board— See  G>de, 
§§  906-20. 

§  14.  State  Highway  ConnmMion. — See  Roads^  Bridges. 
Landings  and  Wharves. 

§  IS.  Board  and  CdmmJMinnfr  ol  AgriadtiirB. — See 
Agricvlture. 

§  IS.  Dairy  and  Food  CommiMioner.— Code,  §§  1155- 
1228,  and  Acts  1918,  pp.  483,  458,  affecting  §§  1158,  1222, 
respectively,  and  Acts  1920,  p.  547,  amending  §  1215;  see 
Pure  Food  and  Drug  Laws. 

§  17.  State  Board  ol  Public  Wdfare»  formerly  cafled 
State  Board  ol  Qiarities  and  Corrections. — See  Minors^  etc., 
section  37,  (6). 

§  18.  State  Board  ol  Healtii.— See  Code,  §§  1486-91, 
and  Acts  1918,  p.  178,  affecting  §§  1489-90,  and  Acts  1920,  p. 
87,  amending  §  1486. 

§  19.  Boards  ol  directors  and  Tisitors  of  State  institn- 
tions.— See  Code,  §§   1096-8. 

§  20.  State  Tax  Board  and  RTganwifff  ol  Records. — 
See  Code,  §§  2213-25,  and  Acts  1918,  p.  446,  amending  §  2222, 
and  Acts  1920,  p.  836,  amending  §  2224. 

§  21.  Superintendent  of  Public  Instruction -and  State 
Board  ol  Education.^— See  Education, 

§  22.  State  Board  ol  Crop  Pest  Comnussioners.— See 
Acts  1922,  p.  — ,  and  Orchards^  etc. 

§  23.  Salaries,  mileage^  and  other  allowances. — See 
Code,  §§  3431-77,  and  Acts  1918,  p.  685,  amending  §§  3463, 
3465-8,  and  Acts  1920,  p.  493,  amending  §  3434;  p.  85— §  3435; 
p.  500— §  3437;  pp.  531  and  11— §  3464;  p.  11— §  3465;  p.  11— 
§§  3466-7;  and  Acts  1922,  amending  §  3468. 

§«  2/L  What  contracts  by,  forbidden.— See  Code>  § 
4706. 

§  2S.    Garnishment  ai. — See  Code,  §  6559. 

§  26w  Board  members  not  to  hold  other  positions  in  an 
institution. — For  an  Act  "To  prohibit  members  of  the  govern- 
ing boards  of  institutions,  supported  in  whole  or  in  part  by 
funds  paid  out  of  the  State  treasury,  and  rectors  of  such  in- 
stitutions, and  presidents  and  chairmen  of  the  governing 
boards  thereof,  from  holding,  during  their  terms  of  office, 
any  other  office  or  position  with  the  institutions  on  the  boards 
of  which  they  are  serving,"  see  Acts  1922,  p.  — . 
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§  27.  Hampton  Roads  Port  Commission. — For  an  act 
*^To  create  the  Hampton  Roads  Port  Commission,  define  its 
duties  and  powers,  to  provide  funds  for  carrying  on  its  work, 
and  to  require  certain  reports  from  the  Board  of  Pilot  Com- 
missioners," see  Acts  1922,  p. — . 


STATE  OR  COMMONWEALTH 

See  State  Officers 

§  1.  Jorisdktion. — For  territorial  limits  of  Virginia  and 
nature  of  compacts  with  adjoining  states,  see  Code,  §§  9-16; 
and  Acts  1918,  p.  575  (an  act  to  locate  and  mark  a  part  of 
the  State  line  between  Virginia  and  Kentucky). 

For  jurisdiction  over  lands  acquired  by  the  United  States 
for  various  purposes,  survey  of  the  coast,  maps,  and  charts, 
see  Code,  §§  17-26,  and  Acts  1918,  p.  568  affecting  §  19. 

§  2.  Seab  and  flags  ci  the  OwiBiwrnwoahtL — See  Code, 
§§  27-33. 

§  3.  Recovery  ol  debU  doe  the  StAteu— See  Code,  §§ 
2510-42. 

§  4  Claims  against  tlie  SUte.— See  Code,  §§  2578-83, 
See  also.  Treasury^  Auditors^  and  Treastirer. 

§  5.  PabUc  debt— See  Code,  §§  2584-2641,  and  Acts 
1920,.  p.  539,  360,  amending  §§  2591,  2601  ,respectiyely. 


STATUTES 

(See  1  Minor's  Inst.  44-51;  and  Lile's  Notes  on  Statutes.) 

I    1.    When  Btatntea  take  effect 

i    2.    Poblio  and  private,  and  general  and  local  or  speelal  statutes 
(    3.    Declaratory  and  remedial  Btatutee 
(    4.    Mandatory  and  directory  statutee 
I    6.    ProspectlTe  and  retrospectiye  statutes 
(1)    ProspeetiTe  statutes 
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(2)    RetroBpeetl^e  statutes 

(a)  iix.  post  fiu^  laws 

(b)  Retrospective  laws  affecting  cItU  rights 

(c)  RetrospectlTe  laws  affecting  remedies 
§    €.    Foreign  statutes 

(    7.    Constitutional  formalities 

(1)  In  general 

(2)  Title  of  acts 

(    S.    Common  law  rules  of  construction 

(    S.    Statutory  definitions  and  rules  of  construction 

(  10.    Repeal  of  statutes 

(1)  By  new  law  or  Code  as  to  liabilities  or  punishment 

(2)  Repeal  not  to  revive  former  statute 

(3)  Repeal  of  validating  statutes 
(4) .  Effect  of  Code 

§  1.  Wlien  stmtotaa  take  effacL — Statutes  in  general 
take  effect  90  days  after  the  adjournment  of  the  legislature, 
except  laws  passed  as  emergency  acts  or  a  general  appropria- 
tion act  may  be  made  to  commence  from  passage  or  at  such 
time  as  may  be  named.     (Va.  Const.,  §  53;  Code,  §  4.) 

§  2.  Public  and  private^  and  general  and  local  or  special 
atatntes. — Statutes  are  either  public,  i.  e.,  those  which  affect 
the  public  at  large  or  all  of  a  certain  class,  in  the  whole 
State  or  in  the  limits  of  a  particular  locality;  or  private, — 
L  e.,  those  affecting  particular  persons  as  individuals,  and 
not  as  members  of  the  community  or  of  a  particular  class. 

General  statutes  (as  contrasted  with  local)  are  such  pub- 
lic statutes  as  operate  throughout  the  State,  whether  apply- 
ing to  all  persons  or  to  aU  of  a  particular  class;  while  local 
statutes  are  those  whose  operation  is  confined  to  a  restricted 
territory,  and  while  local  statutes  may  be  either  public  or  pri- 
vate, they  are  usually  called  public  statutes. 

The  courts  take  judicial  notice  of  public  or  general  stat- 
utes, while  private  or  local  statutes  though  they  need  not  be 
specially  pleaded  (Code,  §  6190),  yet  they  must  be  proved. 

General  statutes  (as  contrasted  with  special)  imports  ap- 
plication to  all  of  a  certain  class  of  persons  or  subjects,  while 
special  legislation  applies  to  a  portion  of  the  class  only.  (Lile^s 
Notes  on  Statutes.) 

Section  63  of  the  Virginia  Constitution  prohibits  the  leg- 
islature from  passing  private,  local,  or  special  legislation  in 
certain  cases  (see  108  Va.  902). 

§  3.    Dedaratory  and  remodial  statntaa. — ^A  declaratory 
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statute  is  one  whose  purpose  is  to  settle  a  doubt  as  to  what  is 
the  common  law  in  a  particular  case,  or  to  explain  the  meaning 
of  a  prior  statute;  while  a  remedial  statute  is  one  intended  to 
alter  the  old  law,  by  extending  or  restricting  its  operation,  or 
by  establishing  a  new  rule.    (Lile's  Notes  on  Statutes.) 

§  4.  Mandktory  and  directoiy  stetatea. — ^A  statute  is 
mandatory,  when  its  command  is  such  that  a  failure  to  comply 
renders  acts  done  under  it  absolutely  void;  while  a  statute  is 
directory  when  compliance  with  its  provisions  is  discretionary, 
or  when,  under  legal  rules  of  interpretation,  it  is  evident 
that  compliance  was  not  intended  by  the  legislature  to  be  a 
condition  that  must  precede  the  validity  of  acts  done  there- 
under; the  general  test  to  decide  which  is  to  consider  whether 
the  prescribed  mode  of  action  is  of  the  essence  of  the  thing 
to  be  accomplished,  i.  e.,  whether  it  is  a  matter  of  substance, 
or  of  convenience  only.  Statutes  prescribing  duties  by  pub- 
lic officials  are  more  readily  held  to  be  directory,  while  those 
evidently  intended  for  the  protection  of  private  rights,  are 
generally  mandatory.  (Lile's  Notes  on  Statutes.)  For  rules 
of  construction,  see  section  8,  below. 

§  5.  Protpecthre  and  relroapecinre  statntaa^(l)  Pros- 
pective statute, — ^A  prospective  statute  is  one  applicable 
only  to  cases  arising  after  its  enactment. 

(2)  Retrospective  statutes. — ^A  retrospective  or  retro- 
active statute  is  one  operating  retroactively,  and  therefore 
affecting  past  transactions.  These  are  not  favored  by  the 
courts,  and  are  not  so  construed  unless  they  are  plainly  so  in- 
tended.   Retrospective  statutes  are  of  three  kinds: 

(a)  Ex  post  facto  laws. — The  term  ex  post  facto  ("after 
the  act  done")  is  confined  to  criminal  laws.  An  ex  post  facto 
law  is  one  which  inflicts  punishment  for  an  act  innocent  when 
conmiitted;  or  which  changes  the  manner  of  punishment  after 
the  act  is  committed ;  or  which  increases  the  degree  of  punish- 
ment ;  or  which  changes  the  rules  of  evidence,  by  which  less  or 
different  testimony  is  sufficient  to  convict;  or  which  alters  the 
methods  of  trial  to  the  prejudice  of  the  accused.  But  an  act 
enlarging  the  competency  of  witnesses  is  not  ex  post  facto. 
Ex  post  facto  laws  are  prohibited  by  the  State  and  Federal 
Constitutions  (Va.  Const.,  §  58;  U.  S.  Const.  Art.  I.,  §  9,  cL 
3),  and  are  therefore  void. 
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(b)  Retrospective  lanvs  affecting  civU  rights. — These  may 
be:  (1)  Laws  impairing  the  obligation  of  contracts,  which 
the  Federal  Constitution  prohibits  (Art.  I.,  §  10,  cl.  1)  the 
States  to  pass,  and  which  would  be  void;  as,  the  repeal  of  a 
grant  of  land;  extension  of  the  time  for  the  enforcement  or 
redemption  of  mortgages;  homestead  exemption  laws  as  ap- 
plied to  existing  debts;  or,  generally,  taking  away  or  ma- 
terially impairing  vested  property  rights:  or  (2)  curative 
legislation,  which  do  not  impair  the  obligation,  of  con- 
tracts, or  vested  rights,  which  are  valid,  although  they  may 
seriously  affect  existing  rights;  as,  statutes  validating  as  be- 
tween the  parties,  contracts  void  or  voidable  by  reason  of 
personal  incapacity  or  legal  informality;  or  taking  away  the 
defense  of  usury,  or  illegality;  or  remitting  penalties.  These 
propositions  rest  on  the  principle  that  one  has  no  vested 
right  in  a  mere  rule  of  law — and  certainly  no  vested  right  to 
do  wrong. 

As  to  third  persons,  where,  by  reason  of  the  original 
invalidity  of  a  contract  or  conveyance,  adverse  contract  rights 
of  third  persons  have  in  the  meantime  attached,  subsequent 
legislation  will  not  be  permitted  to  impair  such  rights;  as, 
a  deed  of  trust  to  secure  creditors,  void  as  to  other  creditors 
and  purchasers  because  not  duly  recorded,  cannot  be  vali- 
dated so  as  to  displace  the  priority  of  other  contract  liens 
accrued  before  the  passage  of  the  act. 

(c)  Retrospective  laws  affecting  remedies, — These  are 
not  only  valid  but  free  from  objection,  unless  they  are  ex 
post  facto,  or  impair  the  obligation  of  contracts;  thus,  equi- 
table pleas  may  be  provided,  the  competency  of  witnesses 
enlarged,  other  courts  established  or  the  preliminary  exam- 
ination of  the  accused  abolished.     (Lile's  Notes  on  Statutes.) 

§  6w  Foreign  statatea. — By  a  recent  act  (Acts  1918, 
p.  815) :  "Whenever  in  any  case  it  becomes  necessary  to  as- 
certain what  the  law,  statutory  or  otherwise,  of  another  State 
or  country,  or  of  the  United  States  is  or  was  at  any  time^ 
the  court,  judge  or  other  judicial  officer  or  tribunid  shall 
take  judicial  notice  of  and  may  consult  any  book  of  recog- 
nized authority  purporting  to  contain,  state  or  explain  the 
same,  and  may  consider  any  testimony,  information  or  argu- 
ment that  is  offered  on  the  subject." 
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§  7.  Constttotaonal  fofUMlitiet.—  (1)  In  general.— It 
any  constitutional  requirement  for  the  due  enactment  of  a 
statute  be  omitted,  the  statute  is  in  general  invalid;  yet  the 
legislative  journal  is  a  record  and  imports  absolute  verity, 
and  the  courts  will  not  hear  evidence  to  impeach  its  accuracy; 
though  if  it  fails  to  show  afBirmatively  what  the  Constitution 
expressly  declares  it  shall  show,  the  irregularity  is  fatal; 
but  where  formalities  are  not  required  to  appear  from  the 
journal  it  will  be  presumed  that  the  other  '^house'^  has  done 
its  duty  and  obeyed  the  mandate  of  the  supreme  law. 

(2)  Title  of  acta.— The  Constitution  (§  62)  provides 
that  ^^no  law  shall  embrace  more  than  one  object  which 
shall  be  expressed  in  its  title;  nor  shall  any  law  be  revived 
or  amended  with  reference  to  its  title,  but  the  act  revived, 
or  the  section  amended,  shall  be  re-enacted  and  published  at 
length."    Non-compliance  herewith  makes  the  statute  void. 

While  two  or  more  distinct  and  unrelated  objects  can  not 
be  included  in  one  act,  yet  it  is  admissible,  as  our  Court  of  Ap- 
peals says,  ^'If  the  subjects  embraced  in  the  statute,  but 
not  specified  in  the  bill,  are  congruous  (in  agreement  and 
harmonious),  and  have  natural  connection  with,  or  are 
germane  (or  kindred  or  related)  to  the  subject  expressed 
in  the  title  (91  Va.  762,  772).''  If  the  act  has  one  general 
object  which  is  fairly  indicated  in  its  title,  it  is  sufficient, 
although  there  be  many  details  not  appearing  in  the  title. 
It  is  not  needful  that  the  title  contain  a  full  abstract  or  in- 
dex of  the  contents  of  the  act. 

In  a  general  revision  of  a  Code,  the  compilation  is  re- 
garded as  a  single  act,  and  the  general  title  indicating  the 
object  to  be  'to  revise,  arrange,  and  consolidate  into  a  Code 
the  general  statutes  of  the  Commonwealth,"  is  sufficient  (91 
Va.  762,  776;  108  Va.  902). 

If  the  act  be  amendatory  of  a  section  of  the  Code,  ref- 
erence may  be  made  to  the  section  by  number.  Only  that 
section  or  act  needs  to  be  re-published,  or  re-enacted. 

Such  parts  of  an  act  as  do  not  violate  the  constitutional 
provision  may  be  sustained,  if  they  can  be  separated  from 
the  invalid  parts;  but  if  the  result  of  such  separation  be 
to  give  the  act  a  meaning  wholly  different  from  that  in- 
tended by  the  legislature,  the  whole  act  is  void.    An  inde- 
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pendent  act  complete  in  itself,  though  not  purporting  to 
amend  a  previous  act,  does  not  violate  the  Constitutional 
provision  requiring  re-publication  at  length  though  the  ef- 
fect be  to  amend  the  prior  statute.  (Lile's  Notes  on  Stat- 
utes.) 

§  8.  Comnum  law  mlea  of  oominoii  conatmctioiL — In 
construing  statutes,  the  following  common  law  rules  should 
be  observed:  (1)  Where  a  statute  treats  of  persons  or  things 
of  inferior  rank,  it  cannot  by  general  words  be  extended  to 
those  of  a  superior  rank ;  (2)  penal  statutes  should  be  strictly 
construed,  but  not  so  as  to  defeat  the  clear  intention;  (3)  re- 
medial statutes,  as,  statutes  against  frauds  or  gambling  should 
be  liberally  construed;  (4)  one  part  of  a  statute  should  be 
construed  by  another;  (6)  "may''  should  be  construed  as 
"must"  or  "shall,''  where  the  legislature  is  imposing  a  posi- 
tive duty,  and  not  merely  a  discietionaiy  power;  (6)  a 
savings  or  exceptions  totally  repugnant  to  the  body  of  the 
act  is  void,  but  they  must  be  reconciled  if  possible;  (7)  where 
the  common  law  and  a  statute  differ,  the  common  law,  of 
course,  gives  place  to  the  statute;  and  an  old  statute  gives 
place  to  a  new  one,  but  they  should  be  reconciled  if  possible ; 
(8)  a  statute  contrary  to  the  Virginia  or  United  States  Con- 
stitution is  void;  (9)  the  motives  of  the  legislature,  as  fraud- 
ulent or  otherwise,  cannot  be  inquired  into  by  the  courts; 
(10)  u  the  common  law  be  repealed  by  a  statute  which  is 
itself  afterwards  repealed,  the  common  law  is  thereby  re- 
vived; (11)  acts  seeking  to  bind  or  limit'  the  powers  of 
subsequent  legislatures  are  of  no  force;  (12)  in  general  re- 
visals  of  Code,  the  old  law  is  not  construed  as  altered,  un- 
less such  intention  plainly  appears  in  the  new  Code.  (Lile's 
Notes  on  Statutes.) 

§  9.  Statnlory  definitioiis  and  rales  of  conatmctioii. — 
The  Code  of  Virginia  (§5),  provides  that  "in  the  construc- 
tion of  this  Code,  and  of  all  statutes,  the  following  rules  shall 
be  observed,  unless  such  construction  would  be  inconsistent 
with  the  manifest  intent  of  the  legislature,"  which  we  abbre- 
viate as  follows:  (1)  "/S^a^e"  refers  also  to  District  of  Co- 
lumbia and  territories,  and  United  States  includes  them  like- 
wise. 

(2)     "ffavemor"  is  equivalent  to  "the  executive  power 
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of  the  Conunonwealth,''  or  to  Hhe  person  having  the  execu- 
tive power";  ^^justice^^  or  ^'juaticea^^  construed  as  if  "of  the 
peace"  followed,  and  "notary"  or  "notaries,"  as  if  "public" 
followed.  "Justice"  or  "justice  of  the  peace,"  in  the  singu- 
lar or  plural,  includes  any  officer  (as,  a  mayor  or  police  jus- 
tice or  civil  and  police  justice)  possessing  the  jurisdiction 
and  exercising  "the  powers  and  authority  of  a  justice  of  the 
peace  in  criminal  matters." 

(8)  Words  giving  autJuynty  to  three  or  more  officers 
or  persons,  gives  it  to  a  majority,  unless  otherwise  expressed. 

(4)  ^Persondl  represerUative^^  includes  an  executor,  ad- 
ministrator of  different  kinds,  or  sheriff,  sergeant,  or  other 
officer  acting  as  such,  or  other  curator  or  committee  of  the 
estate  of  a  deceased  person. 

(5)  '^Insane  persorC*  includes  an  idiot,  lunatic,  non  com- 
pos, or  deranged. 

(6)  ^^OaJth^'^  ^^swear^^  or  '^swom,^  same  as  "affirmation," 
"affirm,"  or  "affirmed." 

(7)  ^^MontK^  means  calendar  month,  and  ^^year*^  calen- 
dar year;  and  year  alone,  same  as  "year  of  our  Lord." 

(8)  Notice,  etc. — ^Where  a  statute  requires  a  notice  to  be 
given,  or  any  other  act  to  be  done  before  any  motion  or  pro- 
ceeding, the  day  of  such  motion  or  proceeding  is  not  counted, 
but  the  day  of  such  notice  or  act  is  counted. 

(9)  Sunday. — ^Where  a  court  or  other  proceeding  is  di- 
rected by  law  to  take  place  on  a  particular  day,  and  that  day 
is  Sunday,  it  shall  take  place  the  next  day ;  and  where  an  ad- 
journment from  day  to  day  is  authorized,  an  adjournment 
from  Saturday  to  Monday  is  legal. 

(10)  "ZoTMi"  or  ''lands''  or  ''real  estate""  includes  "lands, 
tenements,  and  hereditaments  (i.  e.,  anything  that  may  be  in- 
herited), and  all  rights  thereto  and  interests  therein,  other 
than  a  chattel  interest  (such  as  leases,  mortgages,  growing 
crops,  etc.) ;  and  "personal  estate"  includes  chattels  real  (such 
as  leases,  mortgages,  growing  crops,  etc.),  and  such  other 
estate  as,  upon  the  death  of  the  owner  without  a  will,  would 
devolve  uoon  his  personal  representative. 

(11)  ^Written'"  or  "in  writing""  includes  printing,  or 
other  representation  (as,  typewriting,  etc.) ;  and  **per  cent." 
means  "per  centum." 
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(12)  '^Sealy^  in  respect  to  any  corporation,  court,  or  pub- 
lic office,  includes  an  impression  of  such  official  seal  made 
upon  the  paper  alone,  as  well  as  an  impression  made  by 
means  of  a  wafer  or  of  wax  affixed  thereto;  and  in  respect 
to  a  ^^natural  person'^  (i.  e.,  a  person  other  than  a  corpora- 
tion), ^^a  scroll  by  way  of  seal"  is  sufficient. 

(18)  SingtHar  words  also  refer  to  several  persons  or 
things,  and  vice  versa;  words  of  mcuhnline  gender  include 
females  and  corporations;  and  ^'person"  refers  to  ^'bodies 
politic  and  corporate"  (i.  e.,  the  government  or  political 
divisions  thereof,  and  corporations),  as  well  as  to  individ- 
uals. 

(14)  ^'Preceding^^  and  ^^foUowmg^'^  refer  to  next  pre- 
ceding and  next  following. 

(15)  Ordinances^  hy4aws^  rules ^  regulations,  and  orders^ 
of  councils,  corporation,  board,  etc.,  must  not  be  contrary  to 
the  laws  or  coiistitution  of  the  State  or  of  the  United  States. 

(16)  "(7t7y"  means  "an  incorporated  community"  of  at 
least  5,000  inhabitants,  or  one  which  had  a  city  charter  at 
the  adoption  of  the  constitution  in  1902;  "town"  is  any  other 
incorporated  community ;  ^^cov/rkciP'^  includes  any  body  or 
bodies  authorized  to  make  ordinances  for  a  city  or  town. 

(17)  ^''Corporation  courl?'^  embraces  hustings  courts,  and 
in  Bichmond  Hustings  Court,  Part  I,  unless  otherwise  stated. 

(18)  ^''Horse*'^  includes  a  mare,  or  a  gelding  (i.  e.,  a  cas- 
trated or  changed  horse). 

(19)  ^'RaUroad^^  and  ^^raH/uyay^'^  with  or  without  "com- 
pany" means  the  same,  in  statutes  or  court  proceedings.  (See 
also  §  8881  of  Code) .  For  meaning  of  "public  service  corpo- 
ration," 'H;ransportation  company,"  or  "transmission  com- 
pany," in  the  act  as  to,  see  Corporations,  section  2. 

(20)  EUiok'faced  section  headings  of  the  Code  are  not 
titles  or  parts  of  the  sections,  even  when  included  in  amend- 
ments or  re-enactments,  unless  expressly  so  provided  (§5,  cl. 
(20).) 

(21)  In  the  ''PartmersUp  Act;'  (Acts  1918,  pp.  541- 
55),  "court"  includes  "every  court  or  judge  having  jurisdic- 
tion in  the  case";  "business"  includes  "every  trade,  occupation 
or  profession";  "person"  includes  "individuals,  partnerships, 
corporations  and  other    associations";    "bankrupt"    includes 
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^'bankrupt  under  the  Federal  bankruptcy  act  or  insolvent  un- 
der any  State  insolvent  act" ;  "conveyance"  includes  every  as- 
signment, lease,  mortgage,  or  encumbrance";  "real  property" 
includes  "land  and  any  interest  or  estate  in  land." 

As  to  "Partnerships,"  and  also  "Limited  Partnerships" 
(Acts  1918,  pp.  364-72),  the  rules  of  construction  are:  (1) 
The  rule  that  statutes  in  derogation  of  the  conmion  law  are 
to  be  strictly  construed  does  not  apply  to  these  acts;  they 
are  to  be  so  construed  as  to  effect  their  general  purpose  to 
make  uniform  the  laws  in  the  State;  and  they  are  not  to  be 
construed  so  as  to  impair  the  obligation  of  existing  contracts, 
nor  to  affect  any  existing  right  or  pending  proceeding;  and  as 
to  the  act  as  to  partnerships  generally,  it  is  provided  that  the 
law  of  estoppel  and  the  law  of  agency  shall  apply. 

§  10.  Repeal  of  atatnles. — (1)  By  new  law  or  Code  ae 
to  liabUUies  or  pumekmevU. — ^A  new  law  or  the  Code  is 
not  to  be  construed  to  repeal  a  former  law,  as  to  any  offense 
committed  against  the  former,  nor  as  to  any  act  done,  or 
penalty,  etc.,  incurred,  or  any  right  accrued,  or  claim  aris- 
ing under  the  former  law,  or  in  any  way  to  affect  the  same 
before  the  new  law  takes  effect,  except  the  proceedings  there- 
after shall  conform  so  far  as  practicable  to  the  new  laws; 
and  if  any  penalty,  etc.,  be  mitigated  or  lessened,  the  ac- 
cused may  avail  himself  of  the  lesser  penalty,  etc.  (Code,  §§ 
6  and  6569-70). 

(2)  Repeal  not  to  revive  former  statiUe. — When  a  stat- 
ute repealing  another  has  itself  been  repealed,  the  previous 
law  is  not  thereby  revived  without  express  words  to  that  ef- 
fect, unless  indeed  the  latter  repealing  act  was  passed  dur- 
ing the  same  session  (Code,  §  7). 

(3)  Repeal  of  validaiing  statutes, — ^The  repeal  of  val- 
idating statutes  by  the  Code  is  not  to  affect  the  validity  of 
the  acts,  contracts  or  transactions  validated  (Code,  §  8). 

(4)  Effect  of  Code. — ^The  Code  went  into  effect  Jan- 
uary 13,  1920,  and  repealed  all  acts  of  a  general  nature,  ex- 
cept "as  hereinbefore  or  hereinafter  expressed"  (Code,  §  6567) ; 
and  Acts  1918  are  expressly  excepted  (Code,  §  6568).  But 
such  repeal  does  not  affect  the  bar  of  any  statute  of  limita- 
tion, nor  the  continuance  of  persons  in  office  (Code,  §§  6569- 
71;  see  also  (21),  above). 
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STEAMSHIPS  AND  STEAMBOATS 

See  Common  Carrier;   Corporations;  Death  by   Wronffftd 

Act^  etc. 

§  L  Creatioii  of  steamship^  and  steamboat  companies; 
costs. — ^They  are  chartered  like  other  public  service  cor- 
porations (other  than  railroads),  such  as  telegraph,  telephone, 
canal,  or  turnpike  company,  etc. — ^see  Corporations^  section 
4;  for  costs,  see  section  5. 

§  2.  Gefusral  laws  applicable  to  sach  companies^ — ^The 
general  provisions  of  the  Code  as  to  corporations  in  general 
(§§  3776-3848,  and  Acts  1920,  pp.  489,  594,  565,  amending  §§ 
3780,  3846,  3847,  respectively) ;  the  general  provisions  of  the 
Code  as  to  public  service  corporations  (§§  3881-3903,  and 
Acts  1920,  pp.  411,  20,  amending  §§  3885,  3897,  respectively)  ; 
and  the  chapter  of  the  Code  as  to  transportation  companies 
generally  (§§  3904-35,  and  Acts  1920,  pp.  234,  618,  20,  amend- 
ing §§  3905,  3918, 3935,  respectively), — ^apply  to  steamship  and 
steamboat  companies — see  Corporations^  and  Common  Carrier, 

§  3.  Taxation  of  sach  companies. — See  special  act  as 
to  (Acts  1918,  p.  683),  and  Taxation  and  Tax  Bill. 

§  4  Special  and  miscellaneous  laws  as  to  such  com- 
panies.-—There  are  five  sections  in  the  special  chapter  (157) 
as  to  such  companies,  as  follows:  §§  4022-4  (as  to  separation  of 
white  and  colored  passengers) ;  §  4025  (officers  of  wharf  or 
landing,  and  officers  of  vessels,  etc.,  to  be  conservators  of  the 
peace) ;  and  §  4026  (as  to  suitable  accommodations  for  patrons 
at  wharves). 

For  miscellaneous  sections  of  the  Code  and  Acts  as  to 
such  companies,  see  §  1220  (penalty  for  allowing  food  to 
become  contaminated  in  transit) ;  §§  3717-19,  3721  (exam- 
ination, notice,  and  laws  furnished  by  State  Corporation  Com- 
mission); §  3923  (penalty  for  captain's  failure  as  to  trans- 
portation of  explosives) ;  §  3957  (guaranteeing  bonds  of  rail- 
road company) ;  §§  4008-10  (as  to  certain  prohibited  ex- 
cursions) ;  §  4031  (when  not  liable  for  goods  delivered  to  ex- 
press company) ;  §  4575  (loading  or  unloading  cargoes  on 
Sunday  prohibited) ;  §§  4632,  4635,  4637,  4654,  as  amended 
by  Acts  1918,  p.  578,  and  Acts  1920,  pp.  110,  593  (as  to  de- 
livery of  intoxicating  liquors) ;  §§  4632-5,  5638,  as  amended 
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by  Acts  1918,  p.  578,  and  Acts  1920,  p.  110  (as  to  transpor- 
tation of  intoxicating  liquors) ;  Acts  1918,  p.  486  (prohibit- 
ing the  use  of  public  drinking  cups). 


STRIKES 
See  Conspiracy 


Workmen  may  lawfully,  by  agreement  amongst  them- 
selves, quit  work,  singly  or  in  a  body.  They  may  also  com- 
municate their  reasons  and  intent  to  do  so  to  their  em- 
ployer, but  the  display  of  force  even  though  not  used,  in  so 
far  as  it  may  be  in  the  nature  of  intimidation,  is  unlawful; 
likewise  is  interference  in  the  transfer  of  merchandise  in 
an  attempt  to  compel  employment  of  none  but  imion  men  or 
attempts  to  prevent  others  from  entering  employment,  either 
by  threats  or  overt  acts;  likewise  attempts  on  the  part  of 
strikers  to  drive  others  to  relinquish  employment  by  calling 
them  ''scabs'^  and  ^^blacklegs,"  and  the  exercise  of  some  phy- 
sical force. 


SUBPONEA  DUCES  TECUM 

§  \.  Nature  of  the  vrriL — ^This  is  a  writ  or  process 
not  only  to  testify  but  to  bring  with  him  and  produce  to  the 
court  a  book  of  accounts,  writing,  or  document.  For  pro- 
cedure, see  Code,  §§  6219-21,  6237. 

§  2.    Form  of  epplicetion  for  vrriL — 

No.  1.    !1tfidavit 

(CodB,  §  6237;  PoUard's  Code  Biennial  1920,  p.  801.) 

Virginia, county,  to-wit: 

This  day  penonaUy  appeared  before  me,  ^  a  notary  public 

in  and  for  the  county  in  the  State  aforesaid, ,  who  made  oath 

before  me  in  my  said  county  that  he  is  the  defendant  (or  plaintiff) 
in  the  abore-entitled  action,  pending  in  the  circuit  court  of  the  county 


1688  8um  Axm  ▲oiioks 


of 9  VlTflnU,  and  tbat  h%  TWlly  baUeret  Uiat  there  is  In  poe- 

eenloa  of  the  plalntlit  (or  defendant)  certain  books  of  aoeounta  or 
other  writlnae  eonUlnlng  material  OTldenee  tor  him  in  said  action 
and  said  books  of  aoaoonts  or  other  writlnas  are  such  as  show  (here 
speeify  with  ''reasonable  certainty  each  writing  or  part  of  such  book"). 

Olren  under  my  hand  this day  of ^  192 — ^. 

N.  P. 


No.  2.    Dnaofioir  to  Cubk. 

{Idem.) 

To  the  Clerk  of  the  Glreait  Court  of  the  Coonty  of ,  Virginia: 

Issue  summons  upon  the  foregoing  affldairlt  as  required  by  section 
6SS7  of  the  Code  of  Virginia,  and  acts  amendatory  thereof,  requiring 
the  defendant  (or  plaintiff)  to  produce  the  writing  or  an  exact  copy 
of  sudi  part  of  the  books  of  account  set  out  in  said  affldarit  filed 

in  your  oflloe  on  the day  of ,  192 — ,  and  hsTe  summons 

and  copy  of  said  aflldaTlt  serred  on  the  defendant  (or  pkOntiff}   (or, 

if  the  plaintiff  be  a  non-resident,  on ,  his  attorney). 

Girea  under  my  hand  this day  of ,  192— w 

p.  q.  (or  p.  d.) 


SUITS  AND  ACTIONS 

See  Motions  for  Money;  Removal  of  Causes;  Taxation  and 

Tax  Bill;  and  particular  titles;  and  notes 

to  sections  cited  of  Code,  1919 

§  1.  In  what  county  or  city  brought 

I  2.  In  what  courts 

§  3.  By  and  against  unincorporated  associations  or  orders 

I  4.  Unlawful  maintenance  of  suits 

§  6.  Parties 

§  6.  The-  different  actions 

§  !•  In  what  oounty  or  city  bromghL — By  section  6049 
of  the  Code:  ^^Any  action  at  law  or  suit  in  equity,  except 
where  it  is  otherwise  especially  provided,  may  be  brought 
in  any  county  or  corporation — 

(1)  Wherein  any  of  the  defendants  may  reside. 

(2)  If  a  corporation  be  a  defendant,  wherein  its  prin- 
cipal office  is,  or  wherein  its  mayor,  rector,  president,  or 
other  chief  officer  resides.     (See  Corporations,  section  11.) 


SUITS   A17D  AOIIOKS  1689 

(8)  If  it  be  to  recover  a  loss  under  a  policy  of  insur- 
ance, either  upon  property  or  life,  wherein  the  property  in- 
sured was  situated  at  the  date  of  the  policy,  or  the  person 
whose  life  was  insured  resided  at  the  date  of  his  death  or 
at  the  date  of  the  policy. 

(4)  If  it  be  to  recover  land,  or  subject  it  to  a  debt, 
wherein  such  land  or  any  part  thereof  may  be;  or  if  it 
be  against  a  foreign  corporation,  wherein  its  statutory  agent 
(the  Secretary  of  the  Commonwealth — Code,  §  3845),  resides, 
or  it  has  any  estates  or  debts  owing  to  it  within  this  State 
(see  Corporabions^  section  10,  (4) );  or  if  it  be  against  a 
defendant  who  resides  without  this  State,  wherein  he  may 
be  found  and  served  with  process,  or  may  have  estate  or  debts 
due  him. 

(5)  If  it  be  on  behalf  of  the  Conmionwealth,  whether 
in  the  name  of  the  Attorney-General  or  otherwise,  it  may  be 
in  the  city  of  Richmond. 

(6)  If  it  be  an  action  or  a  suit  in  which  it  is  neces- 
sary or  proper  to  make  any  of  the  following  public  officers 
a  party  defendant — to-wit,  the  Governor,  Attorney-General, 
Treasurer,  Register  of  the  Land  Office,  either  Auditor,  Super- 
intendent of  Public  Instruction,  or  Conunissioner  of  Agri- 
culture; or  in  which  it  may  be  necessary  or  proper  to  make 
any  of  the  following  public  corporations  a  party  defendant 
— to-wit,  the  Board  of  Education  or  other  public  corpora- 
tion composed  of  officers  of  government,  of  the  funds  and 
property  of  which  the  Commonwealth  is  sole  owner,  or  in 
which  it  shall  be  attempted  to  enjoin  or  otherwise  suspend 
or  affect  any  judgment  or  decree  on  behalf  of  the  Common- 
wealth, or  any  execution  issued  on  such  judgment  or  decree, 
it  shall  be  only  in  the  city  of  Richmond. 

(7)  If  a  judge  of  a  circuit  court  be  interested  in  a 
case,  which  but  for  such  interest,  would  be  proper  for  the 
jurisdiction  of  his  court,  the  action  or  suit  may  be  brought 
in  any  county  or  corporation  in  an  adjoining  circuit.'* 

By  section  6050:  ^'An  action  or  suit  may  be  brought  in 
any  county  or  city  wherein  the  cause  of  action,  or  any  part 
thereof,  arose,  although  none  of  the  defendants  reside  there- 


in." 


§  2.    In  wliat  ooorts.— See  Code,  §§  6051-3. 
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§  S.    B7  and  mgmamt   aninrmpoimtod  aModaticMw  or 

ly  section  6058  of  the  Code:  "All  unincorporated 
associations  or  orders  may  sue  and  be  sued  under  the  name 
by  which  they  are  commonly  known  and  called,  or  under 
which  they  do  business,  and  judgments  and  executions  against 
any  such  association  or  order  shall  bind  its  real  and  personal 
property  in  like  manner  as  if  it  were  incorporated.  Pro- 
cess against  such  association  or  order  may  be  served  on  any 
officer  or  trustee  of  such  association  or  order.'' 

As  to  service  of  process  or  notice  on  conmion  carriers 
not  incorporated  see  Code,  §  6067;  and  Carriers  (Private). 

§  4  Unlawful  maintenance  of  waitM^ —  See  Maintenanee 
and  Champerty. 

§  5.  Partiea^See  4  Min.  Inst.  450-3,  1396-7 ;  Burks' 
PI.  &  Pr.  (new  ed.),  title  Parties.  See,  also,  Change  of  Par- 
ties. 

§  C  The  different  actions.— See  '^Burks'  Pleading  & 
Practice"  (new  ed.),  titles  Ordinary  Actions  at  Law,  Ac- 
tions of  Debt,  Action  of  Covenant,  Assumpsit,  Action  of  Ac- 
count, and  Trespass  and  Trespass  on  the  Case. 


SUNDAY 

See  Common  Carrier;  HoUdays;  yf capons  (Dangerous) 

§  1.    Working  or  transacting  busineBs  on  Sunday;  how  punistied 

§  2.    Exception  as  to  the  Jews  • 

§  8.  What  transportation  and  work  by  railroads  and  steam- 
ships and  steamboats  prohibited 

§  4.  Carrying  dangerous  weapons  to  church — see  Weapons  (Dan- 
geroua) 

§  5.    Contracting  on  Sunday 

§  6.    Form  of  "description"  in  warrant  or  indictment 

§  L  Woridng  or  transacting  imsinets  on  Snnday;  iiow 
poniahedd — By  sction  4570  of  the  Code:  "If  a  person  on  a 
Sunday  be  found  laboring  at  any  trade  or  calling,  or  employ 
his  apprentices  or  servants  in  labor  or  other  business,  except 
in  household  or  other  work  of  necessity  or  charity,  he  shsdl 
be  deemed  guilty  of  a  misdemeanor  and  upon  conviction 
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thereof  shall  be  fined  not  less  than  $5  for  each  offense.  Eveiy 
day  any  person  or  servant  or  apprentice  is  so  employed  shall 
constitute  a  distinct  offense  and  the  court  in  which  or  the 
justice  by  whom  any  judgment  of  >  conviction  is  rendered 
may  require  of  the  person  so  convicted  a  recognizance  in  a 
penalty  of  not  less  than  $100  or  more  than  $5,000,  with  or 
without  security,  conditioned  that  such  person  shall  be  of 
good  behavior,  and  especially  to  refrain  from  a  repetition 
of  such  offense,  for  a  period  not  exceeding  twelve  months. 
This  section  shall  not  apply  to  furnaces,  kilns,  plants  and 
other  business  of  like  kind  that  may  be  necessary  to  be  con- 
ducted on  Sunday." 

§  2.  Exception  as  to  the  JowSd — By  section  4571  of  the 
Code:  ''The  penalty  imposed  by  the  preceding  section  shall 
not  be  incurred  by  any  person  who  conscientiously  believes 
that  the  seventh  day  of  the  week  ought  to  be  observed  as  a 
Sabbath,  and  actually  refrains  from  all  secular  business  and 
labor  on  that  day,  provided  he  does  not  compel  an  appren- 
tice or  servant,  not  of  his  belief,  to  do  secular  work  or  busi- 
ness on  a  Sunday,  and  does  not  on  that  day  disturb  any  other 
person." 

§  3.  What  transportation  and  work  by  raihroads  and 
steamships  and  steamboats,  prohibited^*— See  Code,  §§  4572-5. 

§  4.  Canning  dangerous  .weapons  to  chnrdu— See 
Weapons  (Danfferatis). 

§  5.  Gmtracting  on  Sunday w — ^The  fact  that  contracts 
are  made  on  Sunday  will  not  affect  their  binding  character, 
unless  it  be  so  declared  by  some  statute.  One  is  not  bound 
to  work  on  Sunday  in  order  to  perform  his  contract  unless 
he  expressly  agreed  to  do  so  and  can  do  so  without  a  breach 
of  the  law.  Except  as  to  judicial  acts,  which  are  void  when 
done  on  Sunday,  the  common  law  makes  no  difference  be- 
tween Sunday  and  any  other  day.  (Bouvier^s  Law  Diction- 
ary, title  Sunday.) 

§  ti    Form  of  ''description"  in  warrant  or  indictment.— 

No.  1.    Summons  ob  Wabbart  op  Abbbst  fob  Violation  op  thk  Sabbath 

(Code,  §  4670.) 

dbscbiptioin: 

"the  said  day  being  a  SablMtth  day,  was  found  laboring  at  his  trade 
and  calling,  and  did,  on  the  said  Sabbath  day*  labor  at  his  said 
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trade  and  calling  hy  [here  state  wliat  labor  or  baslnees  G.  D.  was 
engaged  in],  which  said  labor  was  not  household  work  or  other  woik 
of  necessity  or  charitj." 

No.  2.    Summons  on  Wabbant  of  Abbest  ix>b  Running  Fbdght  Train 

ON  SUNDAT 

(Code,  §§  4672^.) 
Descbtption: 

"^en  and  there  controlling  and  operating  a  railroad  in  said  oountyp 
did  then  and  there,  on  said'  day,  it  being  a  Sunday,  between  sunrise 
and  sunset  of  said  day,  by  itself,  agents,  and  employees,  run  and  trans- 
port upon  its  said  road,  in  said  county,  a  certain  train  of  cars,  not 
then  and  there  used  exclusively  for  the  relief  of  wrecked  trains  or 
trains  so  disabled  as  to  obstruct  the  main  track  of  the  said  rail- 
road, nor  for  the  transporting  of  the  United  States  mail,  or  of  pas^ 
sengers  and  their  baggage,  or  of  lire  stock,  or  of  articles  of  such 
perishable  nature  as  would  be  necessarily  impaired  in  value  by  one 
day's  delay  in  their  passage." 


SURETIES 

I  1.  Suretyship  distinguished  from  guaranty 

I  2,  When  guarantor  or  surety  is  discharged 

§  3.  Surety's  or  guarantor's  right  of  subrogation 

I  4.  Surety's  remedy  by  motion  for  money  paid 

§  5.  BfFect  of  Judgment   by    confession    or   deftiult   by    surety 

without  notice  to  principal 

§  6.  Right   of  contribution  between  co-sureties 

I  7.  Other  statutory  provisions  as  to  sureties 

§  1.  Suretyship  (fiatingiiahecl  from  guaranty^ — ^A  sure- 
tyship is  a  promise  to  answer  for  another's  debt  or  default, 
by  which  the  surety  becomes  bound,  with  the  principal,  us- 
ually by  the  same  instrument,  at  the  same  time,  and  for  the 
same  consideration,  thus  becoming  in  original  promisor  or 
debtor  along  with  the  principal  debtor.  The  surety  obligates 
to  see  that  the  debt  is  paid;  the  guarantor,  to  see  that  the 
debtor  pays  the  debt;  so  the  surety  is  sued  as  a  promisor  to 
pay  the  debt,  while  the  guarantor  is  sued  specially  on  his 
contract  (76  Va.  941,  944-6).  See  Guaranty^  section  1.  The 
subjects  are,  however,  nearly  related,  and  many  of  the  prin- 
ciples are  common  to  both. 
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§  2.  When  guarantor  cw  sorely  is  dischargedL— A  guar- 
antor or  surety  is  discharged  by  the  omission  of  the  creditor 
to  perform  any  condition,  expressed  or  implied,  imposed  upon 
him  by  the  writing,  or  by  any  fraud  practiced  upon  him  by 
the  creditor,  as  by  misrepresentation  or  concealment,  with  the 
knowledge  or  assent  of  the  creditor,  of  any  of  the  facts  likely 
to  affect  the  extent  of  the  guarantor's  or  surety's  liability. 
But  where  the  misrepresentation  is  made  by  the  principal 
debtor,  without  the  connivance  or  knowledge  of  the  creditor, 
the  surety  is  not  discharged.  As  to  a  bond  executed  by  sure- 
ties with  the  expectation  and  assurance  that  it  shall  not  be 
binding  on  them  unless  and  until  it  is  executed  by  another 
party,  who  never  executes  it,  if  the  bond  indicates  on  its  face 
that  it  is  not  complete  (as,  where  the  names  of  the  intended 
obligors  are  inserted  in  the  body  of  the  instrument) ,  it  is  not 
binding  on  those  who  sign  it,  although  the  condition  may  not 
have  been  known  to  the  obligee  when  it  was  delivered  to  him 
otherwise  than  through  the  form  of  the  writing;  but  other- 
wise where  the  bond,  when  signed,  is  a  complete  and  perfect 
instrument  on  its  face. 

The  surety  is  also  discharged  if  the  creditor,  without 
the  surety's  consent,  discharge  the  principal,  or  enter  into 
any  agreement  with  him  whereby  the  surety's  situation  is 
altered  for  the  worse,  or  which  would  render  a  proceeding 
against  the  surety  a  fraud  upon  the  principal ;  as,  if  he  agree 
to  give  time  to  the  principal.  But  mere  indulgence,  without 
any  binding  promise  on  the  creditor's  part  to  preclude  him 
from  proceeding  at  law  (as,  where  there  is  no  valuable  con- 
sideration), does  not  discharge  him;  and  even  where  the 
creditor  has  released  and  discharged  the  principal,  still,  if 
the  surety  has  consented  to  remain  liable,  he  will  continue 
so  accordingly.  In  the  case  of  sealed  instruments,  such  de- 
fenses must  be  in  a  court  of  equity. 

The  surety  or  guarantor  or  endorser  is  protected  against 
such  indulgence  by  sections  5774-6  of  the  Code,  which  pro- 
vides: ^The  surety,  guarantor,  or  endorser  (or  his  committee 
or  personal  representative),  of  any  person  bound  by  any 
contract,  may,  if  a  right  of  action  has  accrued  thereon,  re- 
quire the  creditor  or  his  committee,  or  personal  representative, 
by  notice  in  writing,  to  institute  suit  thereon,  and  if  he  be 
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bound  in  a  bond  with  a  condition,  or  for  the  performance  of 
some  coUateral  undertaking,  he  shaU  also  specify  in  such 
requirement  the  breach  of  the  condition  or  undertaking  for 
which  he  requires  suit  to  be  brought.  If  such  creditor,  or  his 
committee,  or  personal  representative,  shall  not,  within  fif- 
teen days  after  such  requirement,  institute  suit  against  every 
party  to  such  contract,  who  is  resident  in  this  State  and  not 
insolvent,  and  prosecute  the  same  with  due  diligence  to  judg- 
ment and  by  execution,  he  shall  forfeit  his  right  to  demand 
of  such  surety,  guarantor  or  endorser  or  his  estate,  and  all 
his  co-sureties  and  their  estates,  the  money  due  by  any  such 
contract  for  the  payment  of  money,  or  the  damages  sus- 
tained by  any  breach  of  the  collateral  condition  or  undertak- 
ing specified  as  aforesaid;  but  the  conditions,  rights,  and 
remedies  against  the  principal  debtor  shall  remain  unim- 
paired thereby." 

The  surety  is  also  discharged  in  equity  if  the  creditor, 
with  the  surety's  consent,  shall  by  design  or  negligence,  re- 
linquish or  lose  any  collateral  securities  to  which  he  may 
have  been  entitled  by  the  lien  of  executions,  attachments,  or 
otherwise.  But  the  mere  countermanding  an  execution  be- 
fore levied,  although  after  it  has  gone  into  the  officer's  hands, 
is  not  the  relinquishment  of  any  lien,  and  so  does  not  dis- 
charge the  surety.     (3  Min.  Inst.,  186-9.) 

§  3.  Surety's  or  guarantor's  right  of  subrogatioiu — 
When  the  surety's  or  guarantor's  obligation  to  pay  becomes 
absolute,  he  may  apply  to  equity  to  be  exonerated  by  his  prin- 
cipal. When  he  has  paid  his  principal's  debt  or  any  part  of  it, 
he  may  obtain  reimbursement  in  a  court  of  law.  And  in  equity 
he  may  have  any  fund  oj  subject  which  was  charged  with  the 
principal's  debt  applied  for  his  indemnification.  This  is  the 
doctrine  of  subrogation  or  substitution.  Where  a  surety  pays 
a  bond  in  the  principal's  life-time,  it  is  forever  discharged 
both  at  law  and  in  equity ;  but  it  is  otherwise  where  the  pay- 
ment, is  after  his  death,  because  by  his  death  all  his  debts 
become  a  lien  on  his  estate,  and  the  creditor  having  a  lien  the 
surety  is  allowed  a  lien  also. 

The  right  of  subrogation  exists  where  the  surety's  prop- 
erty only  is  pledged,  as  where  he  is  under  a  personal  liability. 
But  the  party  paying  must  have  been  previously  held  for  the 
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debt,  either  by  a  personal  obligation  or  by  a  charge  on  his 
property  or  rights.  The  doctrine  is  never  applied  to  a  mere 
Yolunteer  or  stranger  paying  another's  debt. 

While  a  surety  has  ordinarily  no  right  to  file  a  bill  in 
equity  to  stay  the  hand  of  the  creditor  and  force  him  to 
proceed  first  against  the  principal,  yet  in  a  suit  in  equity  by 
the  creditor  against  both  principal  and  surety,  the  court  will 
regard  the  equities  of  the  parties  among  themselyes  and  sub- 
ject the  lands  of  the  principal  first,  if  this  can  be  done  with- 
out materially  delaying  or  otherwise  interfering  with  the 
rights  of  the  creditors  (28  Grat.  825). 

In  order  to  entitle  one  to  the  right  of  subrogation,  how- 
ever, he  need  not  be  a  surety  in  the  ordinary  sense.  Any  one 
who  has  an  interest  in  an  estate  which  is  subject  to  a  lien 
may  pay  off  such  lien,  which  will  in  equity  be  kept  alive  for 
his  benefit.  This  applies  to  judgment  creditors,  junior  mort- 
gagees, purchasers  of  equities  of  redemption,  tenants  in  dower, 
curtesy,  etc.;  as,  where  a  married  woman  who  has  united 
with  her  husband  in  a  mortgage  or  deed  of  trust  and  after- 
wards pays  it  off  or  some  part  thereof,  she  is  subrogated  to 
the  rights  of  the  mortgagee  (75  Va.  407). 

One  who  pays  the  debt  for  which  he  is  bound  as  surety 
is  entitled  to  be  subrogated  to  a  judgment  or  decree  against 
the  principal;  to  have  the  benefit  of  the  lien  thereof  upon 
the  principal's  land,  in  preference  to  subsequent  judgment 
creditors;  to  have  the  benefit  also  of  whatever  right,  if  any, 
such  judgment  may  confer  in  the  distribution  of  his  personal 
assets ;  and  the  privilege  of  filing  a  creditors'  suit  in  his  own 
name^  to  obtain  satisfaction  out  of  assets  not  reachable  by 
execution;  and  all  this,  whether  the  judgment  or  decree  is 
against  the  principal  and  surety  jointly  or  not.  Sureties,  and 
those  who  stand  in  the  relation  of  sureties  for  those  for 
whom  they  pay  a  debt,  are  entitled  to  stand  in  the  place  of 
the  creditor,  or  to  be  subrogated  to  all  his  rights  as  to  any 
fund,  lien,  security,  or  equity  which  he  may  have  against  any 
other  person  or  property  on  account  of  the  debt.  Thus,  if 
upon  the  sale  of  land,  a  surety  for  the  purchase  money  pays 
the  debt,  he  is  entitled  to  be  subrogated  to  the  vendor's  lien 
for  unpaid  purchase  money,  as  against  the  vendee  and  pur- 
chasers from  him  without  notice;  so  as  to  a  bond  paid  by  a 
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surety,  which  is  declared  by  statute  to  have,  when  returned 
to  the  clerk's  office,  the  effect  of  a  judgment  against  the 
obligors  therein;  and,  where  a  testator's  debts  are  by  his 
will  charged  on  his  lands,  and  his  executor  pays  those  debts 
out  of  his  own  estate. 

The  same  doctrine  applies  as  to  mortgages,  deeds  of 
trust,  and  other  liens  given  as  security  for  a  debt,  both  where 
the  surety  is  a  creator  of  the  lien  jointly  with  the  principal, 
and  where  the  security  is  against  the  principal's  property 
only,  and  the  surety's  obligation  is  collateral.  (4  Min. 
Inst.  418-23.) 

§  4  Surety's  remedy  by  motion  for  money  paid^ — By 
section  5777  of  the  Code:  ^'If  any  person  liable  as  bail, 
surety,  guarantor,  or  endorser,  or  any  sheriff  liable  for  not  tak- 
ing sufficient  bail,  or  the  committee,  or  heir,  or  personal  repre- 
sentative of  any  so  liable,  pay,  in  whole  or  in  part,  any 
judgment,  decree,  or  execution,  rendered  or  awarded  on  ac- 
count of  such  liability,  the  person  having  right  of  action 
for  the  amount  so  paid,  may,  by  motion  (after  10  days'  notice 
— §  6044)  in  the  court  in  which  the  said  judgment,  decree, 
or  execution  was  rendered  or  awarded,  obtain  judgment  or 
decree  against  any  person  against  whom  such  right  of  action 
exists  for  the  amount  so  paid,  with  interest  from  the  time  of 
payment,  and  five  per  cent,  damages  on  said  amount." 

For  form  of  notice  of  such  motion,  see  Motions  for 
Money^  section  6,  No.  5. 

The  Sevisors  of  Code  1919  omitted  section  2895  of  the 
Code  of  1887,  giving  a  similar  remedy  by  motion  against 
co-sureties.    The  remedy,  therefore,  is  only  in  equity. 

§  5.  Effect  of  jndgmont  by  confession  or  d^nh  hy 
smfvty  witiMNit  notice  to  prindpol.     See  Code,  §  5778. 

§  ti  Right  of  contribation  between  co-saretiee^— Con- 
tribution is  the  means  by  which  equality  is  brought  about 
among  co-sureties,  by  obliging  those  who  have  paid  nothing, 
or  less  than  their  proper  share,  to  reimburse  those  who  have 
paid  more.  The  principles  and  practice  are  similar  to  those 
relating  to  subrogation,  above.  It  is  immaterial  that  the 
sureties  are  bound  by  different  instruments,  and  without  the 
knowledge  of  one  another,  provided  they  are  bound  for  the 
same  principal  and  for  the  same  engagement.    Where  all 
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solvent,  each  is  liable  for  his  proportionate  share  which  may 

^'^  be  had  from  one's  administrator  or  executor  as  well  as  from 

^  himself.    If  one  surety  is  insolvent,  his  share  will  at  law 

be  lost  to  him  who  seeks  contribution,  but  in  equity  it  is 

■^  apportioned  among  the  solvent  sureties;  and  the  departure 

of  a  surety  from  the  State  is  equivalent  to  insolvency. 

At  common  law  a  surety  cannot  compel  contribution 
until  he  has  paid  the  debt  or  more  than  his  proper  share; 
nor  unless  the  principal  be  insolvent,  or  at  least  unless  it 
appears  that  due  diligence  has  been  used  without  success  to 
obtain  from  him  the  sum  claimed. 

Where  the  obligations  of  different  classes  of  sureties  are 
wholly  for  distinct  things,  and  have  no  relation  to,  nor  oper- 
ation upon,  one  another,  though  they  may  arise  out  of  the 
same  principal  indebtedness,  there  is  no  claim  from  one 
class  upon  another,  either  for  contribution  or  indemnity ;  and 
so,  where  one  set  of  sureties  are  substituted  for  another,  in 
the  same  duty,  whereupon  the  liability  of  the  former  set 
ceases,  as  in  the  case  of  new  official  bonds  given  upon  the 
demand  of  the  original  sureties  (Code,  §§  5771-2);  or  of 
indemnity  of  the  sureties  in  a  forthcoming  bond,  upon  grant- 
ing an  injunction  (Code,  §§  6824-5). 

If  one  be  bound,  either  personally  or  in  his  property,  as 
original  surety  for  a  debtor,  and  upon  the  creditor's  bringing 
suit  against  the  principal,  a  third  person  becomes  the  latter's 
surety  in  a  bail-bond,  a  delivery  bond,  an  appeal  bond,  an 
injunction  bond,  or  other  like  secondary  obligation,  this  lat- 
ter surety,  upon  paying  the  debt,  has  no  recourse  whatever 
against  the  original  surety  or  his  property. 

If  one  set  of  sureties  be  bound  for  a  debt,  and  then  the 
obligee  takes  another  bond  as  supplemental  security,  upon 
which  the  obligors  are  to  be  liable  only  in  case  the  principal 
and  sureties  in  the  former  bond  fail  to  pay,  the  sureties  in  the 
former  bond,  stand  in  the  relation  of  principles  to  the  new 
sureties,  who,  although  not  bound  with  them,  are  bound  for 
them,  and  of  course  have  no  claim  for  contribution  asntinst 
the  new  sureties,  and  are,  on  the  contrary,  bound  to  them  for 
full  indemnity. 

For  the  purpose  of  giving  effect  to  the  doctrine  of  con- 
tribution, any  surety  who  pays  the  debt  is  subrogated  to  all 
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the  rights  and  remedies  of  the  creditor,  against  the  co-sureties, 
in  precisely  the  same  manner  as  against  the  principal  debtor, 
not  only  as  to  judgments,  decrees,  mortgages,  and  all  other 
collateral  securities  whatsoever,  but  also  as  to  the  bond  or 
other  writing  by  which  the  principal  and  surety  are  together 
bound  for  the  debt. 

If  one  of  several  co-sureties  takes  subsequently  a  deed  of 
trust  or  other  security  from  the  principal,  for  his  own  in- 
demnity, it  enures  in  equity  to  the  comimon  benefit  of  all  the 
sureties.     (4  Min.  Inst.,  423-30.) 

By  section  6779  (inserted  by  the  Revisors  of  Code  1919), 
"contribution  among  wrongdoers  may  be  enforced  where  the 
wrong  is  a  mere  act  of  negligence,  and  involves  no  moral 
turpitude." 

§  7.  Other  statatory  provisions  as  to  sureties.^ — How 
sureties  on  official  bonds  relieved — see  Code,  §  5771;  how,  on 
bonds  of  State  depositaries,  and  what  Treasurer  to  do  as  to 
deposits  until  new  bond  is  given — §  5772;  officer  failing  to 
give  new  bond  removed  from  office,  and  depositary  discon- 
tinued, if  new  bond  not  given — §  5773;  how  surety  on  bond 
given  under  decree  of  court  for  payment  of  money,  may 
obtain  indemnity — §  5776.  See,  also,  index  to  the  Code,  title 
"Sureties". 


SURVEYOR  (COUNTY) 

§  1.  Appointment,  term,  qoalification,  and  bond — ^The 
circuit  judge  in  term-time  or  vacation,  upon  the  recommen- 
dation of  the  board  of  supervisors,  in  November,  every  fourth 
year  after  1919,  or  whenever  a  vacancy  occurs,  appoints  a 
county  surveyor,  for  four  years;  and  he  qualifies  before  the 
court,  judge  or  clerk,  by  taking  the  oaths  prescribed  by  law, 
and  giving  bond  in  a  penalty,  not  less  than  $2000.  (Code^ 
§§  126,  2696-8.)  A  clerk  or  his  deputy  cannot  hold  the 
office  (Code,  §  2840). 

§  2.  May  mdmimster  oalhs^ — ^This  he  may  do  in  execu- 
tion of  his  duties  (Code,  §§  274,  2840). 

§  3.  How  and  wiien  snnreys  made;  books  of  surveyorat 
Code,  §§  2841-9. 
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§  4.  Dnties  as  to  partioilar  sunreysv— See  §  480  (links  in 
titles) ;  §  672  (school  house  site) ;  §§  1749-50  (drainage  dis- 
tricts);  §§  1838-9,  5288  (coal  or  other  mine);  §§  2840-1, 
2495  (delinquent  lands)  ;  §  2977  (city  or  town)  ;  §§  3163,  3257 
(Baylor  survey) ;  §§  3223-6,  3257,  3259  (oyster  ground) ;  § 
3154  (commissioner  of  fisheries) ;  §  3230  (bathing  ground)  \ 
§  3295  (clanmiing  or  crabbing  ground);  §  3670  (Elizabeth 
river) ;  §§  3857,  3866  (railroads  and  public  service  corpora- 
tions) ;  §  5490  (boundaries  of  land) ;  §§  2680,  2685,  2691-8 
(counties  and  magisterial  districts) ;  §§  420,  etc.  (land  office 
surveys). 

§  5.  When  mnreyor  conservator  of  liie  pcacoK  A 
^'county  surveyor,  while  in  the  performance  of  the  duties  of 
his  office  within  his  county",  is  a  conservator  of  the  peace, 
and  may  require  bond  for  good  behavior,  like  a  justice  (Code, 
§§  4789,  etc.). 

§  6.  Foes  of  m  siirveyor.F— See  Code,  §  3479.  He  should 
keep  a  fee  book  (Code,  §  3494). 


TAXATION  AND  TAX  BILL 

See  Assessment  of  Taxes;  Delinquent  Tax  Sale;  Erroneous 
Assessments;  License  amd  License  Taxes 

I.    Taxation  in  OsmouL 

I    1.    "Tax  Bill"  of  1903  and    amendment   act   taxing   railroad 

cars*  and  charters  of  cities,  oontinaed  in  force 
I    2.    Segregation  of  the  snbjects  of  taxation 

(1)  Local  taxation 

(2)  State  taxation 
(8)     Rolling  stock 

(4)    Intangible  personal   property 

(6)    Additional  levy  by  cities  and  towns 

(6)    Other  provisions 

t    8.    State  Tax  Board  and  Examiner  of  Records 

8    4.   'Local  boards  of  review 

I    6.    Collection  of  taxes 

S    6.    Tax  on  each  basiness  engaged  in 

t    7.    Aggrieved  corporation  may  appeal;     penalty  for  failnre 
to  report;  dnty  of  State  Corporation  Commission 
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t    8.    School  taxes  to  be  seiMirately  asseased  and  paid  In  numey 
9.    Conatltntional  proylBlons  and  annotations 

II.    Tax  ov  Pebsors  and  Psoipkbtt 

fi  10.  Lands 

t  11.  Personal  or  Capitation  tax 

t  12.  Tangible  personal  property 

§  13.  Intangible  personal  property 

S  14.  Income 

III.    Tax  ov  Cobpobatiohs 

S  15.  Banks,  banking  associations,  trust  and  security  companies 

S  16.  Insurance  companies 

S  17.  Railway  and  canal  corporations 

fi  18.  Express  companies,  etc 

§  19.  Steamboats,  etc. 

§  20.  Sleeping  car,  parlor  car,  and  dining  car  oompanies 

S  21.  Telegraph  and  telephone  coriK>rations 

9  22.  Water,  heat,  light,  and  power  oompanies 

S  23.  Fees  on  charters 

S  24.  Fees  on  registration 

§  25.  Annual  State  franchise  tax 

IV.    Tax  osr  Wills,  ABMiinsiVATioirs,  Dods,  Oontbaots,  Suxxb^ 

AND  Seals 

§  26.  Wills  and  administrations 

I  27.  Deeds  and  contracts 

i  28.  Suits 

i  29.  Seals 

V.    Tax  on   Inhebitances 

VI.      LiCENSBB  ANja  LICENSE   TaXEB 

I.    Taxation  in  Genisral 

§  1.  Tax  BUI''  of  1903  and  amendments,  act  taxing  rail* 
road  cars,  and  charters  of  cities,  continued  in  forca-  ■  See 

Code,  §§  2398-2400. 

§  2.  Segregation  of  the  sabjects  of  taxatiooir— (1)  Local 
taxation. — ^Real  estate  and  all  tangible  personal  property,  in- 
cluding tangible  personal  property  of  public  service  corpora- 
tions (see  Corporations,  section  2),  except  rolling  stock  of 
railways  operated  by  steam,  and  the  capital  of  merchants,  are 
subjects  of  local  taxation  only,  except  a  school  tax  of  10c  per 
$100  on  said  subjects.    (Code,  §  2205 ;  see  1  Va.  L.  B.  N.  S.  64.) 

(2)  State  taxation. — ^Insurance  taxes,  taxes  on  licenses 
of  insurance  companies,  intangible  personal  property,  rolling 
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stock  of  railways  operated  by  steam — ^and  all  other  claases  of 
property  not  included  in  (1),  above,  are  subjects  of  State 
taxation.     (Code,  §  2206.) 

(S)  RoUing  stock. — The  State  Corporation  Commission 
assesses  the  rolling  stock  of  railways  operated  by  steam,  1  3-5 
per  cent. ;  and  the  rolling  stock  of  electric  railways  are  ratably 
divided,  apportioned,  and  distributed  by  them,  for  local  tax- 
ation, among  the  several  counties,  magisterial  districts,  cities, 
and  towns,  and  certified  to  the  board  of  supervisors  and  coun- 
cils, etc.,  of  the  cities  and  towns.     (Code,  §§  2207-8.) 

(4)  Intangible  personal  property. — Cities  and  towns, 
and  boards  of  supervisors  may  assess  such  property  (except 
stocks  of  banks,  etc. — see  section  14,  below),  not  over  30  cents 
per  $100.     (Code,  §  2209.) 

(5)  Additional  levy  by  cities  and  towns. — Cities  and 
towns  (except  as  to  intangible  property — see  (4),  above)  may 

impose  an  additional  levy  of  not  over  25  cents  per  $100. 
(Code,  §  2212.) 

(6)  Other  provisions. — Counties  and  cities  and  towns 
are  to  levy  taxes  and  adopt  the  same  classification  as  the 
State — Code,  §  2210.  Values  to  be  ascertained,  and  taxes, 
local  and  State,  to  be  extended  as  provided  by  the  general 
law— Code,  §  2211. 

§  3.  State  Tax  Board  and  Examiner  of  Records.^— See 
Code,  §§  2213-25;  and  Acts  1918,  p.  445,  amending  §  2222, 
Acts  1920,  p.  836,  amending  §  2224,  and  Acts  1922,  amending 
§  2215. 

§  4.  Local  boards  of  review. — See  Code,  §§  2226>32,  and 
Acts  1920,  p.  836,  amending  §  2230,  and  Acts  1922,  amending 
§§  2228-9,  and  repealing  §§  2226-7. 

§  5.  CoUedion  of  tazes^— See  Code,  §§  2407-50,  and 
Acts  1920,  pp.  118,  349,  18,  amending  §§  2421,  2430-1,  2449, 
respectively,  and  Acts  1922,  amending  §§  2408,  2414,  2431; 
and  Acts  1918,  p.  773,  as  to  §  2423,  and  Acts  1922  (prohibit- 
ing suits  to  restrain  the  assessment  or  collection  of  taxes). 

§  8.  Tax  on  each  business  engaged  in^— See  Tax  Bill,  § 
143 ;  and  note  to  section,  in  Code. 

§  7.    Aggrieved  corporation  may  appsel;   penalty  for 
foibre  to  report;  daty  of  State  GMrporation 
See  Tax  BiU,  §  144. 
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§  8.  Sdiool  tazM  to  be  acfMuratdy  Mieticd  and  iMud  in 
nMa&y4 — See  Tax  Bill,  §  145. 

§  9.    Constitationjd    promions    and    annotatioiis^— >See 

Ya.  Constitution,  and  annotations  thereto  in  Code  1919,  pp. 
CLXXVI.  &  seq.,  and  Pollard's  Code  Biennial  1920,  p. 
113;  and  "Tax  BilP'  and  annotations  thereto,  in  Code  1919, 
pp.  3077  &  seq.,  and  Pollard's  Code  Biennial  1920,  pp.  325 
&  seq. ;  and  annotations  to  other  sections  of  the  Code  referred 
to  in  sections  1  to  8  above.  Also,  see  Hurst's  Annotated 
Const.  1902;  Pocket  Code  1920,  pp.  952  &  seq.,  and  Tax- 
ation  in  Hurst's  Va.  Dig.,  and  other  later  digests. 

II.     Tax  on  Persons  and  Propbett 

§  10.  Landt.— 10  cents  per  $100  for  schools.  (Tax  Bill, 
§  2;  see  Code,  §§  2205,  2245;  section  2,  (1),  above.) 

§  11*  Personal  or  aq^itation  tax^ —  On  male  and  female 
over  21,  $1.50,  $1.00  being  for  schools,  and  50  cents  paid  into 
county  or  city  treasurer.  (Tax  Bill,  §§  4  and  5;  Acts  1920, 
p.  588.) 

§  12.  Tangible  personal  property.^ — 10  cents  per  $100  for 
schools.  (Tax  Bill,  §§  6  and  7;  Code,  §  2205;  section  2, 
(2),  above.) 

§  13.  Intangible  personal  property^ — (1)  Bonds  (not  U. 
S.),  notes,  other  evidences  of  debt;  (2)  capital,  but  if  all 
capital  of  a  corporation  is  taxed  by  the  State,  stock  of  indi- 
vidual shareholders  cannot  be  taxed  for  State  purposes;  (3) 
principal  of  personal  estate  and  credits,  other  than  that  of 
(4) ;  (4)  all  money  other  than  capital  in  business,  and  money 
in  court  or  the  hands  of  fiduciaries;  (5)  stock,  except  where 
all  stock  is  taxed  by  the  State,  or  where  the  corporation  pays 
a  franchise  tax  (see  section  25,  below),  and  except  stock  in 
banks,  etc.,  and  insurance  com^panies  (see  section  14,  be- 
low) ;  (6)  bonds  of  counties,  cities,  and  towns,  and  other  po- 
litical sub-divisions. 

The  tax  on  classes  (1),  (3),  and  (5),  is  65  cents  per 
$100;  on  class  (2),  70  cents.  A  city  may  levy  a  tax  on  these 
classes,  not  over  30  cents;  and  a  district  may  levy  a  road  tax 
not  over  30  cents.  On  classes  (4),  the  tax  is  20  cents;  on 
class  (6),  35  cents.  (Tax  Bill,  §  8,  as  amended  by  Acts  1922, 
and  §  9,  as  amended  by  Acts  1920,  p.  793;  see  notes  to  sec- 
tions in  C!ode  and  Pollard's  Code  Biennial.) 
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§  14.  Incomcy — ^The  tax  is  1  per  cent  up  to  $3,000;  over 
$3,000,  2  per  cent.;  and  no  city,  town  or  county  can  make 
any  assessment  thereon;  and  this  does  not  apply  to  receipts 
from  a  public  service  corporation  (see  Corporations^  section 
2)  paying  a  State  franchise  tax  thereon,  nor  to  an  insurance 
company  paying  a  State  license  tax  on  gross  premiums,  nor 
to  State  and  national  banks,  etc.,  (see  section  14,  below),  nor 
to  religious,  educational,  benevolent  and  other  corporations 
and  associations  not  organized  or  conducted  for  pecuniary 
profit.  (Tax  Bill,  §  10,  as  amended  by  Acts  1922,  and  §  11, 
as  amended  by  Acts  1919,  p.  69;  see  notes  to  sections  in 
Code  and  Pollard's  Code  Biennial.) 

III.     Tax  on  Corporations 

§  15.  Banks,  banking  associations,  tmat,  and  tecnrity 
companiet^ — See  Tax  Bill,  §  17;  §  18,  as  amended  by  Acts 
1922;  §  19,  as  amended  by  Acts  1920,  p.  487;  and  §§  20  to 
22;  see,  also,  notes  to  sections  in  Code  and  Pollard^s  Code 
Biennial. 

§  18.  Inrarance  companifw  i  See  Tax  Bill,  §§  23  to  26; 
see,  also,  note  to  §  23  in  Code. 

§  17.  Railway  and  canal  coipomtionar— >See  Tax  Bill,  §§ 
27,  28;  see  Code,  §§  2206-8;  see,  also,  notes  to  sections  in 
Code  and  Pollard's  Code  Biennial. 

§  18.  Ezpreaa  companies,  et&F— For  the  tax  on  express 
companies,  refrigerator,  oil,  stock,  fruit,  and  other  car  loan- 
ing and  other  car  companies,  operating  upon  railroads,  ex- 
cept sleeping  car,  dining  car,  drawing  room  car,  and  palace 
car  companies,  see  Tax  Bill,  §  29;  §  29^,  as  amended  by 
Acts  1919,  p.  70;  see  Code,  §  2399;  and  Acts  1916,  p.  499. 

§  19.  Steamboats,  etc^— For  the  tax  on  corporations  op- 
erating steamboats,  steamships  or  other  floating  property  for 
the  transportation  of  passengers  or  freight,  see  Tax  Bill, 
§§  80,  81. 

§  20.  Sleeping  car,  parlor  car,  and  dinini^  car  companies. 
—See  Tax  Bill,  §§  32,  33. 

§  21.  Tdegmi^  and  tdephone  corporationsw— For  tax 
and  license  tax  on,  see  Tax  Bill,  §§  84,  85;  §  86,  as  amended 
by  Acts  1919,  p.  69. 

§  22.    Water,  heat,  Kglit,  and  power  companies  i    See 
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Tax  Bill,  §§  3614,  36^;  see  note  to  §  28,  in  Code  and  Pol- 
lard's Code  Biennial. 

§  2X    Fees  on  charters^— See  Corporations,  section  5. 

§  2A,  Fees  for  registntioiio —  See  Corporations,  section 
6,  (8). 

§  25.  Anmial  State  franchise  tax. —  See  Corporations, 
section  5,  (9). 

rV.     Tax  oir  Wnjus,  Aoijcinistratioxs,  Deeds,  Contracts, 

Suits,  akd  Seals 

§  26.  Wilk  and  administrations^ — On  the  probate  of  a 
will  or  grant  of  administration,  not  exempt  by  law,  $1,  where 
estate  (including  real  estate  where  the  administrator  or  ex- 
ecutor has  any  duty  as  to  it,  except  where  situated  out  of 
State)  is  not  over  $1,000  in  yalue  at  the  party's  death,  the 
tax  is  $1;  where  over  $1,000,  10  cents  for  $100  or  fraction 
thereof,  for  excess.  Where  the  estate  is  committed  to  a 
sheriff,  or  sergeant,  the  creditor  making  the  motion  pays  the 
tax,  and  is  reimbursed  from  the  first  funds  collected.  (Tax 
Bill,  §  12,  as  amended  by  Acts  1922;  Code,  §  2403.) 

§  27.  Deeds  and  c<mtFacts.-*See  Recordation  or  Regis- 
try, section  8 ;  Code,  §  2403 ;  see,  also,  note  to  §  13  of  Tax  Bill, 
in  Code. 

§  28*  Saitsy — (1)  On  any  original  suit  or  action,  other 
than  a  suggestion  or  a  suit  in  chancery,  and  on  remoral  and 
appeal  cases  from  a  justice,  or  an  appeal  from  the  board  of 
supervisors,  or  on  an  attachment  issued  by  a  justice  and 
returnable  to  court,  if  the  real  amount  of  the  claim  is  not 
over  $500,  the  tax  is  $1 ;  if  over  $500,  10  cents  per  $100  or 
fraction  thereof  for  the  excess;  (2)  on  every  appeal,  writ  of 
error,  supersedeas,  to  the  court  of  appeals,  $6;  (3)  on  a 
chancery  suit,  $1.50;  (4)  on  a  mandamus,  $3.  (Tax  JSill,  §§ 
14,  15;  see  Code,  §  2401.) 

§  29*  Sealsw— The  tax  on  a  seal  of  the  State  is  $2,  a 
court,  or  notary,  $1,  except  where  exempt,  which  includes 
a  tax  on  a  scroll  or  any  impression  on  paper  in  place  of  a 
seal,  or  having  the  force  and  effect  of  a  seal.  The  taxable 
seals  of  a  court  or  notary  are  illegal  and  void,  unless  the 
same  is  superimposed  upon  an  adhesive  stamp  in  such  man- 
ner as  to  cancel  the  stamp.  The  county  treasurer  and  clerk, 
and  the  city  treasurer,  are  provided  with  them,  from  whom 
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they  may  be  obtained,  at  $1  each.  No  tax  is  charged  when 
a  seal  is  annexed  to  a  paper  or  document  to  obtain  a  pension, 
revolution  claim,  money  due  for  military  services,  or  land 
bounty,  or  when  a  seal  is  annexed  by  a  notary  to  an  affidavit  or 
deposition ;  in  these  cases,  the  officer  should  certify  that  it  is  a 
case  in  which  by  the  laws  of  Virginia  no  tax  is  required.  But 
if  a*  seal  is  required,  and  the  officer  fails  to  use  the  adhesive 
stamp,  or  makes  a  false  certificate  that  no  tax  is  required,  he  is 
punished  by  a  fine  of  $20;  and  making,  selling,  using,  or 
having  in  possession  a  counterfeit  or  false  stamp  or  die,  or 
knowingly  procuring  the  same  to  be  done,  he  is  punished 
by  penitentiary  one  to  five  years.  (Tax  Bill,  §  16;  Code, 
§§  2401-2;  see  11  Va.  Law  Beg.  776.) 

v.     Tax  on  Ikheiutanoes 

See  Tax  Bill,  §  44,  as  amended  by  Acts  1918,  p.  416, 
and  Acts  1919,  p.  9,  and  Acts  1922,  adding  §  44^^,  and  notes 
to  section  in  Code  and  Pollard's  Code  Biennial! 

VI.    Licenses  and  Ligbnsb  Tazbb 
See  title  Licenses  and  License  Taxes. 


TELEGRAPH  AND  TELEPHONE  COOMDPANIES 

See  Corporations  and  Public  UttUty  Oompatiies 

t  1.    Creation  of  such  companies;     oosts 
t  2.    Brection  of  Unes 

fi  8.    Penalty    for    failure   to    transmit    message    taithtalfy    or 
promptly,  or  to  deliver  or  forward  it  promptly 

(1)  Receipt  and  transmission 

(2)  Delivering  and  forwarding 

(3)  Company  need  not  be  incorporated 

l4)    Company  cannot  contract  against  its  own  negligence 

(5)  How  penalty  recovered 

(6)  Special  damages;  mental  angnish;  damages  not  to 
be  barred  by  regulations  of  company 

§  4.    Special  px:ovlsions  as  to  telephone  companies 
§  6.    General  and  miscellaneous  laws  as  to  telegraph  and  tele- 
phone eompaniee 


§  !•    Creatioii  of    audi    oompuiea;    eoatSir-They    are 
chartered  like  other  public  service  corporations  (other  than 
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railroads) — see  Corporations ^  section  4;  for  costs,  see  section  5. 

§  2.  Erection  of  liiies^ — ^They  may  erect  their  lines  and 
occupy  roads,  streets,  alleys,  parks,  etc.,  by  consent  of  board  of 
supervisors  or  town  or  city  council.     (Code,  §§  4035-4038.) 

The  company  may  contract  for  right  of  way,  etc.;  but  if 
they  cannot  agree  with  the  owner,  they  may  proceed  to  have 
the  same  condemned.    (Code,  §§  4039-41.) 

§  3.  Ponalty  for  faihuro  to  transmit  nwiage  f aitlifally 
or  iMromptly,  or  to  dcSivier  or  forward  it  fironiptly;  et& — 

(1)  Receipt  wnd  trcensmissian. — ^By  section  4042  of  the 
Code,  as  amended  by  Acts  1922:  '^It  shall  be  the  duty  of 
every  telegraph  company  and  of  every  telephone  company  do- 
ing the  business  of  transmitting  and  receiving  messages  for 
compensation  in  this  State  to  receive  dispatches  and  messages 
from  and  for  other  telephone  or  telegraph  companies 
or  lines  doing  the  business  of  receiving  and  trans- 
mitting messages  for  compensation,  and  from  and  for 
any  person;  and  upon  the  payment  of  the  estab- 
lished charges  therefor,  if  demanded,  to  transmit  the  same 
faithfully  and  impartially,  and  as  promptly  as  practicable, 
and  in  the  order  of  delivery  to  the  said  company.  For  every 
failure  to  transmit  a  dispatch  or  message  faithfully  and  im- 
partially, and  for  every  failure  to  transmit  or  deliver  a 
dispatch  or  message  as  promptly  as  practicable,  or  in  the 
order  of  its  delivery  to  the  company,  the  company  shall  for- 
feit the  sum  of  $50  to  the  person  sending  or  wishing  to  send 
such  dispatch  or  message,  or  the  person  to  whom  such  dis- 
patch is  addressed,  or  such  message  is  to  be  sent:  provided, 
however,  not  more  than  one  recovery  shall  be  had  on  one 
dispatch  or  message,  and  the  recovery  of  one  party  entitled 
thereto  shall  be  a  bar  to  the  recovery  of  the  other  party. 
But  nothing  herein  shall  prevent  any  such  company  from 
giving  preference  to  dispatches  or  messages  on  official  busi- 
ness from  or  to  officers  of  the  United  States  or  the  State  of 
Virginia,  or  from  making  arrangements  with  proprietors 
or  publishers  of  newspapers  for  the  transmission  to  them  for 
publication  of  intelligence  of  general  and  public  interest 
out  of  its  regular  order." 

This  does  not  apply  to  interstate  messages.  (Code,  § 
4044.) 
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A  telegraphic  message  between  points  in  the  State  is  a 
domestic  message;  but  if  it  is  relayed  or  goes  out  of  the 
State  in  its  course  of  transmission  as  the  only  practicable 
or  feasible  route  and  as  the  most  expeditious  way  of  send- 
ing it,  it  is  an  interstate  message,  yet  the  burden  of  proving 
this  is  on  the  company,  to  prove  which  it  must  introduce  as 
a  part  of  its  evidence  maps  and  charts  of  the  lines  of  wires 
and  relay  stations  adopted.     (Code,  §  4045.) 

The  company  may  make  reasonable  regulations  for  the 
transmission  and  delivery  of  telegrams  commonly  designated 
as  ^^day  letters"  or  ^'night  letters,"  and  if  they  are  complied 
with  the  penalty  imposed  by  section  4042  above  is  not  in- 
curred.    (Code,  §  4046.) 

(2)  Delivering  and  forwarding. — ^By  section  4048  of  the 
Code:  ^^It  shall  be  the  duty  of  every  telephone  company, 
doing  the  business  of  receiving  and  transmitting  messajges 
for  compensation,  upon  the  arrival  of  a  dispatch  or  message 
at  the  point  to  which  it  is  to  be  transmitted  by  said  company, 
to  deliver  it  promptly  to  the  person  to  whom  it  is  addressed, 
where  the  regulations  of  the  company  require  such  de- 
livery, or  to  forward  it  promptly  as  directed  where  the  same  is 
to  be  forwarded. 

^'It  shall  be  the  duty  of  every  telegraph  company,  upon 
the  arrival  of  a  dispatch  or  message  at  the  point  to  which  it 
is  to  be  transmitted,  to  cause  the  same  to  be  forwarded  by  a 
messenger  to  the  person  to  whom  the  same  is  addressed  or  his 
agent,  and  upon  the  payment  of  any  charges  due  on  the  dis- 
patch or  message  to  deliver  it :  provided,  such  person  or  agent 
reside  within  the  city  or  incorporated  town  in  which  such 
station  is,  or  that  at  such  point  the  regulations  of  the  com- 
pany  require  such  delivery." 

This  does  not  apply  to  interstate  messages.  (Code,  S 
4044.) 

(8)  Company  need  not  he  incorporated. — ^"Every  per- 
son, firm,  association,  or  company  doing  business  of  tele- 
graphing or  telephoning  telegrams  or  messages  for  the  pub- 
lic in  this  State,  whether  incorporated  or  not,  shall  be  sub- 
ject to  the  provisions  of  sections  4042-8."     (Code,  §  4048.) 

(4)  Company  carmot  contract  against  its  own  negli- 
gence.— ^No  such  company  can  by  contract  or  otherwise  ^4imit, 
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evade,  or  restrict  in  any  manner  whatsoever  its  liability  for 
negligence  in  sending,  receiving  or  delivering  any  dispatch 
or  message."     (Code,  §  4050.) 

(5)  How  penalty  recovered. — ^The  penalty  being  a  fine 
exceeding  $20,  a  justice  has  no  jurisdiction;  but  the 
proper  remedy  is  an  action  or  motion,  ^'either  in  the  county 
or  city  from  which  the  message  was  transmitted  or  accepted 
for  transmission,  or  in  the  county  or  city  of  delivery  or 
failure  of  delivery."  (Code,  §§  6015,  2543  (as  amended  by 
Acts  1920,  p.  319) ;  and  §§  6046,  4047;  88  Va.  296.) 

(6)  Special  damages;  mental  anguish;  damages  not  to 
he  tarred  hy  regulations  of  com,pany, — ^By  section  4051  of  the 
Code:  "All  telegraph  companies  and  telephone  companies 
doing  the  business  of  transmitting  and  receiving  messages 
for  compensation  in  this  State  shall  be  liable  for  special 
damages  occasioned  by  the  negligence  of  their  operators  or 
servants  in  receiving,  copying,  transmitting,  or  delivering 
dispatches  or  messages,  or  for  the  disclosure  of  the  contents 
of  any  private  dispatch  or  message,  to  any  person  other  than 
to  him  to  whom  it  is  addressed,  or  his  agent,  the  amount  of 
which  damages  shall  be  determined  by  the  jury  upon  the 
facts  in  each  case.  Grief  and  mental  anguish  occasioned  to 
the  plaintiff  by  the  aforesaid  negligence  may  be  considered 
by  the  jury  in  the  determination  of  the  quantum  of  damages. 
Special  damages  recoverable  under  this  section  shall  not  be 
barred  by  regulations  of  the  company  concerning  the  repeat- 
ing of  dispatches  or  messages,  or  by  any  special  undertddng 
to  relieve  the  company  from  the  consequences  of  its  own 
negligence." 

An  action  for  mental  anguish  alone  cannot  be  brought 
under  section  5785  (allowing  damages  for  violation  of  any 
statute),  as  that  section  did  not  intend  to  create  a  new  cause 
of  action, — but  under  that  section  or  under  sections  4042-3, 
damages  and  penalty  may  be  recovered.     (100  Va.  51.) 

§  4.  Special  promioiia  as  to  tefeiriioiie  companifia^p— 
Telephone  companies  are  under  the  supervision  and  control 
of  the  State  Corporation  Commision,  who  make  rules  for 
the  government  of  the  service,  requires  connection  between 
companies,  and  inspects  line  and  buildings;  agreements  be- 
tween such  companies  are  to  be  submitted  to  the  conmiission; 


TELBQRAPH  AND  TELEPHONE  OOMPANIE8  1709 

rates  established  by  cities  and  towns  are  to  be  subject  to  re- 
vision by  the  Commission,  and  rates  fixed  by  the  Commission 
are  not  to  be  questioned  in  the  courts;  but  the  schedules,  rules, 
regulations,  and  requirements  are  prima  facie  evidence  of  the 
facts  therein ;  and  for  failure  to  furnish  a  report  required,  or 
for  obstructing  the  Commission  in  the  discharge  of  its  duty,  or 
for  other  failure  of  duty,  they  are  punished  by  a  fine  not  over 
$600.     (Code,  §§  4052-7.) 

§  5.  General  and  misoeilaiieoiis  laws  as  to  tdegraph  and 
telephoiie  companiesi) — ^The  general  provisions  of  the  Code  as 
to  corporations  in  general  (§§  3776-3848,  and  Acts  1920,  pp. 
489,  494,  565,  amending  §§  3780,  3846,  3847,  respectively); 
and  the  general  provisions  of  the  Code  as  to  public  service 
corporations  (§§  3881-3903,  and  Acts  1920,  pp.  411,  20,  amend- 
ing §§  8885,  3897,  respectively), — ^apply  to  telegraph  and  tel- 
ephone companies — see  Corporations. 

For  miscellaneous  sections  of  the  Code  as  to  such  com- 
panies, see  Minors^  etc.,  (as  to  working  children  as  messen- 
gers) ;  §  3867  (extension  of  line  in  other  states) ;  §  4447  (un- 
lawful use  of,  or  injury  to,  telephone  or  telegraph  lines) ;  §  3945 
(duty  of  operator  or  dispatcher  in  railroad  office) ;  §  5985  (tele- 
graph operators  exempt  from  jury  service) ;  §  3943  (allow- 
ing railroad  company  to  construct  and  maintain  telegraph 
and  telephone  lines) ;  §  4569  (cursing  or  using  abusive  or  in- 
decent language  over  telephone — see,  also.  Abusive  Langwige) ; 
§  4011  (requiring  railroad  office  in  city  or  town  to  be  con- 
nected with  telephone  lines) ;  §  4449  and  Acts  1918,  p.  485 
(selling  second-hand  articles  belonging  to,  punished) ;  and 
Acts  1918,  p.  534  (requiring  clerk  of  court  to  keep  telephone 
in  his  office  at  expense  of  county  or  city).  For  taxation  of 
telegraph  and  telephone  companies,  see  Taaation  and  Tarn 
Bill. 

For  where  suits  brought,  on  whom  and  how  process  or 
notice  served,  and  acknowledgments,  see  OorporationBy  sec- 
tions 11,  12,  and  14. 
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TENDER 

fi  1.    Definition 

§  2.    What  is  a  yalid  tender  of  money 

§  3.    What  money  is  a  valid  legal  tender 

§  !•  Definitionf — ^Tender  is  an  offer  or  attempt  to  per- 
form, and  may  be  either:  (1)  An  offer  to  do  something 
promised,  in  which  case  the  offer,  and  its  refusal  by  the  prom- 
isee  discharge  the  promisor  from  the  contract ;  or  (2)  an 
offer  to  pay  something  promised,  in  which  case  the  offer  and 
its  refusal  by  the  promisee  do  not  discharge  the  debt  but 
stops  the  running  of  interest  and  entitles  the  promisor  to 
recover  the  costs  of  his  defense.  (Clark  on  Contracts  (2nd 
ed.)  440.) 

§  2.  What  b  m  valid  tender  of  iiioiiey«^ — ^The  tender 
should  be  made  at  the  time  and  place  stipulated,  in  money,  of 
the  correct  amount  (or  change  from  which  the  correct  amount 
may  be  taken),  unconditional,  and  the  tender  should  be 
kept  good  (with  that  or  other  money)  and  the  amount 
brought  into  court  with  the  plea.  If  no  time  is  fixed,  it 
should  be  within  a  reasonal  time,  and  if  no  place  is  des- 
ignated, the  debtor  must  seek  the  debtor,  if  within  the 
State.  The  tender  should  be  in  current  money — ^not  checks, 
certificates  of  deposits  or  other  evidences  of  debt;  but  this 
may  be  waived,  and  will  be  so  deemed  if  refused  on  other 
grounds.     (Burks'  PL  &  Pr.,  §  213.) 

This  common  law  doctrine,  while  not  repealed,  is  prac- 
tically superseded  by  the  statute  as  to  payment  of  money 
into  court  or  to  the  clerk — see  Payments. 

§  3.  What  mooey  is  a  valid  legal  tender^ — Gold  coin, 
silver  dollars,  other  silver  coins  up  to  $10,  and  nickels, 
cents,  etc.,  up  to  25  cents,  U.  S.  notes  (greenbacks),  treas- 
ury notes  of  1890,  and  national  bank  notes  only  to  national 
banks,  are  a  legal  tender;  the  following  are  not:  Gold  or 
silver  or  currency  certificates.     (Benj.  on  Sales,  §  705.) 
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TOBACCO 

§  1*    Inqiector  or  sampler  isMung  false  reoeq>t  or  note^^ 

Punishment,  penitentiary  2  to  5  years.     (Code,  §  4708.) 

§  2.    Other  matters. —  See  Agriculture^  and  Licenses  and 
License  Taxes. 


TORTS 


See  Adultery;  Agents  and  Agency;  Animals^  Fowls^  etc.;  As- 
sault  and  B^tery;  Bailments;  Cheats^  False  Pretences^ 
Deceits^  and  Other  Frauds;  Cities  and  Towns;  Carrier 
{Private);  Common  Carrier;  Death  hy  Wrongful  Act; 
Detinue;  Employer  and  Employee;  Frceud;  Habeas  Cor- 
pus; License  {on  Lands);  Libel;  Malicious  Prosecution; 
Marriage;  Maiming  or  Mayh>em;  Minors^  Infants^  or  Chil- 
dren; Nuisance;  RaUroads  and  Railroad  Companies; 
Real  Estate;  Recaption  of  Property  or  Persons;  Seduc- 
tion; Slander;  Trespass;  Trover  and  Conversion. 

t  1.    Tort  defined  and  explained 

t  2.    Torts  distinguished  from  breaches  of  contract  and  crimes 

fi  3.    Damages  for  violation  of  a  statate 

fi  4.    Joint  wrongdoers 

fi  6.    Torts  may  be  intentional,  negligent,  or  accidental 

S  6.    Negligence  as  causing  torts 

(1)  Requisites 

(2)  Ordinary  care  required 

(3)  Remote  and  proximate  consequences 

(4)  Concurrent  act  of  third  person 
(6)    Contributory  negligence  of  plaintiff 

(6)  I>uty  toward  trespassers  or  licensees 

(7)  Duty  toward  business  visitors;    one  not  on  business 
t  7.    Liability  for  accident 

§  1.  Tort  AtJhmil  and  mrplained  f— Tort,  from  a  French 
word  meaning  "wrong,"  is  any  civil  injury  or  wrong, 
whether  by  act  or  omission,  other  than  those  which  arise  out 
of  a  breach  of  contract.  The  injury  may  be  to  real  or  per- 
sonal property,  or  to  one's  person  or  reputation.  It  may  be 
direct  or  indirect,  by  act  or  commission,  or  by  omission.  These 
injuries  cover  a  large  field  in  the  law,  many  of  which  are 
specifically  treated  in  the  several  cross-references  above. 
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So  a  tort  embraces  all  injuries  or  wirongs  except  crimes 
(which  are  not  also  civil  injuries)  and  injuries  from  breach  of 
contracts. 

§  2.  Torts  dUtiiiguialiad  from  breadies  of  contract  and 
crimes. — Crimes  are  wrongs  peculiarly  mischievous  to  the 
public,  and  public  policy  demands  that  they  should  be  pun- 
ished by  the  State;  other  harmful  acts  are  civil  injuries  and 
are  deemed  sufficiently  redressed  by  private  suit  for  dam- 
ages. Crimes  may  be  and  generally  are  injurious  to  indi- 
viduals, as,  in  case  of  assault  and  battery,  maiming  or  wound- 
ing, seduction,  larceny,  embezzlement,  etc.,  and  then  are  also 
civil  injuries. 

Whether  an  act  is  a  tort  or  arises  out  of  contract  de- 
pends whether  the  prevailing  or  dominant  character  of  the 
injury  is  tort;  or,  in  other  words,  whether  the  liability  can 
he  made  out  without  taking  any  notice  of  the  contract;  on 
the  other  hand,  if  the  prevailing  character  of  the  injury  arise 
from  the  contract  it  is  a  breach  of  contract,  and 
not  a  tort.    (See  1  Min.  Inst.  527-8;  H's  G.  &  M.,  p.  76.) 

§  3.  Damag^es  for  violation  of  a  statatew — By  section 
6786  of  the  Code:  "Any  person  injured  by  the  violation  of 
any  statute  may  recover  from  the  offender  such  damages  as 
he  may  sustain  by  reason  of  the  violation,  although  a  pen- 
alty or  forfeiture  for  such  violation  be  thereby  imposed, 
unless  the  same  be  expressly  mentioned  to  be  in  lieu  of  such 
damages.  And  the  damages  so  sustained,  together  with  any 
penalty  or  forfeiture  imposed  for  the  violation  of  the  stat- 
ute, may  be  recovered  in  a  single  action  of  trespass  on  the 
case  upon  proper  counts  when  the  same  person  is  entitled 
to  both  damages  and  penalty:  but  nothing  herein  contained 
shall  affect  the  existing  statutes  of  limitation  applicable  to 
the  foregoing  causes  of  action  respectively." 

The  purpose  of  this  section  was  merely  to  preserve  to  the 
person  injured  the  right  to  maintain  his  action  for  the  in- 
jury sustained  by  reason  of  the  wrongdoing  of  another,  and 
to  prevent  the  wrongdoer  from  setting  up  the  defense  that 
he  had  paid  the  penalty  of  his  wrongdoing  under  a  penal 
statute.  It  was  not  intended  to  create  a  new  ground  for 
bringing  an  action  for  damages.    (100  Va.  61;  102  Va.  914.) 

Where  even  a  penalty  is  imposed  by  statute,  actual  dam- 
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ages  though  in  excess  of  the  penalty  may  be  recoyered.  (77 
Va.  173;  84  Va.  553;  86  Va.  19.) 

The  statutory  remedy,  however,  should  be  followed. 
(Graves'  Notes  on  Torts.) 

§  4b  Joint  wrongdoers. — ^When  the  negligence  of  two 
or  more  persons  produce  a  single  individual  injury,  they  are 
joint  tortfeasors  (or  wrongdoers),  though  they  act  independ- 
ently of  one  another,  without  any  concert  of  action  or  privity 
of  purpose;  though  an  exception  is  made  in  case  of  a  nui- 
sance (Walton,  63  S.  E.  458;  Pulaski,  etc.,  66  S.  E.  73). 

They  may  be  sued  separately  or  jointly,  and  not  only  one 
or  all  but  any  intermediate  number  may  be  sued  (108  Va. 
810). 

Where  all  are  sued  together  there  can  be  no  apportion- 
ment by  the  jury  of  the  damagea  They  can  acquit  some,  and 
find  a  verdict  against  the  others,  but  such  verdict  (if  against 
more  than  one)  should  be  a  joint  verdict  against  all.  As  to  the 
execution  on  such  joint  judgment,  the  plaintiff  may  levy  on 
the  goods  of  any  one  and  make  the  whole  out  of  his  property, 
though  he  be  least  guilty,  and  in  case  of  intentional  torts  (see 
section  5,  below),  there  is  no  contribution  between  them. 
Walton,  63  S.  E.  458.) 

Where  the  judgment  is  against  one,  a  new  section  (6264), 
inserted  by  the  Revisors  of  the  Code  1919,  changing  the  Vir- 
ginia doctrine  (95  Va.  456),  provides:  ^^A  judgment  against 
one  of  several  joint  wrongdoers  shall  not  bar  the  prosecu- 
tion of  an  action  against  any  or  aU  the  others,  but  the  in- 
jured party  may  bring  separate  actions  against  the  wrong- 
doers and  proceed  to  judgment  in  each,  or,  if  sued  jointly, 
he  may  proceed  to  judgment  against  them  successively  until 
judgment  has  been  rendered  against,  or  the  cause  has  been 
otherwise  disposed  of  as  to,  all  of  the  defendants,  and  no 
bar  shall  arise  as  to  any  of  them  by  reason  of  a  judgment 
against  another,  or  others,  until  the  judgment  has  been  satisfied. 
If  there  be  separate  judgments  against  different  defendants 
for  a  joint  wrong,  the  plaintiff  shall  elect  which  of  them  he 
will  prosecute,  but  the  payment  or  satisfaction  of  any  one  of 
such  judgments  shall  be  a  discharge  of  all,  except  as  to  the 
costs.'' 

As  to  effect  of  discharge  of  one  of  several  joint  wrong- 
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doers,  the  discharge  of  one,  either  with  or  in  the  absence 
of  any  reservation  of  the  injured  person^s  right  as  against 
the  rest,  operates  as  a  discharge  of  the  rest,  whether  the 
discharge  of  the  one  is  by  release  under  seal,  or  by  accord 
and  satisfaction,  i.  e.,  by  other  agreement  and  compromise 
(2  Hen.  &  Munf.  38).    (Graves'  Notes  on  Torts.) 

§  5.  Torts  may  be  mtcntioiuJ,  nesiigent,  or  accidenteL 
— ^Thus,  a  person  may  drive  over  another  intentionally,  neg- 
ligently, or  accidentally;  and  so  with  other  torts.  Intent 
is  the  state  of  mind,  negligence)  is  a  kind  of  behavior,  while 
accident,  as  used  in  a  legal  sense,  is  the  negative  of  intent 
and  negligence.  Accident  is  generally  a  defense  unless  the 
party  is  engaged  at  the  time  in  an  unlawful  or  extra-haz- 
ardous act.  If  one  intending  to  injure  one  person  accident- 
ally injure  another,  he  is  liable,  the  intent  being  transferred 
from  the  one  to  the  other.    (2  Am.  Law  &  Prac,  §§  7,  157.) 

§  8.    Negligeooe  as  causing  torlaw — 

(1)  Requdsites. — ^To  constitute  such  a  tort  there  must 
be  a  legal  duty  to  use  care;  failure  to  perform  that  duty; 
and  damage  caused  by  such  default.  Where  the  duty  is 
imposed  by  statute,  it  must  be  shown  that  the  duty  was 
owed  to  the  plaintiff;  it  is  sufficient  that  the  duty  is  owed 
to  a  class  of  persons  of  whom  the  plaintiff  is  one.  As  to 
conmion  law  duties,  it  seems  the  duty  cannot  be  transferred 
from  one  to  another,  as  an  intent  may  be  (see  section  5, 
above),  but  it  must  be  owed  to  the  plaintiff.  (2  Am.  Law 
&  Prac,  §§  155-60.) 

(2)  Ordina/ry  care  required. — ^The  standard  of  care  re- 
quired  by  the  kZf  torts  is  ordinary  care,  i.  e,  that  degree  of 
care  which  would  be  exercised  by  a  man  of  prudence  under 
the  circumstances.  Whether  the  care  should  be  great  or  small, 
or  any  at  all,  depends  upon  circumstances.  Knowledge  of  the 
unlawful  acts  of  others  at  the  time,  imposes  a  greater  degree 
of  care.  There  may  be  in  fact,  but  there  are  not  in  law  de- 
grees of  care  or  negligence,  in  case  of  torts,  as  there  may  be 
in  contracts.    (2  Am.  Law  &  Prac.,  §§  161-5.) 

(8)  Remote  ard  froomaate  conseqv^ences. — ^The  wrong- 
doer is  not  liable  for  consequences — those  far  removed  in  the 
chain  of  causes;  but  only  for  the  natural  and  proximate  (near) 
consequences  of  his  act.    Remoteness,  however,  does  not  de- 
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pend  upon  the  elements  of  time  or  distance,  but  is  governed  by 
the  efficiency  of  the  act  in  causing  a  succession  of  events.  A 
defendant  is  laible  for  immediate  consequences  though  improb- 
able. That  the  injury  would  not  have  happened  "but  for'*  the 
defendant's  act,  is  not  a  proper  test  of  liability.  The  interven- 
tion of  the  ordinary  forces  of  nature  between  the  act  and  the 
damage  does  not  usually  break  the  casual  connection.  (2  Am. 
Law  &  Prac.,  §§  171-9.) 

(4)  Concurrent  act  of  third  person. — ^The  fact  that  the 
act  of  a  third  person  concurs  with  that  of  the  defendant 
does  not  in  any  way  excuse  the  defendart.  If  the  third 
person  acts  negligently  or  intentionally,  he  also  may  be  li- 
able, as  both  are  where  active  force  is  used  by  both.  The 
defendant  is  liable  if  a  dangerous  passive  condition  created 
by  him  concurs  with  active  force  by  a  third  person;  but  if 
in  such  case,  the  third  person  comes  into  control  of  the 
situation  and  causes  the  damage,  it  is  a  case  of  successive 
rather  than  concurrent  action,  and  the  defendant  is  liable 
if  his  act  caused  the  other's  act  and  the  latter's  act  should 
have  been  foreseen  by  him ;  and  if  the  intervening  actor  is 
also  a  wrongdoer,  he  too  is  liable.  (2  Am.  Law  &  Prac, 
§§  182-8.) 

(6)  Contributory  negligence  of  plaintiff. — ^Unless  other- 
wise provided  in  the  treatment  of  other  subjects  (see  Agents 
and  Agency^  Architects  and  Builders^  Com/mon  Carrier^  Death 
hy  Wrongful  Act^  Employer  and  Employee^  Hotels^  Railroads) 
the  rule  as  to  contributory  negligence  is,  even  though 
the  defendant  was  negligent  and  his  negligence  was  a  part  of 
the  legal  cause  of  the  damage,  yet  if  the  plaintiff  did  not  use 
ordinary  care  for  the  safety  of  himself  or  his  property  and 
such  negligence  was  also  a  part  of  the  legal  cause  of  the 
damage,  he  is  not  entitled  to  recover.  As  to  contributory 
negligence  of  children,  ordinary  care  for  them  is  that  degree 
of  care  which  children  of  the  same  ege,  of  ordinary  care 
and  prudence,  are  accustomed  to  exercise  under  similar  cir- 
cumstances. Contributory  negligence  is  no  defense  to  in- 
tentional torts  (see  section  5,  above).  It  is  a  defense  to 
injuries  by  animals — see  Animals^  FowlSj  etc.  (2  Am.  Law 
&  Proc,  §§  191-200.) 

For  doctrine  of  "fellow-servant,''  see  Dea/th  hy  Wrong- 
ful  Act. 
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Where  a  defendant  intends  to  rely  upon  contributory 
negligence,  section  6092  of  the  Code  provides:  ^^If  the  de- 
fendant in  any  action  of  tort  intends  to  rely  upon  the  con- 
tributory negligence  of  the  plaintiff  as  a  defense  to  the  ac- 
tion, he  shall  so  state  in  writing  before  the  trial  begins,  giv- 
ing the  particulars  thereof  as  fully  as  the  plaintiff  is  r^ 
quired  to  state  the  negligence  of  the  defendant  in  his  decla- 
ration or  bill  of  particulars;  but  the  defendant  shall  not 
be  precluded  from  relying  upon  the  contributory  negligence 
disclosed  to  the  defendant  by  the  plaintiff's  testimony.'' 

(6)  Duty  toward  trespassers  or  licensees, — ^The  general 
rule  is  that  the  occupier  of  land  or  a  building  is  under  no 
duty  to  a  trespasser  or  a  licensee  (i.  e.,  one  on  the  premises 
by  permission)  to  keep  the  premises  in  repair  or  to  warn 
of  any  peril,  unless  in  the  case  of  small  children;  but  he  is 
duty-bound  to  warn  a  licensee  of  perils  or  dangers  on  the 
premises,  and  perhaps  to  use  care  to  find  out  danger,  pro- 
yided,  (1)  the  land  occupier  knows  of  them;  (2)  the  licensee 
does  not  know  of  them;  and  (3)  the  ignorance  of  the  licensee 

is  known  or  should  be  known  to  the  occupier.  (2  Am.  Law  & 
Proc.  §§  219.26.) 

(7)  Duty  toward  business  visitor;  one  not  on  business. — 
The  occupier  of  land  or  a  building  is  bound  to  warn  not  only 
of  known  perils  but  of  those  of  which  he  ought  to  know — 
i.  e.,  he  should  use  care  to  discover  hidden  dangers.  And  the 
same  rule  perhaps  applies  to  one  invited,  though  not  on  busi- 
ness. (2  Am.  Law  &  Proc,  §§  226-9.) 

(7)  Liability  for  accident. — ^''Accident"  or  "inevitable  ac- 
cident," as  it  is  sometimes  called,  means,  as  here  used,  a  non- 
negligent  occurrence. 

One  is  liable  for  an  accident  caused  by  him  while  en- 
gaged in  an  unlawful  act;  or  for  an  accidental  injury  to 
goods  wrongfully  in  his  possession.  As  to  fires,  to  hold  one 
liable,  negligence  must  be  proved  on  him.  As  to  fires  set 
out  by  railroads,  see  Railroads  wnd  Railroad  Companies. 
(2  AnL  Law  &  Proc.,  §§  233-4.) 
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TRADE-MARKS 
See  Bnmds;  CopyHgMs;  Labela  or  Prints;  Patents 


{ 


I.    Thc  CkyMMozr  Law 

1.    Definition,  oiiiriR*  and  nature  of  trade-marks 

a.    Trade-mark  distinguished  from   "good  will"  and     "trade 


name'' 


II.    Statutes  nr  VmoniiA 

8    3.    Trade-marks  protected  by  statute 

8    4.    How  such  trade-marks  registered;  infringement 

8    5.    Unlawful  use   of  trade-mark,   or  name  or  seal,  without 

authority 
8    €.    Timber  brands 

III.    Act  or  Cohobess 

8    7.    The  act  of  Congress  for  registry  of  trade-marka 

8    8.    Who  may  register  trade-marks 

8    9.    What  trade-marks  may  be  registered 

(1)    Any  trade-mark,  with  8  exceptions 
(2)    What  trade-marks  are  too  similar,  under  (d)  aborv 
(3)    What  trade-marks   are  merely   descriptire,  under 

(f)  abore 
(4)    What  trade-marks  are  geographical,  under  (g)  abore 
8  10.    How  trade-mark  is  registered  in  Patent  Office 
8  11.    The  costs  of  registering  trade-marks 
8  12.    How  registry  of  trade-mark  indicated 
8  13.    Infringement 
8  14.    Importation  of  trade^narks 
8  16.    Assignment  of  trade-marks 

The  law  of  trade-marks  has  three  sources,  the  common 
law,  statute  in  Virginia,  and  Act  of  Congress. 

I.    The  Common  Law 

ft 

A  ^^rade-mark"  is  of  conmion  law  origin,  and  is  a  sign,  sym- 
bol, letter  or  letters,  word  or  words,  figures,  drawings,  or  de- 
vice attached  to  goods,  and  adopted  by  the  manufacturer  or 
seller  thereof,  to  distinguish  his  production  from  others  of 
the  same  article.  Its  purpose  is  to  indicate,  not  quality,  but 
the  origin  and  ownerahip  of  the  article  to  which  it  is  at- 
tached. It  may  consist  of  any  design,  etc.,  not  previously 
appropriated  by  another  and  not  barred  from  use  as  a  trade- 
mai:k  by  some  rule  of  law.    Thus,  a  miller  may  mark  his  flour 
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with  the  figure  of  an  eagle  or  the  name  of  his  mill,  and  these 
marks  will  after  a  time  be  recognised  as  indicating  that  the 
flour  so  marked  is  made  by  him  or  at  his  milL  But  he  cannot 
appropriate  to  his  exclusive  use  such  words  as  ^^snow  white,'' 
^^perfine,*^  'family  flour/'  or  any  other  descriptire  term, 
since  any  one  else  has  the  right  to  use  such  terms  to  describe 
his  flour. 

The  common  law  right  to  a  trade-maric  is  acquired  bj 
being  the  first  to  use  it^Ht  single  use,  with  evidence  of  an 
intent  to  continue  its  use  is  sufficient. 

The  Trade-MariE  Act  of  Congress  (see  section  6,  below) 
does  not  confer  on  one  the  exclusive  right  to  a  trade-mark, 
but  merely  provides  for  the  registration  of  a  trade-mark 
by  one  who  has  the  exclusive  right  to  it;  and  that  such  r^- 
istration  shall  be  prima  facie  evidence  of  his  right.     As  a 
trade-mariE  has  no  necessary  relation  to  invention  or  dis- 
covery, as  between  two  rival  claimants  it  is  the  party  who 
first  actually  uses  a  mark,  and  not  the  one  who  first  thought 
of  it  or  designed  it,  who  is  entitled  to  protection  in  its  use 
as  a  trade-mark;  and  a  mere  declaration  of  intention  to 
use  a  mark  in  the  future  does  not  create  a  right  to  its  ex- 
clusive use  as  a  trade-mark.    As  to  what  is  or  is  not  a  trade- 
mark, the  law  is  substantially  the  same  under  the  Act  of 
Congress,  as  at  common  law — see  section  8,  below  (4  Am. 
Law  &  Proc.,  pp.  184-7;  Parson's  Business  Laws,  pp.  689-90.) 
§  2.    Tf««le*mark  dUtinguiahad  from  ''good  wOT  and 
'Hrade  nameu'* — ^Unfair  trade  competition  may  be  where  one 
has  represented  to  the  public,  expressly  or  impliedly,  that  the 
goods  sold  by  him  are  the  goods  of  another  who  has  won  a 
reputation  and  good  will  in  that  line  of  business,  the  law 
making  him  pay  damages  for  the  fraud  and  wrong  against 
his  competitor.     The  wrong,  though  not  including  the  use 
of  a  technical  trade-mark,  may  arise  out  of  the  use  of  words  or 
devices  which  have  acquired  a  peculiar  significance  in  con- 
nection with  his  business,  and  the  plaintiff  must  show  this 
and  that  the  defendant  has  fraudulently  used  the  same  or 
like  words  for  the  purpose  of  unfairly  taking  advantage  of 
the  plaintiff's  reputation  and  public  good  wiU.     In  the  case 
of  trade-marks,  the  gist  of  the  action  is  that  the  defendant 
is  using  on  his  goods  a  mark  which  belongs  to  the  plaintiff, 
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which  the  latter  must  show.  Trade  names  refer  to  the  par- 
ticular business,  or  place  of  business,  or  class  of  goods.  (4 
Am.  Law  A  Proc.,  pp.  184-5.) 

11.    Statutes  in  Viroikia 

§  S.  Trade-marks  protaded  by  statotaw— It  should  be 
observed  that  trade-marks  registered  under  the  Act  of  Con- 
gress applies  only  to  interstate,  etc.,  use  of  the  trade-marks, 
and  does  not  apply  to  business  entirely  within  the  State — 
see  section  6,  below. 

Therefore,  not  content  with  the  common  law  protection 
as  to  trade-marks  within  the  State,  we  have  had  since  1904 
a  statute  on  the  subject.  The  ^'labels"  are  those  used  as  trade- 
marks. By  sections  1455-56  of  the  Code,  when  any  person, 
firm,  corporation,  or  union  of  workingmen  adopts  or  uses  any 
label,  trade-mark,  term,  design,  device,  or  form  of  advertise- 
ment for  designating,  making  known,  or  distinguishing  any 
goods,  wares,  merchandise,  or  other  product  of  labor,  as 
having  been  made,  manufactured,  produced,  prepared,  packed, 
or  put  on  sale  by  them,  and  has  filed  the  same  for  registry 
as  provided  by  the  act,  any  one  else  is  forbidden  to  counter- 
feit, imitate,  use,  or  sell  the  same,  etc.,  under  a  penalty  of  a 
fine  not  over  $100,  or  imprisonment  not  over  3  months. 

§  4.  How  sack  trade-marks  registered;  iiifriiigement«F— 
Write  the  Secretary  of  the  Commonwealth,  Richmond,  Va., 
for  forms  of  application  for  registry  of  labels  and  trade- 
marks. Fill  it  out  according  to  the  form,  and  enclose  it, 
with  a  copy,  facsimile,  or  counterpart  of  the  label  or  trade- 
mark, accompanied  by  at  least  $5  ($2.50  for  registry  and 
$2.50  for  a  certificate  thereof;  if  other  certificates  desired, 
enclose  $2.60  for  each  additional  one).  The  Secretary  will 
not  record  any  label  or  trade-mark  that  would  probably  be 
mistaken  for  that  of  another  claimant.    (Code,  §§  1457-8.) 

Fraudulent  representations  in  procuring  the  filing  and 
registry  of  trade-marks,  is  punishable  in  addition  to  damages 
by  a  fine  not  over  $100,  or  imprisonment  not  over  3  months. 
(Code,  §  1459.) 

Infringement  of  one's  trade-mark  rights  may  be  stopped 
by  injunction,  and  the  offender  made  to  pay  to  the  plaintiff 
all  profits  he  has  made,  and  the  court  orders  that  all  counter- 
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feit  or  imitation  trade-marks  in  the  defendant's  possession 
to  be  delivered  to  anofScer  or  to  the  plaintiff  to  be  destroyed. 
(Code,  §  1460.) 

The  suit  by  a  union,  not  incorporated,  may  be  brought 
by  an  officer  or  member  on  behalf  of  and  for  the  use  of 
the  union.     (Code,  §  1462.) 

§  5*  Unlawfal  nse  of  tFade-mariu,  or  name  or  aeal, 
withoiit  antbority^— Displaying  or  using  a  trade-mark,  in 
any  manner,  without  authority,  is  punished  by  jail  not  oyer 
3  months  or  fine  not  over  $100.  And  using  the  name  or 
seal  of  any  person,  firm,  corporation,  or  union  of  working- 
men,  in  or  about  the  sale  of  goods,  or  otherwise,  without  au- 
thority, is  punishable  by  the  same  penalty.     (Code,  §  1463.) 

§  6.  Timber  brandkf— Persons  engaged  in .  lumbering 
or  rafting  on  Elizabeth  river,  the  Albemarle  and  Chesapeake 
canal.  Dismal  Swamp  canal,  Chesapeake  Bay,  or  their  trib- 
utaries, may  adopt  a  mark  of  designation  for  their  timber, 
etc.,  intended  to  be  floated  in  said  waters,  by  signing  a  cer- 
tificate and  filing  it  with  the  clerk  of  the  circuit  or  corpo- 
ration court  and  paying  a  fee  of  75  cents,  and  their  rights  in 
the  premises  are  protected.     (Code,  §§  1444-7.) 

And  any  dealer  in  logs  or  timber  to  be  floated  on  any 
stream  in  this  State  may  likewise  adopt  a  brand  or  trade- 
mark jy  executing  acknowledging,  and  recording  a  writing 
substantially  as  follows,  giving  ample  protection  to  the  rights 
of  such  timber  dealer : 

^^Notice  is  hereby  given  that  I  (or  we  or  tJie  underaiffned 
company y  as  the  case  may  be)  have  (or  has)  adopted  the  fol- 
lowing brand  or  trade-mark  to  be  used  in  my  (or  our  or  its) 
business  as  a  timber  dealer  (or  deciersy  as  the  case  may  be),  to- 
wit :  (Here  insert  the  word,  letter  or  letters,  or  figures,  or  de- 
vice or  devices  adopted.)     Given  under  my  (or  owr  or  Us) 

hand  and  seal,  this  —  day  of ,  192 — . 

T.  D.  (Seal.)'' 
(Code,  §§  1448-54.) 

III.    Act  or  Congress 

§  7.    The  act  of  Congress  for  registry  of  trede-merkSir— 

The  present  Trade-Mark  Act  of  Congress  of  1905,  as  amended, 
is  passed  under  the  Commerce  Clause  of  the  United  States 
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Constitution  (art.  I.,  §  8,  cl.  3),  and  provides  for  the  reg- 
istry in  the  Patent  Office  of  trade-marks  used  in  commerce 
among  the  several  states,  or  with  the  Indian  tribes,  or  with 
foreign  nations,  and  confers  upon  the  circuit  and  territorial 
courts  of  the  ITnited  States,  and  the  supreme  court  of  the 
District  of  Columbia,  original  jurisdiction  in  civil  actions 
at  law  for  damages  and  actions  in  equity  for  injuncton  and 
damages,  against  anyone  wrongfully  using  any  such  registered 
trade-mark  in  such  interstate,  etc.,  commerce.  (U.  S.  Kev- 
Stat.,  §§  4937-47,  as  amended.) 

A  pamphlet  containing  the  Trade-Mark  Act  of  1905, 
revised  to  date,  may  be  had  by  writing  the  Commissioner  of 
Patents,  Washington,  D.  C. 

Trade-marks  used  entirely  within  the  State  are  not  af- 
fected by  the  Act  of  Congress,  but  are  controlled  by  the 
State  law — see  sections  1  and  3,  above. 

§  8.  Who  may  register  trade-marks^ — ^Any  owner  of  a 
trade-mark,  who  is  domiciled  or  has  a  manufacturing  es- 
tablishment in  the  United  States,  or  resides  or  is  located  in 
any  foreign  country  which  affords  similar  privileges  to  us, 
may  register  his  trade-mark  in  the  Patent  Office. 

§  §•    What  trade-marks  may  be  registeredi* — 

(1)  Any  trade-mark^  with  8  exceptions. — ^Any  trade- 
mark used  in  interstate,  etc.,  conmierce,  by  which  one^s  goods 
may  be  distinguished  from  other  goods  of  the  same  class, 
may  be  registered,  unless  such  trade-mark: 

(a)  Consists  of  or  comprises  immoral  or  scandalous 
matter;  or 

(b)  Consists  of  or  comprises  the  flag  or  coat  of  arms 
or  other  insignia  of  the  United  States,  or  any  similation 
thereof,  or  of  any  State,  or  municipality,  or  of  any  foreign 
nation,  or  of  any  design  or  picture  that  has  been,  or  may 
hereafter  be,  adopted  by  any  fraternal  society  as  its  em- 
blem; or 

(c)  Is  identical  with  a  registered  or  known  trade-mark 
owned  and  used  by  another,  and  appropriated  to  merchan- 
dise of  the  same  descriptive  properties;  or 

(d)  So  nearly  resembles  such  a  trade-mark  of  another 
as  likely  to  cause  confusion  or  mistake  in  the  mind  of  the 
public,  or  to  deceive  purchasers;  or 
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(e)  Consists  merely  in  the  name  of  an  individual,  firm, 
corporation,  or  association,  not  written,  printed,  or  impressed, 
or  woven  in  some  particular  or  distinctive  manner  or  in  as- 
sociation with  the  portrait  of  the  individual  (see  LabAs  or 
Prints)  \  or 

(f )  Consists  merely  in  words  or  devices  descriptive  of 
the  goods  with  which  used,  or  of  the  character  or  quality  of 
such  goods  (see  Labels  or  Prints) ;  or 

(g)  Is  merely  a  geographical  name  or  term;  or 

(h)  Is  the  portrait  of  a  living  individual  (except  by 
his  consent  in  writing) ;  or 

A  trade-mark  in  actual  and  exclusive  use  as  such  for 
10  years  before  the  date  of  the  Act  (Feb.  20,  1905). 

(2)  What  trade-marks  are  too  similar^  under  {d)^above. 
— The  following  are  held  too  similar  (under  (d)  above)  for 
registration  of  both:  "Oleveine"  and  "Olevant";  "Optal'' 
and  "Optine";  "Liveraid"  or  "Liverine,"  and  **Iiiveroid''; 
"CamiUe  Royal  Combination"  and  "La  CamiUe";  "Old  Jay" 
and  "Blue  Jay";  "Club  Cocktails"  and  "Chancellor  Club"; 
"Kroupole,"  "Croupine,"  or  "Croupeline;"  and  "Croupaline", 
But  the  following  are  not  too  similar:  "Sozodont"  and 
"Zodenta";  "Mayfield"  and  "Mayfair";  "Cuticura"  and  "Cu- 
ticle". 

(3)  What  trade-marks  are  merely  descriptivey  tmder  (/), 
cibove, — ^A  mark  merely  descriptive  of  the  qualities,  ingre- 
dients, or  characteristics  of  the  article,  is  not  a  valid  trade- 
mark at  common  law,  and  cannot  be  registered  in  the  Patent 
0£Sce;  otherwise,  the  English  language  would  soon  be  monop- 
olized, leaving  no  room  for  others  to  describe  their  goods. 

The  following  words  are  held  descriptive  and  cannot  be 
registered  as  trade-marks:  "Air-cell,"  for  fire-proofing  ma- 
terial; "Apple  and  Honey,"  for  a  medicine;  "Best,"  for  flour; 
"Cantripum",  for  clothes;  "Klean-well",  for  massage  sponges; 
"Neverstick",  for  lubricants;  "Vogue",  for  boots  and  shoes; 
"Sterling",  for  ale;  "Standard",  for  machines.  But  "Mag- 
netic-Balm", for  a  medicinal  compoimd,  and  "Electro-silicon", 
for  a  polishing  compound,  is  a  good  trade-mark. 

The  following  symbols  are* not  proper  trade-marks:  A 
picture  of  a  bag  with  the  open  end  closed  by  a  tie,  as  a  mark 
for  bags;  and  the  picture  of  a  corn  plaster,  as  a  trade-mark 
for  com  plasters. 
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A  mark  originally  arbitrary  may  become  descriptiye  by 
long  use,  as,  ^^ Albany  Beef ^',  for  canned  sturgeon,  and  ^^New 
Manny'',  for  harvesting  machines;  and  so  cannot  be  made  a 
trade-mark. 

Neither  can  descriptive  words  in  foreign  languages  be 
used  as  trade-marks. 

It  generally  makes  no  difference  whether  the  word  is 
correctly  or  falsely  descriptive;  but  a  word  not  descriptive 
of  that  article  but  of  something  else,  as,  ^Napthol  Methane", 
for  carbon  black,  is  a  valid  trade-mark,  because  it  is  well- 
known  such  substance  does  not  contain  the  chemicals  indi- 
cated in  the  name. 

A  name  given  a  new  article,  as,  '^Leclanche",  for  a  cer- 
tain kind  of  battery,  becomes  descriptive  and  public  prop- 
erty. 

The  true  test  of  descriptive  words  is  whether  the  public 
will  on  the  whole  regard  the  word  as  an  arbitrary  symbol 
denoting  only  the  origin  and  ownership  of  the  goods,  or  as 
an  advertisement  of  some  desirable  quality  of  the  goods, 
reasonably  indicative  and  descriptive  of  the  thing  intended. 

(4)  What  trade-marks  are  geographicd^  under  (^), 
above. — The  following  are  not  valid  trade-marks;  *'York", 
for  stoves  and  ranges;  "Clinton",  for  wagons;  "Elgin",  for 
watches,  as  to  manufacturers  in  the  same  locality ;  and  "Gre- 
cian", "French",  "German",  "English",  and  the  like.  But 
a  nickname,  as  "Hoozier",  for  machinery,  or  "Yankee",  for 
soap,  is  a  valid  trade-mark.  (4  Am.  Law  &  Prac,  pp.  189- 
94.) 

§  10.  How  traiia  mark  ia  registered  m  Patent  Oflfee^— 
First  write  the  Commissioner  of  Patents,  Washington,  D.  C, 
to  send  you  the  necessary  blanks  (with  a  copy  of  the  law 
and  instructions)  for  application  to  register  a  trade-mark. 
Fill  out  the  application  and  the  sworn  declaration  of  facts, 
and  send  them,  with  a  drawing  of  the  trade-mark,  5  speci- 
mens or  facsimiles  of  the  trade-mark  as  actually  used 
upon  the  goods,  and  a  fee  of  $10.  On  filing  the  applica- 
tion, the  commissioner  causes  an  examination  to  be  made, 
and  if  it  appears  that  the  applicant  is  entitled  to  a  registra- 
tion, the  trade-mark  is  published  in  the  "Official  Gazette",  of 
the  Patent  Office.    Thereupon,  any  one  may  within  30  days, 
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file  a  notice  in  oppoeitioii  duly  verified,  stating  the  grounds 
for  such  opposition.  In  all  such  cases,  and  in  cases  where 
an  applicati<m  interferes  with  a  pending  application  in  Uie 
Patent  Office  or  with  a  certificate  of  registration  previoudy 
issued  to  another  (as  where  one  applies  to  have  a  registration 
canceled),  an  ^interference  proceeding'^  similar  to  those  in 
patent  cases  is  conducted,  and  it  is  thereby  determined  which 
party  is  Mititled  to  registration.  If  no  notice  of  opposition 
is  filed  within  the  80  days,  or  if  the  ^^interference''  is  decided 
in  favor  of  the  applicant,  a  certificate  of  registration  is  issued 
in  due  course,  which  is  good  for  20  years  and  may  be  re- 
newed from  time  to  time  for  like  periods  upon  payment  of 
$10  in  each  case. 

An  appeal  lies  from  the  adverse  decision  of  the  examiner 
to  the  Commissioner  in  person ;  and  from  his  adverse  decision, 
to  the  Court  of  Appeals  of  the  District  of  Columbia. 

§  11.  The  eoets  of  rofiateriBg  trajde-marksw— The  prin- 
cipal fees  connected  with  such  registration  are  as  follows : 

On  filing  each  original  application  for  registration . . .  $10.00 

On  filing  each  application  for  renewal  of  registration . .  10.00 

On  filing  notice  of  opposition  to  registration 10.00 

On  appeal  from  the  examiner  in  charge  to  the  Com- 
missioner of  Patents 15.00 

For  recording  every  assignment,  agreement,  power  of 

attorney,  or  other  paper,  of  SOO  words  or  less 1.00 

Do.,  of  more  than  800  words  and  less  than  1,000  words. .  2.00 

If  two  much  money  is  sent,  the  excess  will  be  refunded. 

§  12^— How  registry  of  tnide-inark  imficatedd — To  give 
public,  the  registry  of  a  trade-mark  must  be  indicated  thereon, 
as  follows :  ^^Kegistered  in  U.  S.  Patent  Office",  or  Reg.  U.  S. 
Pat.  Off." 

§  IS.  InfrmgenieiiL — ^Any  person,  without  the  consent 
of  the  owner,  uses  in  such  interstate,  etc.,  commerce,  a  re- 
production, counterfeit,  copy,  or  colorable  imitation  of  regis* 
tered  trade-mark,  upon  merchandise  of  substantially  the  same 
descriptive  properties,  is  guilty  of  infringement.  If  the  use 
is  only  within  a  state,  the  state  law  controls — see  sections  1 
and  3,  above. 

The  remedies  are  by  action  at  law  for  damages,  or  by 
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suit  in  equity  for  injunction  and  damages.  In  an  action  at 
law,  or  in  the  suit  in  equity,  the  court  may  enter  judgment 
for  any  sum  above  the  amount  found  by  the  verdict  as  the 
actual  damages,  according  to  circumstances,  not  exceeding 
three  times  the  amount  of  the  verdict,  together  with  the  costs. 
In  assessing  profits,  the  plaintiff  is  required  to  prove  the 
defendant's  sales  only ;  the  defendant  must  prove  all  elements 
of  cost  claimed.  The  court  may  also  order  the  destruction 
of  all  labels,  signs,  prints,  packages,  wrappers,  receptacles,  or 
any  reproduction,  counterfeit,  copy,  or  colorable  imitation  of 
it,  in  the  defendant's  possession,  bearing  the  plaintiff's  trade- 
mark. 

§•  14b  ImportatioB  of  tradc-mMrfctrf  ■  Imported  goods 
bearing  foreign  trade-marks  injuriously  imitating  United 
States  trade-marks  shall  be  refused  entry  at  all  United 
States  custom-houses;  and  to  prevent  their  entry,  each  owner 
of  a  trade-mark  should  lodge  with  the  Commissioner  of 
Patents  a  copy  and  description  of  it,  copies  of  which  will  be 
forwarded  to  each  collector  or  other  proper  officer  of  customs. 

§  15.  AssigimiMit  of  traiia  marki.  Trade-marks  may 
be  sold  and  assigned  like  the  good-will  of  a  business,  but  the 
sale  or  assignment  must  be  made  by  instrument  in  writing 
duly  acknowledged  according  to  the  laws  of  the  country  or 
State  in  which  the  same  is  executed.  The  assignment  must 
be  recorded  within  three  months  from  the  date. 
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For  treason  and  misprison  of  treason  (i.  e.,  omission  to 
inform  the  authorities  of  treason),  and  other  offenses  against 
the  sovereignty  of  the  State,  see  Code,  §§  4389-92. 


TREASURERS  (COUNTY  AND  CITY) 

See  Code,  §§  2774-93,  and  Acts  1922,  amending  §§  2776, 
2780.  For  act  requiring  them  to  account  for  interest  received 
upon  funds  of  the  State,  or  any  city,  county,  or  other 
political  subdivision  thereof,  see  Acts  1922,  p. — . 
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TBEASUBY,  AUDITORS,  AND  TREASURER 

For  manner  of  reoeiving  and  di^ursing  it  the  trasury 
and  daties  of  the  auditors  and  treasurer,  see  Code,  §§  2155^ 
9204,  and  Acts  1022,  amending  §  2158. 


TRESPASS 
I.    CMoasAh  Cases 


I    1.    Hontlna  on  another's  land 

i    2.    Unlawful  or  maUdoos  injury  to  pit^perty 

(1)    Qenerml  statute 

(Sr   SpeeUl  statates 

(a)  Fences  and  gates 

(b)  PabUc  baildings,  etc. 

(c)  Vessel  or  other  water  craft 

(d)  Killing  or  injuring,  horse,  cattle,  or  other  beast, 

dog,  or  fowl 

(e)  Canal,  railroad,  electric  raUway,  or  power  com- 
IMiny,  bridge,  flzture,  etc. 

(f)  Trespasses  against  railroads 

(g)  Telephone  and  lines 

(h)     Light  and  power  companies 
(1)     Cemeteries,  burial  grounds,  eta 

II.    CiTiL  Cases 

8  3.  In  general 

S  4.  Injuries  and  trespasses  by  animals 

S  6.  Injuries  to  animals 

S  6.  Form  of  "descrlptlonT'  in  warrant  or  indictment 

This  subject  will  be  presented  under  the  following  heads: 
I.  Criminal  Cases;  11.  Civil  Cases. 

I.    Criminal  Cases 

§  !•  Unlawful  hunting,  trespaasmg,  ctci,  on  anodier^a 
lands. — "All  owners  and  landlord's  and  members  of  their  fam- 
ilies, or  renters,  residing  thereon,  with  the  consent  of  the  land- 
owners, may  hunt  upon  their  own  or  adjoining  lands  without 
a  license''  (Code,  §  334). 

Hunting  outside  the  limits  of  one's  own  or  the  adjoining 
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property,  without  a  license,  is  punishable  by  a  fine  of  $5  to 
$25  (Code,  §  8337).  By  section  3338  of  the  Code,  as  amended 
by  Acts  1922:  ^^If  any  person  without  the  consent  of  the 
owner  or  the  consent  of  a  tenant  who  has  been  granted  in 
writing  specified  exclusive  hunting  privileges  on  said  land 
by  a  landlord,  shoot,  hunt,  range,  fish,  trap,  or  fowl  on  or 
in  the  lands,  waters,  mill  ponds,  or  private  ponds  of  another, 
other  than  uninclosed  mountain  lands  west  of  the  Blue  Ridge 
mountains  not  used  for  cultivation,  he  shall  be  deemed  guilty 
of  a  trespass,  and  upon  conviction  thereof  shall  be  fined  not 
more  than  $50  (the  above  shall  not  apply  to  bona  fide  fox 
and  deer  hunters) ,  and  in  addition  thereto  shall  be  liable  to  an 
action  for  damages ;  and  if  any  person,  after  being  warned  not 
to  do  so  by  the  owner  or  tenant  of  any  premises,  shall  go  upon 
the  lands  of  the  said  owner  or  tenant,  he  shall,  in  addition  to 
the  liabilities  imposed  under  this  section,  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  punished  by  a  fine 
not  exceeding  fifty  dollars  or  imprisoned  in  the  county  jail 
not  exceeding  sixty  days,  or  both,  in  the  discretion  of  the 
justice  or  jury  trying  the  case." 

Upon  conviction  a  third  time,  the  justice  shall  require 
the  offender  to  give  a  recognizance,  with  sufficient  surety,  for 
his  good  behavior  for  a  year,  and  if  he  fail  to  do  so  commit 
him  to  jail  for  one  month,  unless  he  sooner  give  it  (Code,  § 
3362). 

For  the  law  (which  must  first  be  adopted  by  the  board 
of  supervisors)  as  to  trapping,  etc.,  for  fur-or-hair-bearing 
animals  on  another's  land,  see  Code,  §§  3348-55. 

§  2.  Unlawful  or  malicioas  injury  to  property.^ — (1) 
General  statute. — By  section  4479  of  the  Code :  ^'If  any  person, 
unlawfully,  but  not  feloniously,  take  and  carry  away,  or  de- 
stroy, deface,  or  injure  any  property,  real  or  personal,  not  his 
own,  or  break  down,  destroy,  deface,  injure  or  remove  any 
monument  erected  for  the  purpose  of  marking  the  site  of  any 
engagement  fought  during  the  War  between  the  States,  or 
for  the  purpose  of  designating  the  boundaries  of  any  city, 
town,  tract  of  land,  or  any  tree  marked  for  that  purpose,  he 
shall  be  fined  not  less  than  $5  nor  more  than  $500.'' 

At  common  law  a  trespass  is  only  a  civil  injury,  unless 
the  injury  be  committed  with  special  malice  to  the  owner. 
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or  involves  a  breach  of  the  peace.  Under  the  statute,  the  act 
need  only  be  unlawful,  and  not  felonious  nor  under  a  bona 
fide  claim  of  right,  and  may  relate  to  any  property,  real  or 
personal,  including  living  domestic  animals — other  than  dogs, 
cats,  and  animals  kept  for  curiosity  or  whim— even  though 
they  be  on  the  defendant's  land.     (H's  G.  &  M.  p.  373.) 

(2)  Special  statutes. — (a)  Fences  and  gates. — ^Pulling 
down  fences  or  leaving  open  gates  of  another,  or  leaving  open 
a  gate  at  any  public  or  private  railroad  crossing  is  fineable 
$5  to  $20,  to  be  recovered  before  a  justice  (Code,  §  4481). 

(b)  Pvhlic  buUdingSy  etc. — ^Wilfully  and  maliciously 
to  injure  such  property,  statuary,  or  furniture,  is  fineable 
not  over  $300,  or  jail  not  over  60  days,  or  both  (Code,  § 
4482). 

To  constitute  an  offense  under  this  section  the  act  must 
be  done  "wilfully  and  maliciously."  The  word  "wilfully,"  in 
law,  as  in  conmion  speech,  means  purposely,  intending  the  re- 
sult which  ensues.  But  while  "maliciously,"  in  common  accep- 
tation, means  with  ill-will  against  a  person,  in  its  legal  sense 
its  meaning  is  closely  allied  to  that  of  wilfully,  signifying 
the  wilful  doing  of  a  wrongful  act  without  just  cause  or  ex- 
cuse. A  malicious  trespass,  therefore,  under  the  foregoing 
section,  as  under  this  chapter  generally,  means  nothing  more 
than  a  trespass  committed  intentionally  without  just  cause  or 
excuse.     (H's  G.  &  M.,  p.  375.) 

Inquiries  to  trees,  fences,  or  herbage  on  the  grounds  of 
the  Capitol,  or  in  any  public  square,  is  fineable  not  over  $300 
(Code,  §  4483). 

(c)  Vessel  or  other  water  craft. — ^Wilfully  destroying 
if  it  or  the  property  aboard  is  worth  $50,  is  punishable  by 
penitentiary  1  to  10  years;  if  of  less  value,  fine  not  over  $500 
or  jail  not  over  12  months,  or  both  (Code,  §  4466). 

(d)  Killing  or  injuring y  horse ^  cattle^  or  other  beeatj 
dog^  or  fowl. — See  AmmalSy  etc.^  section  12,  (2),  (3),  (4). 

(e)  Canaly  railroad^  electric  railway ^  or  power  com- 
paavj/y  bridgcj  fixture,  etc. — ^Maliciously  to  injure,  obstruct, 
remove,  etc.,  thereby  putting  lives  in  .peril,  is  punishable  by 
penitentiary  2  to  10  years;  and  in  case  of  death,  the  offense 
is  murder;  unlawfully,  but  not  maliciously  committing  the 
offense,  is  punishable  by  penitentiary  1  to  3  years,  or  jail 
not  over  12  months  and  fine  $100  to  $500  (Code,  §  4468). 
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(f)  Trespasses  against  railroads. — See  Railroads  and 
Railroad  Companies^  section  8. 

(g)  Telephone  lines. — Maliciously  to  injure  phone  or 
lines,  to  copy  message,  or  obstruct  sending  message,  or  to  con- 
spire to  do  so,  is  fineable  not  over  $500,  or  jail  not  over  12 
months,  or  both  (Code,  §§  4477,  4782). 

(h)  Light  and  pov)er  companies. — Theft  or  unlawful 
interference  with,  is  fineable  not  over  $500,  or  jail  not  over 
12  months,  or  both  (Code,  §  4478). 

(i)  UnaiUhorized  use  of  automobiles  or  motor  vehicles. 
— ^This  is  fineable  not  over  $500,  or  jail  not  over  12  months, 
or  both  (Code,  §§  4480,  4782). 

(j)  Cem^terieSy  burial  grounds^  etc. — ^Wilful  injuries  as 
to,  is  punishable  by  al  fine  not  over  $100  or  jail  not  over  6 
months  (Code,  §  4553).  Robbing  a  grave  is  a  felony  (Code, 
§  4552).    See,  also.  Burying  Grounds. 

II.    Civil  Cases 

§  3.  In  generaL— Civil  injury  may  be  done  to  one's 
property  in  various  ways;  as,  in  the  cases  of  the  injuries 
mentioned  in  section  2,  (1),  above,  and  in  many  of  the 
special  instances  mentioned  in  section  2,  (2),  above,  for  which 
the  trespasser  may  be  made  to  pay  damages  in  addition  to 
being  punished  as  a  criminal.  It  matters  not  whether  the 
damage  be  done  by  the  defendant  himself  or  by  his  servant, 
agent  or  employee  by  his  direction,  either  being  liable,  and 
if  a  man  keeps  a  dog  or  other  brute  animal  used  to  do  mis- 
chief, as  by  worrying  sheep  or  the  like,  or  likely,  from  its 
nature,  to  do  mischief,  the  owner  must  answer  for  the  con- 
sequences, if  he  knows  of  such  evil  habit  or  nature.  Also,  to 
set  traps  on  one's  land,  but  baited  with  strong  scented  bait 
alluring  the  neighboring  dogs  from  the  owner's  premiM»  or 
from  the  highway,  makes  the  trapper  liable. 

It  is  also  a  trespass  to  take  one's  property  unlawfully, 
for  which  detinue  lies — see  Detinue;  or  if  the  one's  property 
be  appropriated  by  another  to  his  own  use,  the  trespass  is 
remedied  by  suing  for  its  value  and  damages,  in  trover" —  , 
see  Trover  and  Conversion. 

Also,  going  on  another's  land  without  lawful  authority, 
by  one's  self,  servants  or  cattle,  and  doing  some  damage 
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thereto,  however  small,  though  it  be  only  treading  down  his 
graaa,  is  a  trespass  for  which  damages  may  be  recovered. 
(4  Min.  Inst  547,  666.) 

(2)  Injuries  and  tresjHisMes  by  animaU. — See  AnimiiU, 
Fotelsj  eie.j  section  9. 

(8)  Injuriea  to  amimaU. — See  Animals^  FovoiU^  ete.^  sec- 
tion 10. 

§  4b    Form  of  **Jaecriptioo*^  in  wanraafc 


No.   1.      UHLAWTTTI*  TUBPASS  QBfBULIXT 

(Code,  I  4479.) 


''did  milawfallj,  but  not  Monlously,  defttee  and  Injure,  (or  i^fm 
and  4e$troy)  a  certain  (naming  the  property,  real  or  penonal),  not 
the  proper^  of  the  said  C.  D.,  but  the  property  of  the  s&ld  A.  B^  by 
(here  state  briefly  the  Injury)." 


No.  2.    UNULwruu^T  CAaarnfo  Awat  Puqpibtt 

DwBCumoK: 

"did  unlawfully,  but  not  feloniously  take  and  carry  away  csrtaio 
(statina  what),  not  the  property  of  the  said  C.  D.,  but  the  property  <tf 
the  said  A.  B." 


No.  3.      UNLAWVUL  TbBSPASS  AOAINST  MOHUlOEirTS 


No.  4.    iNJtTBUfG  OB  RBMoymo  a  MoiruMEirc  Bascn3>  to  Vesbss^^ 

BOUITOABIXS 

(Idem.) 

Descbiftioh: 

"did  unlawfolly,  but  not  feloniously,  deface  (or  break  down,  infwr^f 
and  remove)  a  certain  monument,  erected  for  the  purpose  of  deeigi^' 
ing  the  boundaries  of  the  town  (or  city)  of ." 


No.  5.    iNJuamo  oa  Dbbtbotihg  a  Lxhs  Tbeb 

(Idem.) 
Dbscbiption: 
"did  unlawfally,  but  not  feloniously,  cut  down  and  destroy  a  ce^ 
tain  tree,  marked  for  the  purpose  of  designating  the  boundaries  o^ 
the  adjoining  lands  of  the  said  A.  B.  and  one  B.  F." 
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No.  6.    Ihjttbxko  <tt  REMOnKQ  A  TovBSixms 

(Code,  I  8795.) 

Debcbiftioh: 

"did    wilfully    and    maliciouBly    matllate,    deface,    and    injure   (or 

deitroy  or  remove)  a  certain  tombstone  placed  in  the cemetery  (or 

graveyard)  to  mark  the  graye  and  last  restinc  place  of  B.  F.»  de- 
ceased." 


No.  7.    Injxtbxhg  or  Rehovikg  a  Fence  ABOUin>  a  QsAyB 

ildenv.) 
Descbiftion: 

« 

"did  willfully  and  maliciously  mutilate,  defkce,  and  injure  (or 
dettray  or  remove)  a  certain  (naming  the  property,  real  or  personal),, 
not  the  ffrave-yard)  for  the  protection  and  ornament  of  the  tomb  and 
bust  resting  place  of  E.  F.,  deceased."  , 


No.  8.    Injttbing  ob  Destbotiko  a  Tux,  Piakt,  <m  Shbub  m  a 


{Idem.) 

DESGBimON: 

"did  unlawfully  and  maliciously  cut,  break,  and  Injure  (or  dettrop 
or  remove)  a  certain  tree,  shrub,  or  plant  in  the cemetery." 


TRIALS 
See  Criminal  Law  and  Procedure;  Pleading  and  Its  Incidents 

§  1.    Several  atepa  and  inddents  of  triab: — 

(1)  Court  docket — See  4  Min.  Inst.  808. 

(2)  Continuance.— See  4  Min.  Inst.  808;  Burks'  PL  A 
Pr.,  §  241  &  seq. 

(3)  Removal  of  cause. — See  4  Min.  Inst.  808  &  seq.;  and 
Code,  §§  6175-7. 

(4)  Trial.— See  4  Min.  Inst.  812  &  seq. 

(6)  Opening  statement  to  jury. — See  4  Min.  Inst.,  824: 
Burks'  PL  &  Pr.,  §§  264-6 ;  and  Code,  §  4905. 

(6)  Evidence. — See  4  Min.  Inst.  824  &  seq.,  and  title 
Evidence. 
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(7)  Bill  of  exceptions  or  certifictUe. — See  4  Min.  Inst 
897,  912;  Burks'  PL  &  Pr.,  §  281  &  seq.;  and  Code,  §§  6252-3. 

(8)  Argument  to  jury. — See  4  Min.  Inst.,  903;  Burks' 
PI.  A  Pr.,  §§  292-6;  and  Code,  §  6266. 

(9)  Instructions  to  jury. — See  4  Min.  Inst.  918;  Burks' 
PI.  &  Pr.,  §  265  &  seq. ;  and  Code,  §  6003. 

(10)  Demurrer  to  evidence. — See  4  Min.  Inst.  920; 
Burks'  PI.  &  Pr.,  §  266  4  seq,;  and  Code,  §  6117. 

(11)  Adjournment  and  discharge  of  jury. — See  4  Min. 
Inst.  905. 

(12)  Special  verdict. — See  4  Min.  Inst.,  923. 

(18)     Case  agreed^  or  special  case. — See  4  Min.  Inst.  925. 

(14)  Verdict.— See  4  Min.  Inst.  906;  Burks'  PL  &  Pr., 
§  297  &  seq. 

(15)  Motion  for  new  trial. — See  4  Min.  Inst.,  928  A 
seq.;  Burks'  PL  &  Pr.,  §  303;  and  Code,  §§  3522,  602«,  6251, 
6254,  6260. 

(16)  Motion  in  arrest  of  judgm^ent. — See  4  Min.  Inst. 
939  &  seq. ;  Burks'  PL  &  Pr.,  §  ^5. 

(17)  Motion  for  judgment  notvnthstanding  verdict. — 
Bee  4  Min.  Inst.,  946;  Burks'  PL  &  Pr.,  §  306. 

(18)  Motion  for  repleader. — See  4  Min.  Inst.,  948; 
Bulks'  PL  &  Pr.,  §  307. 

(19)  Motion  for  venire  facias  de  novo. — See  4  Min.  Inst. 
P50  &  seq. ;  Burks'  PL  &  Pr.,  §  308 ;  Code,  §  6002. 

(20)  Change  of  parties  by  death  or  othenvise. — See  4 
Min.  Inst.  976  &  seq.,  and  title  Parties  (Change  of). 

(21)  Judgment.— 8ee  4  Min.  Inst.  984  &Seq.;  Burks*  PL 
&  Pr.,  §  320  &  seq.,  and  title  Judgment  Lien. 

(22)  Execution. — See  4  Min.  Inst.  984  &  seq.,  and  title 
Execution. 

(23)  Appeal.— Se^  4  Min.  Inst.  1050  &  seq.,  and  title 
Appeals. 

§  2.    Statutory  provisioiu:— 

(1)  Trial  and  its  incidents  in  criminal  cases. — See  Crimr- 
inal  Law  and  Procedure,  sections  12  to  19.  For  general 
provisions  as  to  proceedings  in  criminal  cases,  see  Code,  §§ 
4967-86.    For  change  of  venue,  see  section  3,  below. 

(2)  Trial  in  civU  cases. — For  court  docket,  inquiry  of 
damages,  trial  by  jury,  and  judgments  and  decrees  for  money, 
see  Code,  §§  6243-65,  and  Acts  1922,  amending  §  6245. 
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For  general  provisions  as  to  civil  cases,  see  Code,  §§ 
6878-7. 

i  3.  Change  of  Tcmia.— See  4  Min.  Inst.  1173-5;  Burks' 
PL  &  Pr.,  §  186;  124  Va.  1;  Criminal  Law  and  Procedure, 
section  18,  (10).    See,  also.  Removal  of  Causes. 


TROVER  AND  CONVERSION 
(See  ^^Burks'  Pleading  and  Practice''  (new  ed.),  same  title.) 
See  DeUwae;  Justice  of  the  Peace,  div.  I.,  section  8,  (1) 
§  1.    DefinitioiL^-This  is  an  action  for  the  recovery  of 


damages  for  the  wrongful  conversion  of  another's  property  to 
one's  own  use.     (4  Min.  Inst.  542.) 

§  2.    What  neoeasary  to  aupport  trovier  and  convaraioii. 

—To  support  an  action  of  trovfer,  as  it  is  briefly  called,  the 
plaintiff  must  have  had,  at  the  time  of  the  conversion,  an 
absolute  or  special  property  in  the  thing  in  controversy,  and 
also  the  actual  possession  or  the  right  to  immediate  posses- 
sion of  it.  The  conversion  may  be  by  wrongfully  taking  or 
detaining  the  property  or  by  illegally  using  or  misusing  it, 
or  assuming  ownership  over  it.     (4  Min.  Inst.  548-4.) 

§  3.    Form  of  warrant  of  trovier.^ — [See    Justice    of    the 
Peace,  div.  I.,  section  4,  No.  5.] 


TRUSTS  AND  TRUSTEES 

See  Deed  of  Trust 

i    1.    Definition  of  tnut;   kinds 
i    2.    BzpresB  trust 
i    8.    Resoltinc  trust 

(1)  Resulting  trust  for  grantor's  benefit 

(2)  Resulting  trust  for  third  person's  benefit 

(a)  Of  equitable  oonversion 

(b)  Where  land  conveyed  to  one,  while  consideratioa 
is  paid  by  another 
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(c)  Conreyanoe  to  one  partner  of  land  paid  for  with 
partnership  tnnds 

(d)  One  of  joint  granteee  paying  pnrdiafle  money 
beyond  his  proportion 

i    4.    Constnictire  trusts 
i    5.    General  rules  goYeming  trust  estates 
i    6.    Trust  estate  liable  to  debts  and  cbarges  of  benefldaiy; 
,  certain  spendthrift*  trusts  excepted 

i    7.    Rights  of  the  beneficiary 
i    8.    Status  of  a  purchaser  of  the  trust  subject 
i    9.    When  purchaser  to  see  to  application  of  purchase  money 
i  10.    Duties  and  obligations  of  trustee 

(1)  General  duties 

(2)  Trustee  may  ask  aid  of  court  in  case  of  doubt  tx 
difficulties 

(3)  Trust  estate  not  to  be  used  for  private  advantage 

(4)  Trustee  to  indonnify  beneftdary  for  breach  of  trust 

(5)  Trustee  u>.  preserve  the  trust  property 

(6)  Trustee's  duty  as  to  investments  and  security 
i    11.    Joint  action  of  several  trustees 

i  12.  Trustee's  compensation 

S  18.  Trustee  declining  the  trust 

S  14.  Substitution  of  trustee,  in  case  of  vacancy;  bond;  removal 

i  16.  Vague  and  indefinite  trusts 

i  16.  Charitable,  religious,  and  educational  trusts 

§  1.  Definitioo  of  tmat;  kinds^— A  trust  is  a  right  of 
property,  real  or  personal,  held  by  one  person,  called  the 
trustee,  for  the  use  or  benefit  of  another,  called  the  benefi- 
ciary. As  to  origin  they  may  be  classed  as  express  and  im- 
plied. An  implied  trust  is  one  not  expressed,  but  deducible 
from  the  nature  of  the  transaction  as  a  matter  of  intent, 
called  a  resulting  trust;  or  one  imposed  by  equity  upon  the 
owner  of  the  property,  upon  certain  principles  of  natural 
justice  or  equity,  independently  of  the  intention  of  the  parties, 
called  a  constructive  trust. 

§  2.  Express  tmat^— This  is  one  created  in  express 
terms  in  the  deed,  will,  or  other  writing.  It  is  not  necessary, 
especially  in  a  will,  to  use  the  word  'use"  or  '*trust,"  or 
other  technical  language.  The  question  for  the  court  is, 
''what  does  the  language  mean?"  If,  fairly  interpreted,  the 
language  means,  the  property  is  intended  for  another's  use 
or  benefit,  it  is  a  trust;  otherwise,  if  only  a  wish  or  hope  or 
desire  is  expressed.  In  many  cases  it  seems  almost  a  guess 
by  the  court  what  was  really  intended.     Express  trusts  are 
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found  in  wills,  marriage  settlements,  mortgages,  deeds  of 
trust,  general  assignments,  and  oth^r  conveyances  and  eon- 
tracts. 

§  3.  Retnltiiig  tnutr— An  implied  resulting  trust  (see 
section  1,  above)  may  be  for  the  benefit  of  the  grantor  or  testa- 
tor, or  for  the  benefit  of  a  third  person.  (1)  Resulting  trust  for 
graofUof^B  benefit. — ^The  grantee  or  party  taking  under  a  will 
takes  the  legal  estate  only,  the  equitable  interest,  or  so  much 
as  remains  undisposed  of,  or  fails  to  take  effect,  results  to 
the  grantor  or  testator,  or  his  heirs.  Oral  evidence  may  be 
used  to  repel  such  a  trust  arising  by  operation  of  law,  but 
not  where  gathered  from  the  terms  of  the  instrument  itself. 
A  resulting  trust  arises,  (a)  where  a  conveyance  of  land 
is  made  without  any  consideration  or  any  declaration  of 
uses,  and  not  intended  as  a  gift;  but  a  consideration  stated 
cannot  be  disproved  by  oral  evidence,  in  the  absence  of  fraud 
or  mistake;  (b)  where  a  conveyance  is  made  to  a  trustee, 
and  a  trust  is  declared  as  to  part  of  the  estate  conveyed, 
but  the  conveyance  is  silent  as  to  the  residue;  (c)  where  the 
conveyance  is  upon  such  trusts  as  shall  be  appointed,  and 
there  is  a  default  of  appointment;  (d)  where  a  trust  is  cre- 
ated by  a  will,  but  the  beneficiary  is  not  disclosed  or  discover- 
able from  the  will,  in  which  case  oral  evidence  is  not  admiss- 
ible, in  the  absence  of  fraud,  to  show  how  was  intended;  or 
(e)  where  land  is  conveyed  upon  particular  trusts,  which  fail 
to  take  effect,  as,  where  a  testator  devises  lands  to  a  trustee  in 
trust  to  sell  and  apply  the  purchase  money  in  a  particular  man- 
ner, which  cannot  be  done,  the  fund,  though  now  money,  will 
result  as  land  to  the  heir.     (1  M's  Real  Prop.,  §§  468-9.) 

(2)  Resulting  trust  for  third  persotCs  benefit, — ^These 
trusts  are  in  cases: 

(a)  Of  equitable  conversion. — ^As,  where  a  contract  is 
made  for  the  sale  of  land,  the  seller  is  regarded  in  equity  as 
the  trustee  for  the  purchaser,  and  the  purchaser  as  trustee 
of  the  money  for  the  seller,  the  purchaser's  interest  being 
treated  as  real  estate,  and  the  seller's  interest  as  personalty 
— see,  also,  Real  Estate,  section  1,  (1). 

(b)  Where  land  conveyed  to  one,  while  consideration 
is  paid  by  another, — This  may  be  shown  by  oral  evidence. 
The  payment  must  be  at  the  time  or  before  the  purchase. 
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The  presumption  of  a  trust  may  be  repelled  by  eyidenoe  or 
inference  from  the  relation  of  the  parties;  as,  in  case  of  a 
parent,  guardian,  or  the  grantee's  husband,  there  is  no  trust 
for  them,  but  it  will  be  presumed  they  int^ided  to  make  a 
provision  for  the  child  or  wife,  unless,  indeed  the  contrary 
clearly  appears. 

(c)  Cowoeyaokce  to  one  partner  of  land  paid  for  noUh 
partnership  funds. — ^This  may  be  shown  by  oral  evidence,  and 
oral  evidence  may  be  used  to  repeal  the  trust  See  PcertnersMps. 

(d)  One  of  joint  grantees  paying  purchase  numey  be- 
yond  Ms  proportion. — He  has  a  lien  for  the  excess,  and  like- 
wise in  the  case  of  repairs  and  improvements,  and  a  trust 
is  raised  in  his  favor  for  the  amount.  (1  M's  Beal  Prop., 
§§  473-7.) 

§  4.  CopstrucUv  tmatSd — ^These  arise  independently 
of  the  intention  of  the  parties  by  construction  of  law,  being 
fastened  upon  the  conscience  of  him  who  has  the  legal  es- 
tate, in  order  to  prevent  a  fraud,  actual  or  constructive;  as 
(1)  where  a  conveyance  is  made  to  a  trustee  personally, 
but  is  paid  for  in  trust  money,  which  may  be  shown  by  oral 
testimony,  where  only  part  trust  money  is  used,  the  trust 
creates  a)  lien  for  that  amount:  (2)  where  a  renewal  of  a 
lease  is  obtained  in  his  own  name  by  a  trustee,  or  other  per- 
son standing  in  a  confidential  relation:  (3)  where  a  pur- 
chase of  the  trust  estate,  is  made  by  trustee,  as,  where  he 
purchases  claims  or  incumbrances  against  the  trust  estate 
at  a  discount;  and  likewise  as  to  the  dealings  of  a  joint  tenant 
or  co-parcener  or  an  agent:  (4)  where  fraud  has  occurred 
in  obtaining  a  conveyance,  as,  where  an  heir  prevents  a  will 
to  another  by  personally  promising  to  make  the  transfer 
personally,  or  an  agent  to  buy  an  estate  for  his  principal 
buys  it  for  himself.     (1  M's  Real  Prop.,  §§  478-82.) 

§  5.  General  mles  goveming  tmat  eatatesw — ^They  are  in 
general  the  same  as  in  case  of  legal  estates,  except  a  pur- 
chaser for  valuable  consideration  and  without  notice  of  the 
trust  is  not  bound  to  execute  it.  They  may  be  conveyed, 
willed,  or  inherited  and  are  subject  to  dower  or  curtesy  and 
liable  to  escheat  (Code,  §  514),  like  legal  estates. 

An  equitable  estate  will  not  support  an  action  of  eject- 
ment or  unlawful  detainer;  nor  a  defense  thereto,  except  in 
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two  cases,  (1)  where  the  defendant  has  a  contract  of  pur- 
chase and  entitled  to  a  conveyance;  and  (2)  where  in 
an  action  by  a  mortgagee  or  trustee  against  the  mort- 
gagor or  grantor  the  defendant  can  prove  the  payment  of 
the  whole  or  the  full  accomplishment  of  the  trust,  and  so 
entitled  to  a  revesting  of  the  legal  title  in  him  (Code,  §§  5471- 
3).    (1  M's  Real  Prop.,  §§  483-6.) 

As  to  liability  for  debts,  see  section  6,  below. 

§  C  Trust  esUttt  liable  to  debto  and  diargea  of  bcnefi* 
dbiy;  certain  q^ondthrift  tmats  oxoeplod.^— >Trust  estates  are 
liable  at  common  law  and  by  statute  (Code,  §  5157)  to  the 
debts  and  charges  of  the  beneficiary,  and  are  subject  to  the 
lien  of  a  judgment  or  execution.  In  the  case  of  personalty,  the 
estate  may  be  levied  on,  unless  the  trust  is  so  indefinite  as  to 
cause  a  sacrifice  by  sale,  the  proper  remedy  then  being  in  eq- 
uity, as,  in  the  case  of  mortgages  and  deeds  of  trust  to  secure 
debts,  or  any  unascertained  equitable  interest,  such  as  a  trust 
for  the  maintenance  of  a  family;  though  otherwise  where  the 
trust  is  to  permit  husband  and  wife  to  enjoy  all  the  interests 
and  profits  of  the  property  during  marriage.  (1  M's  Real 
Prop.,  §  484.) 

As  to  liability  of  trust  estates  for  debts  there  are  now  an 
exception  in  the  case  of  certain  ^spendthrift  trusts."  A  spend- 
thrift trust  is  where  property  is  conveyed  to  a  trustee  to  hold 
for  a  certain  person  (supposedly  a  spendthrift)  for  his  life  and 
not  to  be  subject  to  any  claim  by  his  creditors  or  power  by  him 
to  transfer  the  property.  Such  trusts  have  been  held  in  Vir- 
ginia to  be  void  (100  Va.  169,  178,  179).  But  the  Revisers  of 
the  new  Code  have  allowed  certain  spendthrift  trusts  (sup- 
posedly valid),  by  adding  the  following  to  section  5157  of 
the  Code:  ^^But  any  such  estate  not  exceeding  $100,000 
in  actual  value,  may  be  holden  or  possessed  in  trust  upon 
condition  that  the  corpus  (i.  e.,  body  or  principal)  thereof 
and  income  therefrom,  or  either  of  them,  shall  be  applied 
by  the  trustee  to  the  support  and  maintenance  of  the  benefi- 
ciaries without  being  subject  to  their  liabilities  or  to  aliena- 
tion (i.  e.,  transfer;  by  them,  but  no  such  trust  shall  operate 
to  the  prejudice  of  any  existing  creditor  of  the  creator  of  such 
trust." 

§  7.    Rigiita  of  the  beneficiary.^ — ^A  court  of  equity  will 
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compel  trustees,  (1)  to  permit  the  beneficiftrr  to  receive  the 
rents  and  profits  of  the  land;  (2)  to  execute  such  eonv^- 
ances  as  the  beneficiary  shall  direct;  and -(3)  to  defend  the 
title  of  the  land  in  any  court  of  taw  or  equity.  But  the  bene- 
ficiary is  entitled  to  a  conveyance  only  where  the  whole  of 
.  the  trust  belongs  to  him  and  the  instrument  does  not  forbid 
and  the  trustee  is  clothed  with  do  discretion  in  the  manage- 
ment of  the  trust.     (1  M's  Real  Prop.,  §  487.) 

8  $.  Status  of  ■  porckaMr  of  die  tnut  subjeet.— If  with 
notice,  he  becomes  a  constructive  trustee  and  must  execute 
the  trust,  however  valuable  the  consideration  paid ;  and  if  he 
sells  to  an  innocent  purchaser  without  notice,  whereby  it  is 
exempted  from  the  trust,  he  is  personally  responsible  to  the 
beneficiary  for  the  value  of  the  property;  and  if  the  trustee 
sacrifices  the  property,  both  he  and  purchaser  are  prima  facie 
liable.  A  trustee's  conveyance,  however  irregular,  passes  the 
legal  title.  And  a  purchaser  for  value  and  without  notice  is 
not  affected  by  any  latent  or  hidden  equity,  whether  a  lien, 
trust,  fund,  or  other  claim.  iTo  be  an  innocent  purchaser  he 
must  have  paid  a  valuable  consideration  ("love  and  affection" 
not  sufficient),  and  has  or  is  entitled  to  call  for  a  conveyance 
of  the  legal  title  before  he  had  notice  of  the  trust.  This 
notice  may  be  actual  knowledge  of  the  fact  or  such  facts 
from  which  qotice  may  be  inferred,  or  by  recordation.  (1 
M's  Real  Prop.,  §  489.) 

By  statute  (§  5200),  it  is  provided:  "And  as  against 
any  person  claiming  under  a  deed  or  other  writing  which 
'  shall  not  have  been  admitted  to  record  before  payment  by  a 
subsequent  purchaser  for  valuable  consideration  of  the  whole 
or  a  part  of  his  purchase  money,  such  subsequent  purchaser, 
notwithstanding  such  deed  or  other  writing  be  admitted  to 
record  before  he  becomes  a  complete  purchaser,  shall,  in 
equity,  have  a  lien  on  the  property  purchased  by 
a  subsequent  purchaser  for  valuajblo  consideration  of  the 
whole  or  a  part  of  his  purchase  money,  such  subsequent 
purchaser,  notwithstanding  such  deed  or  other  writing  be  ad- 
mitted to  record  before  he  becomes  a  complete  purchaser, 
shall,  in  equity,  have  a  lien  on  the  property  purchased  by 
him,  for  so  much  of  his  purchase  money  as  he  may  have 
paid  before  notice." 
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§  ••    WImb  purchaaer  to  see  to  iqiplicatkm  of  imrdbase 

—In  equity,  a  purchaser  with  notice  of  a  trust,  if  the 
trustee  is  not  expressly  or  impliedly  given  power  to  receipt, 
must  see  that  the  purchase  money  reaches  the  proper  parties 
— in  other  words  he  should  take  their  receipts,  unless  indeed 
the  trust-deed  expressly  provides  that  he  shall  not  be  so  found. 
There  can  be  no  implied  power  in  the  trustee  to  give  re- 
ceipts, where  the  purchaser  has  no  notice.  If  the  instrument, 
expressly  or  impliedly,  designate  the  person  to  whom  the 
trustee  is  to  pay  the  money,  even  though  nothing  be  said 
about  receipts,  the  power  to  give  receipts  is  implied;  as,  in 
an  ordinary  deed  of  trust  to  secure  debts,  or  where  the 
trustee  is  authorized  to  sell  and  reinvest;  but  if  such  sale 
is  a  breach  of  trust,  of  which  the  purchaser  has  notice,  he 
takes  subject  to  the  trusts.  If  there  is  any  uncertainty  as  to 
whom  the  trustee  is  to  pay,  or  the  amount  to  be  paid,  the  power 
to  give  receipts  will  be  implied.  To  hold  the  purchaser  liable 
to  application  of  purchase  money,  the  trust  must  be  of  a  definite 
and  limited  nature :  as,  in  the  case  of  trusts  to  pay  legacies,  an- 
nuities, or  scheduled  debts,  either  where  the  lands  are  given  to 
be  sold,  or  are  only  charged  with  the  payment  of  debts;  or 
where  the  trust  is  to  build  a  house  or  to  pay  a  specific  debt. 
On  the  other  hand,  where  the  trust  is  general  and  unlimited 
in  its  nature,  or  likely  to  be  of  long  continuance,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase  money : 
as,  trusts  to  pay  debts  not  scheduled,  or  to  pay  both  debts  and 
legacies,  or  to  invest  money  for  several  subjects  more  or  less 
distant.    (1  M's  Real  Prop.,  §§  490-6.) 

I  lOi  Datiea  and  oUBgations  of  tmateo.— 
(1)  General  duties. — He  is  bound  in  general  to  do  what- 
ever is  necessary  and  proper  for  the  due  execution  of  the  trust; 
to  defend  the  title  at  law,  and  if  useful  and  practicable  to 
give  notice  to  the  beneficiary  of  any  suit  affecting  the  title; 
to  prevent  waste  or  injury  to  the  trust  property;  to  keep 
regular  accounts;  to  obtam,  if  possible,  and  to  afford  the 
beneficiary,  accurate  information  touching  the  trust  subject; 
to  act  with  reasonable  diligence;  to  exercise,  in  case  of  a 
joint  trust,  due  caution  and  vigilance  touching  the  approval 
of  and  acquiescence  in  the  acts  of  his  co-trustees;  and  if  the 
instrument  creating  the  trust  contains  any  special  directions, 
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cotDpel  trustees,  (1)  to  permit  the  beneBciar;  to  receive  the 
rents  and  proSts  of  the  luid;  (3)  to  execute  such  convey- 
ances as  the  beneSciary  shall  direct;  and  -(3)  to  defend  the 
title  of  the  land  in  an;  court  of  law  or  equit;.  But  the  bene- 
ficiar;  is  entitled  to  a  conveyance  only  where  the  whole  of 
.  the  trust  belongs  to  him  and  the  instrument  does  not  forbid 
and  the  trustee  is  clothed  with  no  discretion  in  the  manage- 
ment of  the  trust.     {1  M's  Keal  Prop.,  g  487.) 

§  8.  Staiiu  of  a  porcluwar  of  the  tmtt  subject. — If  with 
notice,  he  becomes  a  constructive  trustee  and  must  execute 
the  trust,  however  valuable  the  consideration  paid;  and  if  he 
sells  to  an  innocent  purchaser  without  notice,  whereby  it  is 
exempted  from  the  trust,  he  is  personally  responsible  to  the 
beneficiary  for  the  value  of  the  property;  and  if  the  trustee 
sacrifices  the  property,  both  he  and  purchaser  are  prima  facie 
liable.  A  trustee^s  conveyance,  however  irregular,  passes  the 
l^al  title.  And  a  purchaser  for  value  and  without  notice  is 
not  affected  by  any  latent  or  hidden  equity,  whether  a  lien, 
trust,  fund,  or  other  claim,  ^o  be  an  innocent  purchaser  he 
must  have  paid  a  valuable  consideration  ("love  and  affecticm" 
not  sufficient) ,  and  has  or  is  entitled  to  call  for  a  conveyance 
of  the  legal  title  before  he  had  notice  of  the  trust.  This 
notice  may  be  actual  knowledge  of  the  fact  or  such  facts 
from  which  notice  may  be  inferred,  or  by  recordation.  (1 
M's  Eeal  Prop.,  §  489.) 

By  statute  (|  5200),  it  is  provided:  "And  as  against 
any  person  claiming  under  a  deed  or  other  writing  which 
shall  not  have  been  admitted  to  record  before  payment  by  a 
subsequent  purchaser  for  valuable  consideration  of  the  whole 
or  a  part  of  his  purchase  money,  such  subsequent  purchaser, 
notwithstanding  such  deed  or  other  writing  be  admitted  to 
record  before  he  becomes  a  complete  purchaser,  shall,  in 
equity,  have  a  lien  on  the  property  purchased  by 
a  subsequent  purchaser  for  valuable  consideration  of  the 
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rate  from  his  own  in  bank;  otherwise,  if  the  bank  fails,  he 
is  Uable  for  the  los&     (1  M's  Beal  Prop.,  §  503.) 

(6)  Trustee* B  duty  as  to  in/vestments  and  security. — ^He 
should  invest  only  in  stocks  or  securities  sanctioned  by  the 
usage  of  courts  of  equity;  never  in  mere  personal  securities; 
he  must  either  secure  the  fund  on  real  estate,  or  by  some- 
thing of  permanent  value.  And  where  he  sells  on  credit, 
he  must  take  other  than  personal  security  for  the  price.  (1 
M's  Real  Prop.,  §§  504-5.) 

§  11.  Joint  aetioo  of  wsiwmwl  traatoea.  Joint  trustees 
have  all  equal  power,  interest,  and  authority,  and  cannot  act 
separately,  but  must  all  join  in  conveyances  and  receipts.  But 
where  one  receives  and  controls  the  money,  the  other  writing 
in  the  receipt  does  not  make  him  liable,  if  there  is  no  cul* 
pable  negligence  on  his  part.     (1  M's  Beal  Prop.,  §  509.) 

§  12.  Tnulee's  eomponsatioiu— Reasona!le  compensa- 
tion, reasonable  actual  expenses,  and  loss  or  damage  in  the 
proper  execution  of  the  trust,  are  allowed  him.  (1  M's  Beal 
Prop.,  8§  510-11.) 

§  IS.  Tnulee  diwfining  die  tnut^— If  he  is  not  willing 
to  serve,  he  ought  in  due  form  to  disclaim  the  legal  title 
vested  in  him,  which,  en  case  of  a  trust  of  a  freehold  of  in- 
heritance, or  for  a  term  over  five  years,  should  be  by  deed  or 
writing  under  seal.  In  his  place  a  new  trustee  may  be  sub- 
stituted — see  section  14,  below.    (1  M's  Beal  Prop.,  §  516.) 

§  14.  Snbstitiition  of  tmsteet  in  case  of  vacancy;  bond; 
removaL— Equity  will  never  suffer  a  trust  to  fail  for  want 
of  a  trustee;  but  upon  a  bill  for  the  purpose,  or  by  statute 
(§  5802),  *^in  a  suit  pending  to  enforce  or  administer  the 
trust,  may  exercise  all  the  powers  of"  the  law  courts  to  sub- 
stitute  trustees  upon  motion. 

By  statute  (§§  6298-6800),  as  to  such  substitution  on 
motion,  it  is  provided  that  when  a  trustee  in  a  will,  deed,  or 
other  writing  dies,  or  removes  from  the  State,  or  declines  to 
accept  the  trust,  or  resigns  the  same,  as  he  may  be  allowed  to 
do,  upon  motion  after  reasonable  notice  to  all  other  parties 
interested  in  the  execution  of  the  trust,  the  circuit  or  corpo- 
ration (or  other)  court,  where  the  will  is  admitted  to  pro- 
bate or  the  deed  or  other  writing  is  or  might  have  been  re- 
corded, or  the  judge  thereof  in  vacation,  upon  satisfactory 
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evidence  of  such  death,  removal,  declination,  or  resignaiion, 
*^may  appoint  a  trustee  or  trustees  in  the  place  of  the  trustee 
named  in  such  deed''  (should  be  ^instrument,"  tor  a  will  is 
not  a  ^deed'').  If  any  party  be  a  minor,  the  notice  is  senred 
on  his  guardian  ad  litem  appointed  by  the  court  or  clerk ;  or 
if  any  one  be  insane  or  a  convict,  the  notice  is  served  on 
his  committee,  but  if  none,  then  on  a  guardian  ad  litem  ap- 
pointed by  the  court  or  cleric.  No  notice  need  be  given  to  a 
non-resident  trustee,  nor  to  one  who  has  declined  or  resigned 
the  trust,  nor  to  one's  administrator  or  executor.  Until  such 
motion  is  made,  the  administrator  or  executor  of  a  sole  de- 
ceased trustee,  or  if  one  or  more  of  several  trustees  die,  re- 
signs, or  removes  from  the  State,  or  declines  the  trust,  the 
remaining  one  or  ones  executes  the  trust,  or  so  muc^  thereof 
as  remains  unexecuted,  unless  the  instrument  otherwise  directs 
or  a  court  of  equity  has  made  the  appointment.  It  is  ex- 
pressly provided  that  the  above  sections  (6298-6300)  shall 
not  apply  to  literary  and  educational  trusts;  as  to  which 
section  590  of  the  Code  provides,  ^^hen  any  such  gift,  grant 
or  will  is  recorded,  and  no  trustee  has  been  appointed,  or  the 
trustee  dies,  or  refuses  to  act,  the  court,  on  motion  of  the 
Attorney  for  the  Commonwealth,  appoints  one  or  more  trus- 
tees to  carry  the  same  into  execution." 

The  above  statutes  do  i^ot  apply  to  trustees  who  ex^xase 
a  discretionary  power  or  one  of  personal  confidence,  and  a 
court  of  equity  cannot  interfere  with  him  so  long  as  he  acts 
in  good  faith ;  and  it  seems  if  an  imcontrollable  discretion  be 
vested  in  several  trustees  jointly,  without  words  of  survivor- 
ship, the  death  of  one  ends  the  discretion,  and  it  cannot  be 
exercised  by  the  others  («7  Va.  435,  442).  (1  M's  Real  Prop., 
§§  518-19.) 

By  section  6296  of  the  Code,  a  court  of  equity  may  ap- 
point a  commissioner  to  execute  a  deed  or  writing. 

For  change  of  trustees  in  case  of  building  and  loan  asso- 
ciations, see  Building  cmd  Loan  Association^  etc.^  section  8. 

By  section  6301  of  the  Code,  upon  motion  of  a  person 
intererted,  after  reasonable  notice,  the  court  or  judge  in  va- 
cation may,  if  deemed  proper  for  the  security  of  the  estate, 
order  the  trustee  to  give  bond  for  the  faithful  execution  of 
the  trust,  and  if  same  is  not  given,  remove  him  and  appoint 
another  trustee  in  his  place. 
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By  section  6303  of  the  Code,  provision  is  made  for  the 
appointment  by  the  court,  in  a  suit  in  equity,  of  a  trustee  in 
place  of  one  who  has  died,  if  his  administrator  or  executor 
and  other  persons  interested  be  parties,  although  the  heJrs  be 
not  parties. 

Substituted  trustees  occupy  the  same  status  as  those  in 
whose  place  they  are  appointed.     (C!ode,  §  6304.) 

§  15.  Vague  and  indefinite  tmats^ — In  order  that  a . 
court  of  equity  may  carry  trusts  into  effect,  they  must  be  cer- 
tain and  definite  as  to  the  objects  or  persons  who  are  to 
take,  and  also  as  to  the  subject-matter.  Where  they  are  vague 
and  indefinite  in  either  of  these  particulars,  they  are  void,  and 
a  trust  results  to  the  giver ;  as  a  gift  to  be  distributed  among 
the  most  deserving  of  the  giver's  family;  or  a  gift  for  such 
uses  as  the  executors  shall  think  fit.  A  general  description  by 
classes  may  often  be  sufficient;  as  ^sons,''  ^^children,''  etc.,  and 
even  ^^f amily"  and  ^^relations,''  where  the  context  fixes  clearly 
who  are  to  take.     (1  M's  Real  Prop.,  §  521.) 

§  1&  Charitable^  refigiousy  end  edncational  tnistt««— 
Charitable  and  religious  trusts  are  often  void  because  the 
beneficiary  or  the  purpose  is  too  vague,  uncertain,  or  indefi- 
nite, as  is  especially  the  case  where  the  beneficiary  is  an  un- 
incorporated association,  such  as  a  religious  congregation  or 
other  voluntary  society.  Thus  a  trust  for  ^he  Baptist  Asso- 
ciation that  for  common  meets  at  Philadelphia'';  for  ^'needy, 
poor  and  respectable  widows";  for  the  ^^Roman  Catholic 
Congregation  residing  in  Richmond";  for  '^the  trade  of  the 
town  of  Alexandria,"  are  void.  A  gift  to'  a  corporation 
(though  foreign  and  religious)  for  its  general  purposes,  is 
valid  (107  Va.  79). 

As  soon  as  persons  subscribe  to  a  charitable  trust,  their 
right  and  interest  in  their  subscriptions  are  completely  di- 
vested, and  they  cannot  (but  only  the  Attorney-General,  trus- 
tees or  beneficiaries  can)  complain,  in  equity,  even  for  gross 
misfeasance  or  fraud.     (1  M's  Real  Prop.,  §  522.) 

The  legislature  has  favored  charitable  and  educational 
more  than  religious  trusts.  Thus,  gifts,  grants,  and  wills  for 
educational,  literary,  or  charitable  purposes  may  be  made  to 
a  person,  corporation,  or  unincorporated  association,  except 
a  will  to  or  for  the  use  of  an  unincorporated  theological 
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semiuary  (Code,  §  587,  etc).  Trusts  for  benevoloot  associa- 
tions, such  as  free  masons,  odd-fellows,  sons  of  temperance, 
etc.,  are  rendered  vaUd,  with  certain  qualifications  (Code,  §§ 
47»  etc.,  39, 42  (as  amended  by  Acts  1920,  pp.  9, 45,  46).  Also, 
for  cemeteries  (Code,  §§  50,  etc.;  59,  as  amended  by  Acts  1920, 
p.  9).  As  to  reUgious  trusts,  land  may  be  conveyed  and  per- 
sonal property  transferred  by  gift,  grant,  or  will,  pretty 
freely,  for  the  use  or  benefit  of  any  religious  congregation  for 
certain  specified  purposes,  as,  a  place  of  worship,  parsonage, 
etc.,  it  being  expressly  provided  that  such  trusts  shall  not 
fail  or  be  declared  void  for  insufficient  designation  of  the 
beneficiaries  or  the  objects  of  the  trust,  where  lawful  trustees 
of  the  church  or  congregation  are  in  existence,  or  said  con- 
gregation is  capable  of  securing  the  appointment  of  such  trus- 
tees upon  application  as  prescribed  by  law  (Code,  §§  38,  39, 
etc.).  But  no  will  of  land  for  such  purposes  is  valid,  if 
vague  and  indefinite,  as  it  must  ordinarily  be,  since  our  con- 
stitution (§  59)  prohibits  the  incorporation  of  any  church 
or  religious  denomination  (though  not,  of  church  agencies,  as, 
boards  or  committees — 84  Va.  125).  (2  Min.  Inst.,  p.  614.) 
See,  also,  Church  <md  Church  Property, 


TURNPIKES  AND  TURNPIKE  COMPANIES 

See  Corporations 

§  1.  Creation  of  tnmpike  companies;  coatti>— They  are 
chartered  like  other  public  service  corporations  (other  than 
railroads) — see  Corporations^  section  4;  for  costs,  see  sec- 
tion 5. 

§  2.  Special  promions  as  tow— See  Code,  chapter  161, 
§§  4074-97,  and  Acts  1918,  p.  669,  amending  §  4078,  and  Acts 
1922,  amending  §  4083. 

§  S.  General  provisions  as  to^— -See  the  general  provi- 
visions  of  the  Code  as  to  corporations  in  general  (§§  3776- 
3848,  and  Acts  1920,  pp.  489,  494,  565,  amending  §§  3780,  3846. 
3847,  respectively) ;  and  the  general  provisions  of  the  Code 
as  to  public  service  corporations  (§§  3881-  3903,  and  Acts  1920, 
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pp.  411,  20,  amending  §§  3885,  3897,  respectively— see  Cor- 

§  4.  MisceDaiMOiis  provisions  as  to^— See  Code,  §  2013 
giving  supervisors  power  to  enact  special  and  local  legisla- 
tion as  to,  and  to  control) ;  §  2000  (how  abandoned  turnpike 
kept  in  order);  §§  3889-93  (sale,  where  State  interested); 
§§  4035-4037-8  (telegraph  and  telephone  lines  on)  ;  §  406  (water 
pipe  lines  along);  §§  3866,  4369,  4373  (eminent  domain); 
§  3869  (extending  line  into  other  State,  and  branch  lines) ;  § 
3885,  as  amended  by  Acts  1920,  p.  411  (crossing  public  n>ad 
or  changing  course) ;  §  3887  (connecting  with  works  of  an- 
other) ;  §  6066  (service  of  process  on  toll-gatherer) ;  Acts 
1918,  p.  400  (menioers,  employees^  and  agents  of  highway 
oromission  not  to  pay  tolls) ;  Acts  1918,  p.  633  (transfer  of 
the  valley  turnpike  to  the  State) ;  Acts  1918,  p.  2i)  (tolls  not 
to  be  collected  from  students  going  to  or  from  school) ;  Acts 
1922,  p.  — ,  permitting  turnpike  companies  to  regulate  and 
control  travel  and  traffic  on  turnpike  roads.  For  taxation  of 
turnpike  companies,  see  Taxation  and  Tax  BiU. 


UNINCORPORATED  ASSOCIATIONS  OR  ORDERS 

(From  Hawkins'  Legal  Counselor,  pp.  569-70.) 

8  1.  Their  status,  nature,  authority,  and  liability 

8  2.  Membership  protected 

8  3.  Ratification  of  unauthorised  acts 

8  4.  How  property  held 

8  5.  Suits  by  and  against 

§  1.  Their  strntoa,  natiire^  antliority,  and  liability^ — ^As- 
sociations or  orders,  though  unincorporated,  are  recognized 
by  the  law  as  having  a  status  and  an  existence.  Such  associa- 
tions and  the  members  thereof  have  rights  that  may  be  en- 
forced, and  likewise  may  incur  legal  liabilities.  Yet  that 
status,  those  rights  and  those  liabilities  are  not  so  well  and 
so  satisfactorily  defined  or  certain  as  in  the  case  of  a  corpo- 
ration, the  legal  entity,  unity  and  compactness  of  which  are 
compl^;e.    It  is  usually  more  satisfactory  to  deal  either  with 
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a  partnership  or  a  corporation  than  an  association  which  is 
neither,  such  as  an  unincorporated  literary  society,  social  club, 
church  or  charitable  or  beneficial  association,  or  lodge,  or 
order. 

Contracts  entered  into  bj  such  associations  are  usually 
effected  through  some  individual  or  conunittee,  and  whether 
they  have  authority  to  act  or  not  depends  for  the  most  part 
upon  the  law  of  agency  (see  Agents  and  Agency),  for  it  is  in 
the  capacity  of  agent  of  the  association  that  they  contract  if  at 
all.  lliey  can  do  nothing  to  bind  the  members  except  what  they 
are  authorized  to  do  by  the  articles  of  association  or  by  by- 
laws of  the  orgukizatiou  duly  adopted,  or  by  a  majority  vote  of 
the  organization  duly  and  regularly  passed.  They  can  not 
go  beyond  the  express  limits  of  their  authority.  They 
can  not  deal  on  credit  or  borrow  money  or  give  ntAes  or  the 
like,  without  express  authority,  and  persons  dealing  with  them 
if  they  expect  to  hold  the  association  and  its  members  gen- 
erally liable  should  know  beforehand  that  they  can  prove  the 
existence  of  this  authority. 

Unless  the  articles  of  association  or  by-laws  of  the  or- 
ganization provide  otherwise  all  the  members  are  bound  by  a 
vote  of  the  m&jonty  in  regular  meeting  or  at  a  special  meet- 
ing, duly  called,  with  due  notice  of  the  time  and  place  thereof 
given  to  each  member,  which  notice  should  also  contain  in- 
formation as  to  the  business  to  be  acted  upon.  The  will  of 
the  majority,  however,  will  not  control  in  connection  with  a 
proposed  change  in  the  fundamental  principles  or  purposes 
of  the  association  and  no  one  can  be  compelled  by  any  vote 
to  be  drawn  into  a  project  entirely  foreign  to  his  original  pur- 
pose and  intent  when  he  joined  the  organization.  Yet  with 
regard  to  ordinary  matters  the  very  fact  that  one  becomes 
a  member  raises  an  implied  contract  on  his  part  to  abide  by 
the  will  of  the  majority. 

§  2.  Mesnberahqi  protectetL — Membership  in  such  an 
association  is  regarded  as  a  right,  or  as  legal  property  in  the 
possession  of  which  one  is  entitled  to  legal  protection.  A 
member  may  not  be  expelled  for  insufficient  reasons,  or  with* 
out  fair  opportunity  of  being  heard  and  offering  a  defense. 
A  member  may  be  expelled  for  any  offense  set  forth  in:  the 
by-laws  after  proper  proceedings,  that  is,  if  the  by-law  itself 
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be  reasonable  for  no  association  can  undertake  to  expel  mem- 
bers without  cause  or  without,  a  reasonable  cause,  or  from  im- 
proper motives.  He  may  be  expelled  if  he  has  been  convicted 
in  the  regular  way  by  a  jury  for  an  oifense  of  so  infamous  a 
nature  as  to  render  him  unfit  for  the  society  of  honest  men, 
such  as  perjury,  forgery  and  the  like;  also  where  he  has  clearly 
violated  his  duties  to  the  corporation.  The  acts  of  the  asso- 
ciation will  be  usually  sustained,  however,  if  done  in  good 
faith.  Persons  illegally  expelled  may  institute  legal  pro- 
ceedings to  restore  their  rights. 

§  3.  Ratificatioii  of  niianthoriaed  acU^ — Members  of  an 
unincorporated  association,  or  order,  may  render  themselves 
liable  on  an  obligation  incurred  without  authority  by  subse- 
quently ratifying  or  acquiescing  in  the  act  done.  Subscrip- 
tions by  the  membership  may  be  enforced  if  the  conditions  of 
the  subscriptions  are  complied  with. 

§  4.  How  property  hakL — ^The  property  of  an  unincor- 
porated  association  or  order,  is  held  by  the  members  in  com- 
mon.  Each,  it  may  be  said,  owns  an  undivided  part  of  it, 
and  unless  the  right  of  disposition  thereof  has  been  surren- 
dered by  the  members  to  the  majority  or  to  some  body  elected 
by  the  association,  in  pursuance  of  the  articles  of  association 
or  by-laws  adopted  before  the  acquisition  of  the  property, 
awkward  questions  are  likely  to  arise  for  no  portion  of  the 
members  would  have  a  right  to  control  the  disposition  of  the 
interest  of  the  remaining  portion  in  the  property,  and  this 
fact  might  result  in  an  expensive  proceeding  in  equity.  C!om- 
monly,  however,  property  is  purchased  in  the  name  of  the 
trustees  elected  by  the  association,  and  control  over  the  same 
is  regulated  by  the  by-laws. 

§  5.  Suits  by  and  against.^ — See  Suits  and  Actions,  sec- 
tion 8. 


UNITED  STATES  CONSTITUTION 

8  1.  Scope  of  treatment 

8  2.  Scope  and  authority  of  U.  S.  Constitution 

8  8.  Interstate  commerce,  art  I.,  88,  cl.  8 

8  4.  Bz  post  f&cto  laws;  laws  Impairing  obligation  of  contracts. 
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art  I,  |10,  par.  1« 
I    S.    Fall  telth  aad  credit  proTlaloa.  art  IV^  il. 
I    €.    PriTll«c«a,  ate^  of  dtlaana  In  othar  atataa,  art  IV^  il,  ptf 

1  aad  14  Amand..  |1. 
I    7.    Onarantaea  In  erimlDal  caiw,  4tli,  Stiu  aad  CUi 

manta 
I    t.    Prohibition  (ISth  Amandmant) 


I  1.  Scope  of  taPMtmant^— Here  we  give  with  construe- 
tion  only  such  parts  of  the  U.  S.  CJonstitution  as  are  specially 
applicable  to  the  states  and  are  of  general  utility. 

I  2.    Scope  and  ontlioritT  of  U.  S.  ConatitBtioii^The 

CSonstitution  of  the  United  States  is  a  source  and  grant  of 
power  to  the  Congress  of  the  United  States.  It  is  an  enabling* 
and  not  a  restraining  instrument.  Congress  can  do  noth- 
ing except  what  the  Constitution,  either  direotly  or  by  reason- 
able  construction,  authorizes  it  to  do.  The  Constitution  of 
Virginia,  however,  is  a  restraining  instrument,  and  the  legis- 
lature of  the  states  possesses  all  legislative  power  not  pro- 
hibited by  the  Constitutions.     (91  Va.  726.) 

Article  VIII.,  of  the  Amendments  to  the  Constitution 
provides  that,  **The  enumeration  in  the  Constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage  others  re- 
tained by  the  people;''  and  article  X,  provides  that,  **'P^ 
powers  not  granted  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States 
respectively  or  to  the  people.'' 

The  U.  S.  Constitution  is  supreme  over  the  State  Con- 
stitution ;  and  it  has  been  held  that  a  State  court  has  jnns- 
diction  to  decide  that  a  provision  of  the  Constitution  of  the 
State  is  in  violation  of  the  Constitution  of  the  United  States. 
(22  Grat.  266.) 

§  S.  Interatmte  commeroo  (art  I^  §  8,  cL  3).— See  IfUer- 
state  Conwierce, 

§  4.  Ez-poat  facto  \kw%\  lawa  impairing  obligatioo  of 
contracta  (art  I.,  §  10,  par.  1)^— See  Statutes^  section  5. 

§  5.  Full  faiHi  and  credit  provuioo  (art  IV^  §  ^)^ 
The  section  provides :  ^TuU  faith  and  credit  shall  be  given  lo 
each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  State,  and  Congress  may,  by  general  \^^^ 
prescribe  the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved  and  the  effect  thereof." 
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Congress  has  provided  that  '^the  said  records  and  judi- 
cial proceedings  *  *  ^  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States  as  they  have 
by  law  or  usage  in  the  courts  of  the  State  from  whence  the 
said  records  are  or  shall  be  taken."  For  similar  provisions 
of  the  Virginia  statute,  also  telling  how  the  records,  etc.,  may 
be  authenticated,  see  Code,  §§  6205-6. 

§  &  Privileges,  «tc^  of  citiiens  in  other  stmtee  (ait.  IV., 
§  2,  pv.  1  and  14  AmencL,  §  1).— The  first  provides :  "The 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states.''  The  immunities 
and  privileges  secured  to  all  the  citizens  of  the  United  States 
by  this  section,  are  the  rights  to  protection  by  the  government, 
the  enjoyment  of  life  and  liberty,  to  acquire  and  possess  prop- 
erty of  every  kind,  and  to  pursue  happiness  and  safety.  The 
Constitution,  however,  recognizes  the  distinction  between  the 
character  or  status  of  a  citizen  of  the  United  States,  and  that  of 
one  of  the  individual  states;  some  rights  belonging  exclusively 
to  citizens  of  a  particidar  state,  as  the  right  to  vote,  to  hold  of- 
fice, and  the  like.  Thus  it  has  been  held  competent  for  the  State 
to  confine  the  right  of  planting  oysters  to  its  own  citizens; 
that  in  the  regulation  of  internal  police,  a  different  mode  of 
procedure  may  be  prescribed  as  to  non-residents,  as,  confining 
the  searching  of  vessels  for  slaves  to  those  owned  by  non- 
residents. But  corporations  are  not  ^^citizens,''  under  this  pro- 
vision, and  a  state  may  grant  upon  terms,  or  even  to  refuse  to 
non-resident  corporations,  the  privilege  of  engaging  in  busi- 
ness here;  and  so  a  license  tax  upon  an  agent  or  sub-agent 
located  here,  of  a  foreign  insurance  company,  is  not  uncon- 
stitutional. (27  Grat.  985;  16  Grat.  139;  13  Grat.  767;  94  U» 
S.  391;  8  Wall.  168.) 

The  14th  Amendment  (§1)  provides:  '^All  persons  bom 
or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of 
law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.    This  section,  like  the  15th  Amendment 
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(as  to  right  to  vote),  refers  exclusively  to  state  action,  legisla- 
tive,  executive,  or  judicial,  and  does  not  apply  to  any  action  of 
private  individuals  (106  Va.  189).    See  Due  Process  of  Law^ 

As  to  ^'class  legislation'^  etc.,  section  6438  of  the  Code 
(as  to  liens  of  employees,  etc.,  on  franchises  of  transportation 
company),  is  not  unconstitutional  (101  Va.  599;  see  106  Va. 
827;  110  Va.  165,  171);  nor  is  the  fellow-servant  law — see 
Employer  and  Employee^  section  4  (109  Va.  44,  68) ;  nor  a 
^^Jim  Crow  Law",  providing  separate  coaches  for  the  races 
(163  U.  S.  637) ;  but  the  former  "Trading  Stamps  Act"  is 
unconstitutional.  (101  Va.  862,  868)  ;  so  is  the  2-cent  passen* 
ger-rate  order  (106  Va.  61). 

§  7.  Goarantees  in  crimiiial  cases  (4tli,  Sth,  and  Ctbi 
Aiiieiidiiients)d — ^The  following  Amendments  are  all  restric- 
tive upon  the  national  government,  and  have  no  application 
to  the  states;  the  4th  Amendment  (as  to  search  warrants)  f 
the  5th  Amendment  (as  to  form  of  accusation,  former  jeop- 
ardy (see  Criminal  Law  and  Procedure)^  testifying  against 
self,  being  "deprived  of  life,  liberty,  and  property,  without 
due  process  of  law"  (see  Dite  Process  of  Law) ,  and  the  taidng 
of  private  property  for  public  use  without  just  compensa- 
tion) ;  the  6th  Amendment  as  to  speedy  and  public  trial,** 
^^  being  informed  of  the  nature  and  cause  of  the  accusation"^ 
"being  confronted  with  the  witnesses  against  him",  and  hav- 
ing compulsory  process  for  obtaining  witnesses,  and  "assist- 
ance of  counsel") ;  and  8th  Amendment  (as  to  excessive  bail 
and  fines,  and  cruel  and  unusual  pimishments) — see  16  Grat 
139  (as  to  4th) ;  20  Grat.  165,  848  (as  to  due  process  and 
former  jeopardy,  of  5th) ;  92  Va.  59  (as  to  8th).  For  par- 
allel provfisions  of  the  Virginia  Constitution,  see  Criminal 
Law  and  Procedure^  section  13,  (3),  (c)  ;  Dtte  Process  of  Law; 
and  Eminent  Domain  (as  to  taking  or  damaging  private 
property  without  just  compensation),  sections  2  and  3.  The 
14th  Amendment  (as  to  due  process)  does  expressly  refer  ta 
the  states — see  section  6,  above. 

'  ^  8.  Prohibitioii  (18th  Amendiiient)^ — See  Intoasieaiiny 
Liquors^  sections  65  and  66. 
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UNIVERSITY  OF  VIRGINIA 

For  the  several  statutes  as  to,  see  Code,  §§  806-827,  and 
Acts  1918;  p.  538  ,(as  to  119  scholarships);  as  to  geological 
survey,  §§  828-33.  For  general  provisions  as  to  colleges,  etc., 
see  Code,  §§  986-1003. 


UNLAWFUL  ENTRY  OR  DETAINER 

(See  "Burks'  Pleading  &  Practice"  (new  ed.),  same  title.) 

See  Justice  of  the  Peace^  div.  III.  (as  to  "Unlawful  Detainer, 

before  a  Justice") 

8  1.  Nature  of  the  remedy 

I  2.  Jurisdiction  of  action 

8  3.  When .  poesesslon  is  unlawfully  detained 

8  4.  Verdict,  judgment,  and  writ  of  possession 

8  6.  Forms  of  procedure  before  a  justice 

§  1.  Nature  of  the  TeaM&dj4 — ^This  is  a  purely  stat- 
utory remedy  for  the  recovery  of  the  possession  of  real  estate, 
where  there  has  been  an  unlawful  or  a  forcible  entry  thereon, 
or  where,  when  the  entry  is  lawful  and  peaceable,  the  tenant 
detains  or  withholds  the  possession  after  his  right  has  ex- 
pired, without  the  landlord's  consent;  and  the  plaintiff  need 
show  only  a  right  to  the  possession  at  the  time  of  the  action 
brought,  no  matter  what  right  or  title  he  had  thereto,  whether 
legal  or  equitable  (Code,  §  5445;  4  Min.  Inst.,  558-9.) 

For  the  difference  between  this  remedy  and  the  action  of 
ejectment,  see  Ejectinent^  section  2. 

§  Z»  JorudictioD  of  actioiu— The  action  may  be  brought 
in  court  by  suing  out  of  the  clerk's  office,  within  three  years 
(if  over  three,  proceed  in  ejectment),  a  summons  to  answer 
the  complaint  of  the  plaintiff  that  the  defendant  is  in  posses- 
sion and  unlawfully  withholds  from  the  plaintiff  the  prem- 
ises, describing  them;  or  a  declaration  may  be  filed  as  in 
other  actions.  (Code,  §§  5445-6.)  A  justice  has  concurrent 
jurisdiction  in  certain  cases — see  Justice  of  the  Peace,  div. 

in. 
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I  S.  V/hm  poMMion  is  antawfoDj  detUMd^For 
this  subject,  embracing  tenancies  from  year  to  year,  from 
month  to  month,  etc.,  at  will,  and  by  sufferance,  and  how  these 
tenancies  are  terminated,  see  Justice  of  the  Peace^  div.  III., 
section  4. 

§  4.    V«rdkt,  jadgmcBt,  and  writ  of  postaitioiLi —  See 
Jtuftiee  of  the  Peace^  div.  III.,  secticMis  5  and  6. 

§  S.  Forma  of  procodnra  bof ora  a  julioor-  See  Justice 
of  the  Peace^  div.  III.,  section  7. 


VAGRANTS 
See  Beggars 


§  1.  Who  are  TmgFanla. — ^The  statute  names  eight 
classes  of  vagrants;  the  most  common  form  of  whom,  prima 
faciej  is  the  beggar,  loafer,  wanderer,  or  idler,  who  has  no 
visible  property  or  means  of  support. — see  Code,  §  2808. 

§  Z»  How  dealt  witlL^-Upon  complaint  upon  oath  a 
justice  or  other  officer  empowered  to  issue  criminal  warrants, 
issues  a  warrant  for  the  arrest  of  the  vagrant,  and  upon  con- 
viction he  is  punished  as  for  a  misdemeanor — ^i.  e.,  by  a 
fine  not  over  $500  or  jail  not  over  six  months,  or  both;  or  he 
may  give  bond  with  sufficient  security,  in  penalty  of  not  less 
than  $100  nor  over  $500,  for  his  future  industry  and  good  be- 
havior for  one  year.  That  the  defendant  has  made  reasonable 
bona  fide  efforts  to  obtain  employment  at  reasonable  prices  for 
his  labor  and  has  failed  to  obtain  the  same,  is  a  sufficient  de- 
fense to  the  charge  of  vagrancy.  It  is  unlawful  to  discharge 
him  on  the  condition  that  he  leave  the  city  or  town.  (Code, 
§§  2809-10.) 

By  Acts  1922,  p. — :  ^^Any  person  who  is  a  vagrant  as 
defined  by  the  laws  of  the  State  of  Virginia,  or  who  is  physi- 
cally incapable  of  supporting  himself  or  herself,  and  in  des- 
titute circumstances,  may,  in  the  discretion  of  the  justice 
or  court  before  whom  the  case  may  be  tried,  be  committed  to 
the  county  or  aty  poorhouse,  alms  house,  or  like  institution." 
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VENDOR'S  LIEN 

S  1.    Definition  and  nature 

I  2.    A^inst  whom  lien  enforced 

S  3.    When  lien  not  destroyed  or  waived 

I  4.    Aflsignment  of  debt  eeeared 

I  6.    Effect  of  conveyance  of  property  to  another 

I  6.    How  vendor's  lien  enforced 

S  7.    Limitation  of  enforcement  of  vendor's  lien 

I  8.    Vendor's  lien  distinguished  from  vendor's  reservation  of 

title 

S  9.    Vendee's  lien  for  purchase  money  paid  under  a  contract 

of  sale 

I  10.    SatisfiKStion  and  release  of  vendor's  lien 

I  11.    Form  under  "Vendor's  Lien' 


>»» 


§  1.  Dfifinition  and  natiirey — ^A  vendor's  lien  is  an  equi- 
table lien  which  a  person  conveying  land  (caUed  vendor)  has 
thereon  for  the  payment  unpaid  purchase  money,  but  since 
1850,  it  has  been  provided  that  he  shall  not  have  such  lien, 
which  before  was  implied,  ^'unless  such  lien  is  expressly  re- 
served on  the  face  of  the  conveyance''  (Code,  §  5183). 

No  particular  form  of  words  is  required  to  reserve  the 
lien;  any  words  showing  such  intention  is  suiBScient.  But 
the  words  ^4n  consideration  of  $500  secured  to  be  paid,"  is  not 
sufficient  (111  Va.  648;  95  Va.  285). 

The  lien  gives  the  vendor  no  interest  in  the  land— only 
a  lien  on  it;  so  he  is  not  a  purchaser,  like  a  mortgagor  or 
creditor  in  a  deed  of  trust,  but  a  mere  creditor,  whose  lien 
passes  as  personalty.  B,ut  the  vendee  cannot  by  subsequent 
independent  dealings  bind  the  land  to  the  prejudice  of  the 
vendor's  interests,  as,  by  laying  off  streets  and  alleys;  so  if 
the  sale  of  the  lots  in  the  inverse  order  of  their  conveyance 
will  not  pay  the  lien,  the  land  (including  streets  and  alleys) 
will  be  sold  as  a  whole  (76  Va.  694  Va.  773;  95  Va.  285). 

§  2.  Agminat  wIhnii  lien  epf oread.- ■  The  lien  may  be  en- 
forced against  the  vendee  (the  grantee),  his  purchaser  or 
grantee,  with  or  without  notice,  and  creditors,  and  other  per- 
sons holding  by,  through,  or  under  the  vendee.  (Note  to 
Code,  §  5183.) 

§  S.  When  lien  not  dettroyad  or  waivodd — ^It  is  not  de- 
stroyed or  waived  by  taking  a  new  bond,  note,  etc.,  or  even 
a  judgment.    The  lien  exists  until  it  is  clearly  shown  that  it 
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out  because  of  the  vendor's  fault.    (1  M's  Real  Prop.,  §  689.) 

A  similar  lien  is  created  by  statute  (§  5200),  where  the 
purchaser,  having  paid  some  or  all  of  the  purchase  money, 
zeoeives  notice  by  recordation  of  a  prior  deed  or  writing 
before  becoming  a  ^^complete  purchaser".     (102  Va.  319.) 

For  the  statute,  see  at  end  of  section  8,  under  Truati  mid 
Trustees. 

§  10.  Satisfactiim  and  release  of  Tendoi^a  lien.— -See 
Deed  of  Trusty  section  15. 

§  11.    Form  mider  Vendor's  Lien''^— 

No.  1.  Application  to  Court  to  have  Vendor's  Lien 
Marked  SaUsfed.    (See  No.  6  to  8  under  Deed  of  Trust.) 


VESSELS  AND  SEAMEN 

§  1.    Wredu^See  Code,  §§  3596-3612. 

§  Z.    Pilots.— See  Code,  §§  3613-47. 

§  3.    Ballaat  Masters.— See  Code,  §§  3648-60. 

§  4.  Seamen  i^o  desert  their  Tesselsw— See  Code,  §§ 
3661-3. 

§  5.  Harbor  cmnmissioiiers,  harixHr  masters,  and  dock 
masters^p—See  Code,  §§  3664-92,  and  Acts  1920,  p.  598,  amend- 
ing §§  3665-7,  3673-4,  and  Acts  1920,  repealing  §§  8665-8, 
3670-7.  • 


VIRGINIA  MnJTARY  INSTITUTE 

For  the  several  statutes  as  to,  see  Code,  §§  834-52.    For 
general  provisions  as  to  colleges,  etc.,  see  Code,  §§  986-1008. 


VIRGINA  POLYTECHNIC  INSTITUTE,  ETC. 

For  various  statutes  as  to  the  Virginia  and  Agricultural 
College  and  Polytechnic  Institute,  and  Hampton  Normal  and 
Agricultural  Institute,  including  the  State  Board  of  Crop 
Pest  Commissioners,  certain  diseases  of  trees,  the  State  Live 
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f    29.    How  the  lien  may  be  lost 

f    80.    Negotiable  receipt  must  state  diarges  tor  whidli  Ilea  la 

claimed 
S    81.    Warehouseman  need  not  delfyer  until  lien  is  satisfied 

i82.    Warehousenuin's  lien  does  not  preclude  other  remedies 
88.    Satisfaction  of  lien  by  sale 

f  84.  Perishable  and  hazardous  goods 
f  86.  Other  methods  of  enforcing  liens 
I.    86.    Effect  of  sale 

Pabt  III. — ^Nbootxations  and  Transfer  or  RBOEiprs 

S  87.  Negotiation  of  negotiable  receipts  by  deliyery 

S  38.  Negotiation  of  negotiable  receipts  by  indorsement 

S  89.  Transfer  of  receipts 

f  40.  Who  may  negotiate  a  receipt 

f  41.  Rights  of  person  to  whom  a  receipt  has  been  negotiated 

S  42.  Rights  of  person  to  whom  a  receipt  Las  been  transferred 

S  48.  Transfer  of  negotiable  receipt  without  Indorsement 

f  44.  Warranties  on  sale  of  receipt 

S  46.  Indorser  not  a  guarantor 

S  46.  No  warranty  implied  from  accepting  payment  of  a  debt 

S  47.  When  negotiation   not   impaired   by   fraud,  mistake,  or 

duress  t 

S  48.  Subsequent  negotiation 

S  49.  Negotiation  defeats  Tender's  lien 

Part  IV. — Crikinal  Offkhbes 

S  60.  Issue  of  receipt  for  goods  not  reoeived 

f  61.  Issue  of  receipt  containing  false  statement 

S  62.  Issue  of  duplicate  receipts  not  so  marked 

f  68.  Issue  of  receipts  for  warehouseman's  goods  which  do  not 

state  that  fact 

S  64.  Deliyery  of  goods  without  obtaining  negotiable  receipt 

S  66.  Negotiation  of  receipt  for  mortgaged  goods 

Part  V. — Inivrprbtation 

S    66.    When  rulee  of  common  law  stfll  applicable 

S    67.    Interpretation  shall  glTo  effect  to  purpose  of  unlfomilty 

S    68.    Definitions 

[This  act  was  drafted  by  the  Commissioners  on  Uniform 
State  Laws  and  is  in  force  in  Iowa,  New  Jersey,  Illinois,  Mas* 
sachusetts,  Connecticut,  New  York,  California,  Kansas,  Ix)uis- 
iana,  Michigan,  Nebraska,  New  Mexico,  Ohio,  Pennsylvaniay 
Rhode  Island,  Tennessee,  Wisconsin  and  others.] 

Past  I. — ^The  Issue  of  Wabshousb  Rbcxifts 

§  1.  Persona  yfAo  may  iasua  reoeipiair— Warehouse  re- 
ceipts may  be  issued  by  any  warehouseman.    (Code,  §  1290.) 


§  2.  Form  of  raoeipU;  «»iaaH«l  iana*. — Warehouse  ^^ 
ceipts  need  not  be  in  any  particular  form,  but  every  such 
receipt  must  embody  within  its  written  or  printed  terms: 

(a)  The  location  of  the  warehouse  where  the  goods  are 
stored. 

(b)  The  date  of  issue  of  the  receipt. 

(c)  The  consecutive  number  of  the  receipt, 

(d)  A  statement  whether  the  goods  received  will  be 
delivered  to  the  bearer,  to  a  specified  person,  or  to  a  speci- 
fied person  or  his  order. 

(e)  The  rate  of  storage  chaises. 

(f)  A  description  of  the  goods  or  of  the  package  con- 
taining them. 

(g)  The  signature  of  the  warehouseman,  which  may  be 
made  by  his  authorized  agent. 

(h)  If  the  receipt  is  issued  for  goods  of  which  the 
warehouseman  is  owner,  eithu*  solely  or  jointly  or  in  com- 
mon with  others,  the  fact  of  such  owner^p,  and 

(i)  A  statement  of  the  amount  of  advances  made  and 
of  liabilities  incurred  for  which  the  warehouseman  claims  a 
lien.  If  the  precise  amount  of  such  advances  made  or  such 
liabilities  incurred  is,  at  the  time  of  the  issue  of  the  receipt, 
unknown  to  the  warehouseman  or  to  his  agent  who  issues  it, 
a  statement  of  the  fact  that  advances  have  been  made  or  li- 
abilities incurred  and  the  purpose  thereof  is  sufficient. 

A  warehouseman  shall  be  liable  to  any  person  injured 
thereby,  for  all  damage  caused  by  the  omission  from  a  nego- 
tiable receipt  for  any  of  the  terms  herein  required.     (§  1291.) 

§  3.  Form  of  rcoeipta;  what  terms  may  be  macrted^- 
A  warehouseman  may  insert  in  a  receipt,  issued  by  him,  any 
other  terms  and  conditions,  provided  that  such  terms  and 
conditions  shall  not — 

(a)  Be  contrary  to  the  provisions  of  this  chapter. 

(b)  In  anywise  impair  his  obligation  to  exercise  that 
degree  of  care  in  the  safe-keeping  of  the  goods  entrusted  to 
him  which  a  reasonably  careful  man  would  exercise  in  re- 
gard to  similar  goods  of  his  own.     (§  1292.) 

§  4.  Definition  of  non-negotiablo  recopL — ^A.  receipt  in 
which  it  is  stated  that  the  goods  received  will  be  delivered 
to  the  depositor,  or  to  any  other  specified  person,  is  a  non- 
negotiable  receipt.     (§  1293.) 
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§  5.  DefinitiMi  of  negotiable  reoeipL — ^A  receipt  in 
which  it  is  stated  that  the  goods  received  will  be  delivered  to 
the  bearer,  or  to  the  order  of  any  person  named  in  such  re- 
ceipt is  a  negotiable  receipt. 

No  provision  shall  be  inserted  in  a  negotiable  receipt 
that  it  is  non-negotiable.  Such  provision,  if  inserted,  shall 
be  void.     (§  1294.) 

§  8.  EHqpKcate  receipts  nmst  be  so  merkedr— When 
more  than  one  negotiable  receipt  is  issued  for  the  same  goods, 
the  word  ^^duplicate''  shall  be  plainly  placed  upon  the  face 
of  every  such  receipt,  except  the  one  first  issued.  A  ware- 
houseman shall  be  liable  for  all  damage  caused  by  his  fail- 
ure so  to  do  to  any  one  who  purchased  the  subsequent  re- 
ceipt for  value  supposing  it  to  be  an  original,  even  though 
the  purchase  to  be  after  the  delivery  of  the  goods  by  the 
warehouseman  to  the  holder  of  the  original  receipt.    (§  1295.) 

§  7.  Failore  to  mark  ^not  negotiable.''— A  non-nego- 
tiable receipt  shall  have  plainly  placed  upon  its  face  by  the 
warehouseman  issuing  it  ^^non-negotiable,"  or  ^'not  negotiable." 
In  case  of  the  warehouseman's  failure  so  to  do,  a  holder  of  the 
receipt  who  purchased  it  for  value  supposing  it  to  be  nego- 
tiable, may,  at  his  option,  treat  such  receipt  as  imposing  upon 
the  warehouseman  the  same  liabilities  he  would  have  incurred 
had  the  receipt  been  negotiable. 

This  section  shall  not  apply,  however,  to  letters,  memo- 
randa, or  written  acknowledgments  of  an  informal  character. 
(§  1296.) 

Part    II. — Obligations    and    Rights    op    Wabehottsebcen 

Upon  Theib  Receipts 

§  8.    Obligatioti  of  warehousemaii  to  ddiver.r— A  ware- 
houseman, in  the  absence  of  some  lawful  excuse  provided  by 
^     this  chapter,  is  bound  to  deliver  the  goods  upon  a  demand 
>  made  either  by  the  holder  of  a  receipt  for  the  goods  or  by 

the  depositor,  if  such  demand  is  accompanied  with — 

(a)  An  offer  to  satisfy  the  warehouseman's  lien. 

(b)  An  offer  to  surrender  the  receipt  if  negotiable,  with 
such  endorsements  as  would  be  necessary  for  the  negotiation 
of  the  receipt,  and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods 
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mre  delivered,  an  acknowledgment  that  they  have  been  it 
livered,  if  such  signature  as  requested  by  the  waiehouseiDifi. 

In  case  the  warehouseman  refuses  or  fails  to  deliver  the 
goods  in  compliance  with  a  demand  by  the  holder  or  dqwe- 
itor  so  accompanied,  the  burden  shall  be  upon  the  wardionsi' 
man  to  establish  the  existence  of  a  lawful  excuse  for  sodi  I^ 
fusal.     (Id.) 

§  t.    JvatifitaatioB  ef 
warehouseman  is  justified  in  delivering  the  goods,  subjea 
to  the  provisions  of  the  three  following  sections,  to  one  who  is-- 

(a)  The  person  lawfuUy  entitled  to  the  possession  of  tb 
goods,  or  his  agent. 

(b)  A  person  who  is  either  himself  entitled  to  deli^ 
by  the  terms  of  a  non-negotiable  receipt  issued  for  the  goods, 
or  who  has  written  authority  from  the  person  so  entitled  eithff 
endorsed  upon  the  receipt  or  written  upon  another  paper,  or 

i(c)  A  person  in  possession  of  a  negotiable  receipt  07 
the  terms  of  which  the  goods  are  deliverable  to  him  or  ordtf 
or  to  bearer,  or  which  has  been  endorsed  to  him  or  in  hbsi 
by  the  person  to  whom  delivery  was  promised  by  the  tentf 
of  the  receipt  or  by  his  mediate  or  immediate  endorsee.  (^ 
1298.) 

Where  a  warehouseman  delivers  the  goods  to  one  who  iB  not 
in  fact  lawfully  entitled  to  the  possession  of  them,  the  wa/^ 
houseman  shall  be  liable  as  for  conversion  to  all  haviBgJ 
right  of  property  or  possession  in  the  goods  if  he  delive'JJ^ 
the  goods  otherwise  than  as  authorized  by  subdivisions  (d) 
and  (c)  of  the  preceding  section  and  though  he  deliverw 
the  goods  as  authorized  by  said  subdivisions  he  shall  be  so 
liable,  if  prior  to  such  delivery  he  had  either 

(a)  Been  requested,  by  or  on  behalf  of  the  person  1*^' 
fully  entitled  to  a  right  of  property  or  possession  in  ^ 
goods,  not  to  make  such  delivery,  or 

(b)  Had  information  that  the  delivery  about  to  ^ 
made  was  to  one  not  lawfully  entitled  to  the  possession  01 
the  goods.     (§  1299.) 

§  11.  Negotiable  reoeqita  mnat  be  canoelled  when  Z^ 
ddivered^ — Except  as  provided  in  section  thirteen  hundred  ^J^ 
twenty-five,  where  a  warehouseman  delivers  goods  for  vki^ 
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he  had  issued  a  negotiable  receipt,  the  negotiation  of  which 
would  transfer  the  right  to  the  possession  of  the  goods,  and 
fails  to  take  up  and  cancel  the  receipt,  he  shall  be  liable  to 
any  one  who  purchases  for  value  in  good  faith  such  receipt, 
for  failure  to  deliver  the  goods  to  him,  whether  such  pur- 
chaser acquired  title  to  the  receipt  before  or  after  the  de- 
livery of  the  goods  by  the  warehouseman.    (§  1300.) 

§  12.  Negotiable  receipt  nmst  be  cancelled  or  marked 
when  part  of  goods  ddivered^ — ^Except  as  provided  in  section 
thirteen  hundred  and  twenty-five,  where  a  warehouseman  de- 
livers part  of  the  goods  for  which  he  had  issued  a  negotiable 
receipt  and  fails  either  to  take  up  and  cancel  such  receipt, 
or  to  place  plainly  upon  it  a  statement  of  what  goods  or 
packages  have  been  delivered,  he  shall  be  liable,  to  any  one 
who  purchases  for  value  in  good  faith  such  receipt,  for  failure 
to  deliver  aU  the  goods  specified  in  the  receipt,  whether 
'^'  such  purchaser  acquired  title  to  the  receipt  before  or  after 
the  delivery  of  any  portion  of  the  goods  by  the  warehouse- 
man.   (Id.) 

§  13.    Altered  reoeqi^air— The  alteration    of    a     receipt 
'  shall  not  excuse  the  warehouseman  who  issued  it  from  any 

liability  if  such  alteration  was — 

(a)     Immaterial. 
^  (b)     Authorized,  or 

(c)     Made  without  fraudulent  intent. 

If  the  alteration  was  authorized,  the  warehouseman  shall 
be  liable  according  to  the  terms  of  the  receipt  as  altered. 
If  the  alteration  was  unauthorized,  but  made  without  fraud- 
ulent intent,  the  warehouseman  shall  be  liable  according  to  the 
terms  of  the  receipt,  as  they  were  before  alteration. 

Material  and  fraudulent  alteration  of  a  receipt  shall  not 
excuse  the  warehouseman  who  issued  it  from  liability  to  de- 
liver, according  to  the  terms  of  the  receipt  as  originally  is- 
sued, the  goods  for  which  it  was  issued,  but  shall  excuse  him 
from  any  other  liability  to  the  person  who  made  the  altera- 
f  tion  and  to  any  person  who  took  with  notice  of  the  altera- 

f  tion.    Any  purchaser  of  the  receipt  for  value  without  notice 

of  the  alteration  shall  acquire  the  same  rights  against  the 
K  warehouseman  which  such  purchaser  would  have  acquired  if 

the  receipt  had  not  been  altered  at  the  time  of  the  purchase. 
(§  1801.) 
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§  14.  Lost  or  dettrojred  receqiU. — ^Whcre  a  negotiable 
receipt  has  been  lost  or  destroyed,  a  court  of  competent  jons- 
diction  may  order  the  delivery  of  the  goods  upon  satisfactorj 
proof  of  such  loss  or  destruction  and  upon  the  giving  of  a 
bond  with  sufficient  sureties  to  be  approved  by  the  conit  to 
protect  the  Tvarehouseman  from  any  liability  or  expense, 
which  be  or  any  person  injured  by  such  delivery  may  inciir 
by  reason  of  the  original  receipt  remaJining  outstanding. 
The  court  may  also  in  its  discretion  order  the  payment  of 
the  warehouseman's  reasonable  costs  and  counsel  fees. 

The  delivery  of  the  goods  under  an  order  of  the  court 
as  provided  in  this  section,  shall  not  relieve  the  warehouse- 
man from  liability  to  a  person  to  whom  the  negotiable  receipt 
has  been  or  shall  be  negotiated  for  value  without  notice  of 
the  proceedings  or  of  the  delivery  of  the  goods.     (§  1302.) 

§  15.  Effect  of  dnplicate  reotqrta. — A  receipt  upon  the 
face  of  which  the  word  "duplicate"  is  plainly  pla<^  is  a 
representation  and  warranty  by  the  warehouseman  that  sucl. 
receipt  is  an  accurate  copy  of  an  original  receipt  properly  is- 
sued and  uncancelled  at  the  date  of  the  issue  of  the  duplicate, 
but  shall  impose  upon  him  no  other  liability.    (§  1304.) 

§  16.  Warchovsenuu  cannot  set  op  title  in  banaelf.— 
No  title  or  right  of  the  possession  of  the  goods,  on  the  part 
of  the  warehouseman,  unless  such  title  or  right  is  derived  di- 
rectly or  indirectly  from  a  transfer  made  by  the  depositor 
at  the  time  of  or  subsequent  to  the  deposit  for  storage,  or 
from  the  warehouseman's  lien,  shall  excuse  the  warehouse- 
man from  liability  for  refusing  to  deliver  the  goods  accord- 
ing to  the  terms  of  the  receipt,     (g  1305.) 

§  17.  Interpleader  of  adverse  clumnnts. — If  more  than 
one  person  claim  the  title  or  possession  of  the  goods,  the 
warehouseman  may,  either  as  a  defense  to  an  action  brought 
against  him  for  non-delivery  of  the  goods,  or  as  an  original 
suit,  which  ever  is  appropriate,  require  all  known  claimants 
to  interplead.     (§  1306.) 

§  18.  WerduNiseman  has  reasonable  time  to  determine 
validitj  of  claims. — If  some  one  other  than  the  depositor  or 
person  claiming  under  him  has  a  claim  to  the  title  or  pos- 
session of  the  goods  and  the  warehouseman  has  informatim 
of  such  claim,  the  warehousnnan  shall  be  excused  from  lia- 
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bility  for  refusing  to  deliver  the  goods  either  to  the  deposi- 
tor or  person  claiming  under  him  or  to  the  adverse  claimant, 
until  the  warehouseman  has  had  a  reasonable  time  to  ascer- 
tain the  validity  of  the  adverse  claim  or  to  bring  legal  pro- 
ceedings to  compel  all  claimants  to  interplead.     (§  1307.) 

§  19.  Adverse  title  is  no  defense,  ezoe^  as  above  pro- 
▼ided^^-Except  as  provided  in  the  two  preceding  sections  and 
in  sections  twelve  himdred  and  ninety-eight  and  thirteen  hun- 
dred and  twenty-five,  no  right  or  title  of  a  third  person  shall 
be  a  defense  to  an  action  brought  by  the  depositor  or  person 
claiming  under  him  against  the  warehouseman  for  failure  to 
deliver  the  goods  according  to  the  terms  of  the  receipt.  (§ 
1308.) 

§  20.  Liability  for  mm-existenoe  or  misdescj  ipti<m  of 
goodsd — ^A  warehouse  man  shall  be  liable  to  the  holder  of  a 
receipt  for  damages  caused  by  the  non-existence  of  the  goods 
or  by  the  failure  of  the  goods  to  correspond  with  the  descrip- 
tion thereof  in  the  receipt  at  the  time  of  its  issue.  If,  how- 
ever, the  goods  are  described  in  a  receipt  merely  by  a  state- 
ment of  marks  or  labels  upon  them,  or  upon  packages  con- 
taining them,  or  by  a  statement  that  the  goods  are  said  to  be 
goods  of  a  certain  kind,  or  that  packages  containing  the 
goods  are  said  to  contain  goods  of  a  certain  kind,  or  by 
words  of  like  purport,  such  statements,  if  true,  shall  not  make 
liable  the  warehouseman  issuing  the  receipt,  although  the 
goods  are  not  of  the  kind  which  the  marks  or  labels  upon  them 
indicate,  or  of  the  kind  they  were  said  to  be  by  the  deposi- 
tor.    (§  1309.) 

§  2L  LiabiKty  for  care  of  goods^ — ^A  warehouseman 
shall  be  liable  for  any  loss  or  injury  to  the  goods  caused  by 
his  failure  to  exercise  such  care  in  regard  to  them  as  a  rea- 
sonably careful  owner  of  similar  goods  would  exercise,  but 
he  shall  not  be  liable,  in  the  absence  of  an  agreement  to  the 
contrary,  for  any  loss  or  injury  to  the  goods  which  could 
not  have  been  avoided  by  the  exercise  of  such  care.    (§  1310.) 

§  22.  Goods  most  be  icept  sefMurate^— Except  as  provided 
in  the  following  section,  a  warehouseman  shall  keep  the  goods 
so  far  separate  from  goods  of  other  depositors,  and  from  other 
goods  of  the  same  depositor,  for  which  a  separate  receipt 
has  been  issued,  as  to  permit  at  all  times  the  identification  and 
redelivery  of  the  goods  deposited.     (§  1311.) 


1764  WABEHOUSE  BECEIPT8 

§  23.  Fmigible  iroods  may  be  cimwningleil,  if  warehonte- 
mui  anthorixecL — If  authorized  by  agreement  or  by  custom, 
a  warehouseman  may  mingle  fungible  goods  with  other  goods 
of  the  same  kind  and  grade.  In  such  case  the  various  de- 
positors of  the  mingled  goods  shall  own  the  entire  mass  in 
conunon,  and  each  depositor  shall  be  entitled  to  such  por- 
tion thereof  as  the  amount  deposited  by  him  bears  to  the 
whole.     (§  1312.) 

§  24.  Liabilitsr  of  warehooseman  to  dqpoaitors  of  com- 
■ningiad  goods^ — ^The  warehouseman  shall  be  severally  liable 
to  each  depositor  for  the  care  and  redelivery  of  his  ^lare  of 
such  mass  to  the  same  extent  and  under  the  same  circum- 
stances as  if  the  goods  had  been  kept  separate.     (§  1313.) 

§  2Sw  Attaduneot  or  loiry  iipoo  goodi  for  vrliicii  a  no- 
gotuiUe  receipt  has  been  issuedL^If  goods  are  delivered  to 
a  warehouseman  by  the  owner  or  by  a  person  whose  act  in 
conveying  the  title  to  them  to  a  purchaser  in  good  faith  for 
value  would  bind  the  owner^  and  a  negotiable  receipt  is  is- 
sued for  them,  they  cannot  thereafter,  while  in  the  posses- 
won  of  the  warehouseman,  be  attached  by  garnishment  or 
^otherwise,  or  be  levied  upon  under  an  execution,  unless  the 
receipt  be  first  surrendered  to  the  warehouseman,  or  its  ne- 
IBfotiation  enjoined.  The  warehouseman  shall  in  no  case  be 
compelled  to  deliver  up  the  actual  possession  of  the  goods 
until  the  receipt  is  surrendered  to  him  or  impounded  by  the 
court.     (§  1314.) 

§  26w  Creditors'  remedies  to  reach  negotiaUe  recei|itfcr— 
A  creditor  whose  debtor  is  the  owner  of  a  negotiable  receipt 
shall  be  entitled  to  such  aid  from  the  courts  of  appropriate 
jurisdiction,  by  injunction  andotherwise,  in  attaching  such 
receipt  or  in  satisfying  the  claim  by  means  thereof  as  is  al- 
lowed at  law  or  in  equity,  in  regard  to  property  which  can- 
not readily  be  attached  or  levied  upon  by  ordinary  legal  pro- 
cess.    (§1315.) 

§  27.  What  daims  are  induded  in  the  wardicme- 
man's  lien«— Subject  to  the  provisions  of  section  thirteen 
hundred  and  nineteen,  a  warehouseman  shall  have  a  lien  on 
goods  deposited  or  on  the  proceeds  thereof  in  his  hands,  for 
all  lawful  charges  for  storage  and  preservation  of  the  goods; 
also  for  all  lawful  claims  for  money  advanced,  interest,  in- 
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surance,  transportation,  labor,  weighing,  coopering  and  other 
charges  and  expenses  in  relation  to  such  goods;  also  for  all 
reasonable  charges  and  expenses  for  notice,  and  advertisements 
of  sale,  and  for  sale  of  the  goods  where  default  has.  been  made 
in  satisfying  the  warehouseman's  lien.     (§  1316.) 

§  28»  Against  what  pn^perty  tiie  lieo  may  be  enf  ovoedr— 
Subject  to  the  provisions  of  section  thirteen  hundred  and 
nineteen,  a  warehouseman's  lien  may  be  enforced — 

(a)  Against  all  goods,  whenever  deposited,  belonging 
to  the  person  who  is  liable  as  debtor  for  the  claims  in  regard 
to  which  the  lien  is  asserted,  and 

(b)  Against  all  goods  belonging  to  others  which  have 
been  deposited  at  any  time  by  the  person  who  is  liable  as  debtor 
for  the  claims  in  regard  to  which  the  lien  is  asserted,  if 
such  person  had  been  so  entrusted  with  the  possession  of  the 
goods  that  a  pledge  of  the  same  by  him  at  the  time  of  the 
deposit  to  one  who  took  the  goods  in  good  faith  for  value, 
would  have  been  valid.     (§  131/.) 

§  29.  How  the  Ken  may  be  loab— A  warehouseman 
loses  his  lien  upon  goods — 

(a)  By  surrendering  possession  thereof,  or 

(b)  ;By  refusing  to  deliver  the  goods  when  a  demand  is 
made  with  which  he  is  bound  to  comply  under  the  provisions 
of  this  chapter. 

§  SO.  Negotiable  receipt  miiat  state  diarget  for  whidi 
lieo  is  claimedL-— If  a  negotiable  receipt  is  issued  for  goods, 
the  warehouseman  shall  have  no  lien  thereon,  except  for 
charges  for  storage  of  those  goods  subsequent  to  the  date 
of  the  receipt,  unless  the  receipt  expressly  enumerates  other 
charges  for  which  a  lien  is  claimed.  In  such  case  there  shaU* 
be  a  lien  for  the  charges  enumerated  so  far  as  they  are  within 
the  terms  of  section  thirteen  hundred  and  sixteen,  although  the 
amount  of  the  charges  so  enumerated  is  not  stated  in  the  re- 
ceipt.   (§  1318.) 

§  31.  Warehooseman  need  not  deliver  until  lieo  is  satis- 
fiedU— A  warehouseman  having  a  lien  valid  against  the  person 
demanding  the  goods  may  refuse  to  deliver  the  goods  to  him 
until  the  lien  is  satisfied.    (§  1319.) 

§  32.  Warshiwiifwian^  lieo  does  not  inrednde  odier  rsm- 
edieSd--  Whether  a  warehouseman  has  or  has  not  a  lien  upon 
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iP\X\iA^x  ifr^Zr^     **  entitled  to  all  remedies  allowed  by  law  to  a 

C^^  ^^  ^  ^^"^^ast  his  debtor,  for  the  collection  from  the  depos- 

^i^V^-^        ^^^•Jges  and  advances  which  the  depositor  has  ex- 

tff^^^    it^  ^     vixipliedly  contracted  with  the  warehouseman  to 

^     ^^      ?^tiifacliun  of  lieo  by  taku — ^A  warehouseman's 
«:e0    ^^^^  ^  ^l&im  which  has  become  due  may  be  satisfied  as  f ol- 

'^  K^^  ^arehousman  shall  give  a  written  notice  to  the  per- 

>jt>  ^^^  "whose  account  the  goods  are  held,  and  to  any  other  per- 

^^f%  "^Xkown  by  the  warehouseman  to  claim  an  interest  in  the 

^go^f^^*      Such  notice  shall  be  given  by  delivery  in  person  <»* 

^^  ^^lOstered  letter  addressed  to  the  last  known  place  of  bos- 

^<00d  or  abode  of  the  person  to  be  notified.    The  notice  shall 


(a)  An  itemized  statement  of  the  warehouseman's  claim, 
fibowing  the  sum  due  at  the  time  of  the  notice  and  the  date 
or  dateis  when  it  became  due. 

(b)  A  brief  description  of  the  goods  against  which 
the  lien  exists. 

(c)  A  demand  that  the  amount  of  the  claim  as  stated 
in  the  notice,  and  of  such  further  claim  as  shall  accrue,  shall 
be  paid  on  or  before  a  day  mentioned,  not  less  than  ten  days 
from  the  date  of  delivery  of  the  notice  if  it  is  persanally  de- 
livered, or  from  the  time  when  the  notice  should  reach  its 
destination,  according  to  the  due  course  of  post,  if  the  notice 
is  sent  by  mail,  and 

(d)  A  statement  that  unless  the  claim  is  paid  within 
the  time  specified  the  goods  will  be  advertised  for  sale  and 
sold  by  auction  at  a  specified  time  and  place. 

In  accordance  with  the  terms  of  a  notice  so  given,  a  sale 
of  the  goods  by  auction  may  be  had  to  satisfy  any  valid 
claim  of  the  warehouseman  for  which  he  has  a  lien  on  the 
goods.  The  sale  shall  be  had  in  the  place  where  the  lien  was 
acquired,  or,  if  such  place  is  manifestly  unsuitable  for  the  pur- 
pose, at  the  nearest  suitable  place.  After  the  time  for  the  pay- 
ment of  the  clai  mspecified  in  the  notice  to  the  depositor  has 
elapsed,  an  advertisement  of  the  sale,  describing  the  goods 
to  be  sold,  and  stating  the  name  of  the  owner  or  person  on 
whose  account  the  goods  are  held,  and  the  time  and  place  of 
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the  sale  shall  be  published  once  a  week  for  two  consecutive 
weeks  in  a  newspaper  published  in  the  place  where  such 
sale  is  to  be  held.  The  sale  shall  not  be  held  less  than  fifteen 
days  from  the  time  of  the  first  publication.  If  there  is  no 
newspaper  published  in  such  place,  the  advertisement  shall 
be  posted  at  least  ten  days  before  such  sale  in  not  less  than 
six  conspicuous  places  therein. 

From  the  proceeds  of  such  sale  the  warehouseman  shall 
satisfy  his  lien,  including  the  reasonable  charges  of  notice, 
advertisement,  and  sale.  The  balance,  if  any,  of  such  pro- 
ceeds shall  be  held  by  the  warehouseman,  and  delivered  on 
demand  to  the  person  to  whom  he  would  have  been  bound  to 
deliver  or  justified  in  delivering  the  goods. 

At  any  time  before  the  goods  are  so  sold  any  person 
claiming  a  right  of  property  or  possession  therein  may  pay 
the  warehouseman  the  amount  necessary  to  satisfy  his  lien 
and  to  pay  the  reasonable  expenses  and  liabilities  incurred  in 
serving  notices  and  advertiJing  and  preparing  for  the  sale 
up  to  the  time  of  such  payment.  The  warehouseman  shall 
deliver  the  goods  to  the  person  making  such  payment  if  he 
is  a  person  entitled,  under  the  provisions  of  this  chapter,  to 
the  possession  of  the  goods  on  payment  of  charges  thereon. 
Otherwise  the  warehouseman  shall  retain  possession  of  the 
goods  according  to  the  terms  of  the  original  contract  of  de- 
posit    (Id.) 

§  34*  Periahable  and  hasardoaa  gooda.^— If  goods  are  of 
a  perishable  nature,  or  by  keeping  will  deteriorate  greatly  in 
value,  or  by  their  odor,  leakage,  inflammability,  or  explosive 
nature,  will  be  liable  to  injure  other  property,  the  warehouse- 
man may  give  such  notice  to  the  owner,  or  to  the  person  in 
whose  name  the  goods  are  stored,  as  is  reasonable  and  possible 
under  the  circumstances,  to  satisfy  the  lien  upon  such  goods, 
and  to  remove  them  from  the  warehouse,  and  in  the  event  of 
the  failure  of  such  person  to  satisfy  the  lien  and  to  remove 
the  goods  within  the  time  so  specific,  the  warehouseman  may 
sell  the  goods  at  public  or  private  sale  without  advertising. 
If  the  warehouseman  after  a  reasonable  effort  is  unable  to 
sell  such  goods,  he  may  dispose  of  them  in  any  lawful  manner, 
and  shall  incur  no  liability  by  reason  thereof. 

The  proceeds  of  any  ade  made  under  the  terms  of  this 
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section  shall  be  disposed  of  in  the  same  way  as  the  proceeds 
of  sales  made  under  the  terms  of  the  preceding  section.  (§ 
1823.) 

§  35.  Other  meilhoda  of  cnforang  fiens^— The  remedy 
for  enforcing  a  lien  herein  provided  does  not  preclude  any 
other  remedy  allowed  by  law  for  the  enforcement  of  a  lien 
against  personal  property  nor  bar)  the  right  to  recover  so 
much  of  the  warehouseman's  claim  as  shall  not  be  paid  by 
the  proceeds  of  the  sale  of  the  property.     (§  1321.) 

§  36L  Effect  of  aalOi^^After  goods  have  been  lawfuUy 
sold  to  satisfy  a  warehouseman's  lien,  or  have  been  lawfully 
sold  or  disposed  of  because  of  their  perishable  or  hazardous 
nature,  the  warehouseman  shall  not  thereafter  be  liable  for 
failure  to  deliver  the  goods  to  the  depositor  or  owner  of  the 
goods,  or  to  a  holder  of  the  receipt  given  for  the  goods  when 
they  were  deposited,  even  if  such  receipt  be  negotiable.  (§ 
1326.) 

Part  III. — Negotiation  and  Transfer  or  Receiftb 

§  37.    Necr^tialum  of  negotiable  reoeq>ta  by  defiveryw— 

A  negotiable  receipt  may  be  negotiated  by  delivery — 

(a)  Where,  by  the  terms  of  the  receipt,  the  warehouse- 
man undertakes  to  deliver  the  goods  to  the  bearer,  or 

(b)  Where,  by  the  terms  of  the  receipt,  the  warehouse- 
man imdertakes  to  deliver  the  goods  to  the  order  of  a  spec- 
ified person,  and  such  person  or  a  subsequent  endorsee  of 
the  receipt  has  endorsed  it  in  blank  or  to  bearer. 

Where,  by  the  terms  of  a  negotiable  receipt  the  goods  are 
deliverable  to  bearer  or  wliere  a  negotiable  receipt  has  been 
endorsed  in  blank  or  to  bearer,  any  holder  may  endorse  the 
same  to  himself  or  to  any  other  specified  person,  and  in 
such  case  the  receipt  shall  thereafter  be  negotiated  only  by 
the  endorsement  of  such  endorsee.     (§  1326.) 

§  38.  Negotiatioii  of  negotiable  reoei|»U  ..by  endera^ 
ment.— >A  negotiable  receipt  may  be  negotiated  by  the  en- 
dorsement of  the  person  to  whose  order  the  goods  are,  by  the 
terms  of  the  receLpt,  deliverable.  Such  endorsement  may  be 
in  blank,  to  bearer  or  to  a  specified  person.  If  endorsed 
to  a  specified  person,  it  may  be  again  negotiated  by 
the  endorsement  of  such  person  in  blank,  to  bearer  or  to  an- 
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other  specified  person.  Subsequent  negotiations  may  be  made 
in  like  manner.    (§  1327.) 

§  39.  Transfer  of  reoeq^tSi«— A  receipt  which  is  not  in 
such  form  that  it  can  be  negotiated  by  delivery  may  be  trans- 
fened  by  the  holder  by  delivery  to  a  purchaser  or  donee. 

A  non-negotiable  receipt  cannot  be  negotiated,  and  the  en- 
dorsement of  such  a  receipt  gives  the  transferee  no  additional 
right.    {§  1328.) 

§  40.  Who  may  negotialie  a  ncmptt — ^A  negotiable  re- 
ceipt may  be  negotiated — 

(a)  By  the  owner  thereof,  or 

(b)  By  any  person  to  whom  the  possession  or  custody  of 
the  receipt  has  been  entrusted  by  the  owner,  if,  by  the  terms 
of  the  receipt,  the  warehouseman  undertakes  to  deliver  the 
goods  to  the  order  of  the  person  to  whom  the  possession  or 
custody  of  the  receipt  has  been  entrusted,  or  if  at  the  time 
of  such  entrusting  the  receipt  is  in  such  form  that  it  may  be 
negotiated  by  delivery.   (§  1329.) 

§  41.  Rights  of  person  to  whom  a  receipt  has  been  ne- 
gotiateiL— A  person  to  whom  a  negotiable  receipt  has  been 
duly  negotiated  acquires  thereby — 

(a)  Such  title  to  the  goods  as  the  person  negotiating 
the  receipt  to  him  had  or  had  ability  to  convey  to  a  pur- 
chaser in  good  faith  for  value,  and  also  such  title  to  the 
goods  as  the  depositor  or  person  to  whose  order  the  goods 
were  to  be  delivered  by  the  terms  of  the  receipt  had  or  had 
ability  to  convey  to  a  purchaser  in  good  faith  for  value,  and 

(b)  The  direct  obligation  of  the  warehouseman  to  hold 
possession  of  the  goods  for  him  according  to  the  terms  of 
the  receipt  as  fully  as  if  the  warehouseman  had  contracted 
directly  with  him.    (§  1330.) 

§  42.  Rights  of  person  to  wiiom  a  receipt  has  been 
transferrejl  A  person  to  whom  a  receipt  has  been  trans- 
ferred but  not  negotiated,  acquires  thereby,  as  against  the 
transferrer,  the  title  to  the  goods,  subject  to  the  terms  of 
any  agreement  with  the  transferrer. 

If  the  receipt  is  non-negotiable  such  person  also  acquires 
the  right  to  notify  the  warehouseman  of  the  transfer  to  him 
of  such  receipt,  and  thereby  to  acquire  the  direct  obl'ga- 
tion  of  the  warehouseman  to  hold  possession  of  the  goods  for 
him  according  to  the  terms  of  the  receipt. 
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Prior  to  the  noCificatioii  of  the  warehooseman  by  the 
^.T^tnsferrer  or  transferee  of  a  non-negotiable  receipt,  the  title 
oiE  the  transferee  to  the  goods  and  the  right  to  aoquire  the 
obligation  of  the  warehouseman  may  be  defeated  by  the  le?? 
of  an  attachment  or  execution  upon  the  goods  by  a  creditor 
of  the  transferrer,  or  by  a  notification  to  the  warehouseman 
by  the  transferrer  or  a  subsequent  purchaser  from  the  trans- 
ferrer or  a  subsequent  sale  of  the  goods  by  the  transferrer. 
(Id.) 

§  4S.  Tmnsf cr  of  Mgoliable  receipt  witiMat  cndone- 
bmbL — Where  a  negotiable  receipt  is  transferred  for  value 
by  delivery,  and  the  endorsement  of  the  transferrer  is  essen- 
tial for  negotiation  the  transferee  acquires  a  right  against 
the  transferrer  to  compel  him  to  endorse  the  receipt,  unless 
a  contrary  intention  appears.  The  negotiation  shall  take  ef- 
fect as  of  the  time  when  the  endorsement  is  actually  made. 
(§  1882.) 

§  44L  Wairaatiaa  on  sale  of  reoeipl^— A  person  who  for 
value  negotiates  or  transfers  a  receipt  by  endorsement  or  de- 
livery, including  one  who  assigns  for  value  a  claim  secured 
by  a  receipt,  unless  a  contrary  intention  appears,  warrants— 

(a)  That  the  receipt  is  genuine, 

(b)  That  he  has  a  legal  right  to  negotiate  or  transfer  it, 

(c)  That  he  has  knowledge  of  no  fact  which  would  im- 
pair the  validity  or  worth  of  the  receipt,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the 
goods,  and  that  the  goods  are  merchantable  or  fit  for  a  partic- 
ular purpose  whenever  such  warranties  would  have  implied, 
if  the  contract  of  the  parties  had  been  to  transfer  without  a 
receipt  the  goods  represented  thereby.     (§  1338.) 

§  45.  Endorser.nol  a  giiarantor.^-The  endorsement  of  a 
receipt  shall  not  make  the  endorser  liable  for  any  failure  on 
the  part  of  the  warehouseman  or  previous  endorsers  of  the 
receipt  to  fulfill  their  respective  obligations.     (§  1334.) 

§  4C.  No  warranty  ini|£ed  from  accepting  ftayinent  of  * 
debti— A  mortgagee,  pledgee  or  holder  for  security  of  a  re- 
ceipt who  in  good  faith  demands  or  receives  payment  of  tbe 
debt  for  which  such  receipt  is  security,  whether  from  a  party 
to  a  draft  drawn  for  such  debt  or  from  any  other  person  shall 
not  by  so  doing  be  deemed  to  represent  or  to  warrant  the 
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uineness  of  such  receipt  or  the  quantity  or  quality  of  the  goods 
therein  described.    (§  1335.) 

§  47.  When  negotiation  not  imiMdred  by  fraud,  mistake, 
or  dnreas^— The  validity  of  the  negotiatpn  of  a  lyeceipt 
is  not  impaired  by  the  fact  that  such  negotiation  was  a  breach 
of  duty  on  the  part  of  the  person  making  the  negotiation, 
or  by  the  fact  that  the  owner  of  the  receipt  was  induced  by 
fraud,  mistake  or  duress  to  entrust  the  possession  or  custody 
of  the  receipt  to  such  person,  if  the  person  to  whom  the  re- 
ceipt was  negotiated,  or  a  person  to  whom  the  receipt  was 
subsequently  negotiated,  paid  value  therefor,  without  notice 
of  the  breach  of  duty,  or  fraud,  mistake,  or  duress.    (§  1335.) 

§  4&  Sabseqoent  negotiatioiLr— Where  a  person  having 
sold,  mortgaged,  or  pledged  goods  which  are  in  a  warehouse 
and  for  which  a  negotiable  receipt  has  been  issued,  or  having 
sold,  mortgaged,  or  pledged  the  negotiable  receipt  representing 
such  goods,  continues  in  possession  of  the  negotiable  receipt, 
the  subsequent  negotiation  thereof  by  that  person  under  any 
sale,  or  other  disposition  thereof  to  any  person  receiving  the 
same  in  good  faith,  for  value  and  without  notice  of  the  previous 
sale,  mortgage  or  pledge,  shall  have  the  same  effect  as  if  the 
first  purchaser  of  the  goods  or  receipt  had  expressly  author- 
ized the  subsequent  negotiation.    (§  1337.) 

§  49.  Negotiation'  defeats  vmdor's  lienw— Where  a  nego- 
tiable receipt  has  been  issued  for  goods,  no  seller's  lien  or 
right  of  stoppage  in  transitu  shall  defeat  the  rights  of  any 
purchaser  for  value  in  good  faith  to  whom  such  receipt 
has  been  negotiated,  whether  such  negotiation  be  prior  or 
subsequent  to  the  notification  to  the  warehouseman  who  is- 
sued such  receipt  of  the  seller's  claim  to  a  lien  or  right  of 
stoppage  in  transitu.  Nor  shall  the  warehouseman  be  ob- 
liged to  deliver  or  justified  in  delivering  the  goods  to  an 
unpaid  seller  unless  the  receipt  is  first  surrendered  for  can- 
cellation.   (§  1338.) 

Part  IV. — Criminai^  Offenses 

§  50.  Issue  of  receipt  for  goods  not  received^ — ^A  ware- 
houseman, or  any  officer,  agent,  or  servant  of  a  warehouse- 
man, who  issues  or  aids  in  issuing  a  receipt  knowing  that 
the  goods  for  which  such  receipt  is  issued  have  not  been 


,fj9  ^AttaoDOB  ncEiFni 

-^y  \^^  :»-^^     I  ^^  ^^^^  warehouseman,  or  are  not  under 

l^i^  ^ilty     d^^^     TOonj,  and  upon  conviction  shall  be  punidied 

l>^     A#cl^  ^rt^k     *^tse  bj  imprisonment  not  exceeding  five  years, 

fO^ .  -  %   **7     ^fcr^^'  exceeding  $5,000,  or  by  both ;  but  if  the 

of     i  gbi0^  •  ^1^  ^^^^  ^7  imprisonment  for  more  than  one  year, 

p^**V  .\\  \}^l  ^he  penitentiary,  and  no  other  punishment  shall 

b»      o  51.     ^^^^MBe  of  receipt  mnfamiiig  false  atatemoit— A 

WkiO^'0^^**^^^^^  or  any  officer,  agent,  or  servant  of  a  ware- 

vTxisc**^*^^  ''^lio  fraudulently  issues  or  aids  in  fraudulently 

\MXvtig    *   receipt  for  goods  knowing  that  it  contains  any 

f  else  €ta.tiet3a^nt,  shall  be  guilty  of  a  misdemeanor,  and  upon 

oonVictioii  shall  be  punished  for  each  offense  by  imprison- 

meat  not  exceeding  one  year,  or  by  a  fine  not  exceeding  <me 

tVxousand  dollars,  or  by  both.     (§  1340.) 

%  52.     lasoe  ol  dqpficate  recei|»ta    not    so    marlEed.— A 
wttrehouseman,  or  any  officer,  agent,  or  servant  of  a  ware- 
hooseman,  who  issues  or  aids  in  issuing  a  duplicate  or  ad- 
ditional negotiable  receipt  for  goods  knowing  that  a  former 
negotiable  receipt  for  the  same  goods  or  any  part  of  them  is 
outstanding  and  uncancelled,  without  plainly  placing  upon 
the  face  thereof  the  word  ^'Duplicate,''  except  in  the  case 
of  a  lost  or  destroyed  receipt  after  proceedings  as  provided 
for  in  section  thirteen  hundred  and  three,  shall  be  guilty  of 
a  felony,  and  upon  conviction  shall  be  punished  for  each  of- 
fense by  imprisonment  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  $5,000,  or  by  both;  but  if  the  punishment  be 
by  imprisonment  for  more  than  one  year,  it  shall  be  in  the 
penitentiary,  and  no  other  punishment  shall  be  inflicted.    (§ 
1841.) 

§  5S.  Isane  ol  reoeipta  for  nyrehon  if  man's  goods  wliidi 
do  not  state  that  factr— Where  there  are  deposited  with  or 
held  by  a  warehouseman  goods  of  which  he  is  the  owner,  either 
solely  or  jointly  in  common  with  others,  such  warehouseman, 
or  any  of  his  officers,  agents,  or  servants  who  knowing  this 
ownership,  issues  or  aids  in  issuing  a  negotiable  receipt  for 
such  goods  which  does  not  state  such  ownership  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  puB- 
ished  for  each  offense  by  imprisonment  not  exceeding  one 
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year,  or  by  a  fine  not  exceeding  $1,000,  or  by  both.  (§  1342.) 
§  54  Dtttvtry  ci  goods  withoat  obtaining  negotiable 
receipts— A  warehouseman  or  any  officer,  agent  or  servant 
of  a  warehouseman  who  delivers  goods  out  of  the  possession 
of  such  warehouseman,  knowing  that  a  negotiable  receipt  the 
negotiation  of  which  would  transfer  the  right  to  the  possession 
of  such  goods  is  outstanding  and  uncancelled,  without  ob- 
taining the  possession  of  such  receipt  at  or  before  the  time 
of  such  delivery,  shall,  except  in  the  cases  provided  for  in 
sections  thirteen  hundred  and  three  and  thirteen  hundred  and 
twenty-five,  be  found  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  punished  for  each  offense  by  imprisonment  not 
exceeding  one  year,  or  by  fine  not  exceeding  $1,000  or  by  both. 
(§1343.) 

§  55.  Negotiation  of  receipt  for  mortgaged  gooda^^ 
Any  person  who  deposits  goods  to  which  he  has  not  title, 
or  upon  which  there  is  a  lien  or  mortgage,  and  who  takes 
for  such  goods  a  negotiable  receipt  which  he  afterwards  ne- 
gotiates for  value  with  intent  to  deceive  and  without  disclos- 
ing his  want  of  title  or  the  existence  of  the  lien  or  mortgage 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  punished  for  each  offense  by  imprisonment  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  $1,000,  or  by  both.  (§ 
1344.) 

Part  V. — ^Interpretation 

§  SC    Wben  mles  of  common  law  atill  applicable^— In 

any  case  not  provided  for  in  this  chapter,  the  rules  of  law 
and  equity,  including  the  law  merchant,  and  in  particular 
the  rules  relating  to  the  law  of  principal  and  agent  and  to 
the  effect  of  fraud,  misrepresentation,  duress  or  coercion,  mis- 
take, bankruptcy,  or  other  invalidating  cause  shall  govern. 
(§  1346.) 

§  57.  Interpretation  shall  give  effect  to  porpoee  of 
wiiformity.^ — ^This  chapter  shall  be  so  interpreted  and  con^ 
strued  as  to  effectuate  its  general  purpose  to  make  uniform 
the  law  of  those  States  which  enact  it.     (§  1346.) 

i  58.  Definitional — (1)  In  this  chapter,  unless  the  con* 
text  or  subject  matter  otherwise  requires — 

^Action''  includes  counter  claim,  set-off,  and  suit  in  equity. 
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^DeUvery^  means  volunUrj  transfer  of  possessioii  fiom 

person  to  another. 

^Fungible  goods'*  means  goods  for  which  any  unit  is, 
m  its  nature  or  by  mercantile  custom,  treated  as  the  equi^- 
lent  of  any  other  unit. 

^K}oods"  means  chattels  or  merchandise  in  storage,  or 
hich  has  been  or  is  about  to  be  stored. 

^'Holder"  of  a  receipt  means  a  person  who  has  both  sctiul 
ion  of  such  receipt  and  a  right  of  property  therein. 

^Order"  means  an  order  by  endorsement  on  the  receipt. 

"Owner"  does  not  include  mortgagee  or  pledgee. 

"Person"  includes  a  corporation  or  partnership  or  two 
or  more  persons  having  a  joint  or  common  interest. 

"To  purchase"  includes  to  take  as  mortgagee  or  as  pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"Beceipt"  means  a  warehouse  receipt. 

"Value"  is  any  consideration  sufficient  to  support  a 
simple  contract.  An  antecedent  or  pre-existing  obligation. 
whether  for  money  or  not,  constitutes  value  where  a  re- 
<»ipt  is  taken  either  in  satisfaction  thereof  or  as  security 
therefor. 

"Warehouseman"  means  a  person  lawfully  engaged  in 
the  business  of  storing  goods  for  profit. 

(2)  A  thing  is  done  "in  good  faith"  within  the  mean- 
ing of  this  chapter  when  it  is  in  fact  done  honestly,  whether 
it  be  done  negligently  or  not.     (§  1847.) 


WASTE  AND  UNAPPROPRIATED  LANDS 

For  price  of  waste  land,  grant  therefor,  register's  fees, 
etc.,  see  Code,  §§  2504-9. 


WATER  AND  WATER  COURSES 

See  Easements;  Real  Estate 

For  statutes  as  to  in  general,  see  Code,  §§  3573-81.  Fo^ 
obstruction  of  water  courses,  see  Code,  §§  4746-56. 
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WEAPONS  (DANGEROUS) 

S    1.    Carrying  concealed  weapons;  how  punished;  forfeiture  of 

weapons;  how  disposed  of 
S    2.    Carrying  dangerous  weapon  to  place  of  religious  worship,  or 

on  Sunday  at  place  other  than  his  own  premises;    how 

punished 
S    8.    Prohibiting  tbe  selling  or  having  in  possession  bUudcJadcs* 

etc. 
S    4.    Furnishing  pistols,  dirks,  or  bowie  kniyes,  or  toy  firearms, 

to  minors 
8    5.    When  person  going  armed  to  giye  recognizance 
i    6.    Dealers  to  haye  license 
8    7.  Form  of  "description"  in  warrant  or  indictment 

§  1.  Cmnybkg  concealed  weapons;  how  poniahed;  for- 
feiture of  weepona;  how  diapoeed  of^ — By  section  4534  of  the 
Code:  ^^If  any  person  carry  about  his  person  hid  from  com- 
mon observation,  any  pistol,  dirk,  bowie-knife,  razor,  slung- 
shot,  metal  kiiucks,  or  any  weapon  of  like  kind,  he  shall  upon 
conviction  thereof,  be  fined  not  less  than  $20,  nor  more  than 
$100  and,  in  the  discretion  of  the  court,  justice,  police  justice, 
or  jury  trying  the  case,  may,  in  addition  thereto,  be  com- 
mitted to  jail  for  not  more  than  six  months,  and  such  pistol, 
dirk,  bowie-knife,  razor,  slung-shot,  metal-knucks,  or  any 
weapon  of  like  kind,  shall,  by  order  of  the  court,  justice  or 
police  justice  be  forfeited  to  the  Commonwealth  and  may  be 
seized  by  an  officer  as  forfeited,  and  such  as  may  be  needed 
for  police  officers  and  conservators  of  the  peace  shall  be  de- 
voted to  that  purpose,  and  the  remainder  shall  be  destroyed 
by  the  officer  having  them  in  charge;  but  this  section  shall 
not  apply  to  any  police  officer,  town  or  city  sergeant,  con- 
stable, sheriff,  conservator  of  the  peace,  or  to  carriers  of 
United  States  mail  in  the  rural  districts,  or  collecting  officer 
while  in  the  discharge  of  his  official  duty:  provided,  the 
circuit  court  of  any  county  in  term  time,  and  any  corporation 
court  in  term  time,  upon  a  written  application  and  satisfac- 
tory proof  of  the  good  character  and  necessity  of  the  appli- 
cant to  carry  concealed  weapons,  may  grant  such  permission 
for  one  year.  The  order  making  same  Ediall  be  entered  in  the 
law  order  book  of  such  court/' 

Officers  and  guards  of  penitentiary  may  carry  weapons. 
(Code,  §  6040.) 
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§  2.  Cmnying  dufwow  wppo  to  pkoe  ol  fdigiw 
^%roraliip»  or  on  Sondby  at  plooo  otlier  thou  his  oim  pnniseft; 
iMnr  ponislMdir— By  section  4578  of  the  Code :  "If  any  person 
carry  any  gun,  pistol,  bowie-knife,  dagger,  or  other  dangerous 
weapon,  to  a  place  of  worship  while  a  meeting  for  religions 
purposes  is  being  held  at  such  place,  or,  without  good  and  suf- 
ficient cause  therefor,  carry  any  such  weapon  on  a  Sunday  it 
any  place  other  than  his  own  premises,  he  shall  be  fined  not 
less  than  $20.  If  any  offense  under  this  section  be  com- 
mitted at  a  place  of  religious  worship,  the  offender  may  be 
arrested  on  the  order  of  a  conservator  of  the  peace;  wiUiont 
warrant,  and  held  until  a  warrant  can  be  obtained,  but  not 
exceeding  three  hours.  It  shall  be  the  duty  of  every  justice, 
upon  his  own  knowledge,  or  upon  the  affidavit  of  any  person, 
that  an  offense  under  this  section  has  been  committed,  to  issue 
a  warrant  for  the  arrest  of  the  offender.^ 

§  1.  Prohibitiiig  the  wlKng  or  liaTinif  in  poatemn 
blackjacka,  otc.r-By  section  4535  of  the  Code :  "If  any  per- 
son sell  or  barter,  or  exhibit  for  sale  or  for  barter,  or  gi^ 
or  furnish,  or  cause  to  be  sold,  bartered,  given  or  furnished, 
or  has  in  his  possession,  or  under  his  control,  with  the  int^ 
of  selling,  bartering,  giving  or  furnishing  any  blackjack,  brass- 
or  metal  knucks,  or  like  weapons,  such  person  shall  be  fised 
not  less  than  $25  nor  more  than  $100.  The  having  in  one's 
possession  of  any  such  weapon  shall  be  prima  facie  evidence, 
except  in  the  case  of  a  conservatoi:  of  the  peace,  of  his  intent 
to  sell,  barter,  give  or  furnish  the  same." 

§  4  Fumiahing  pistols,  dirka,  or  bowie  knivos,  or  tor 
firearms,  to  minors^— See  Minors^  section  15 

§  S.  WImh  person  going  armed  to  giro  recogniaanc^^ 
See  Justice  of  the  Peace^  div.  VTII  (as  to  "Peace  and  Good 
Behavior*'),  section  7. 

§  8.  Dealers  to  Imito  licenaow — See  Licenses  and  Licetise 
TaxeSj  section  64. 

§  7.    Form  ol  ''description''  in  warrant  or  indictment- 

No.   1.     CAiaTINO  A  OONCIALSD  WbAPOK 

(Code,  SS  4578.  4782.) 
dbscbiption: 

"did  unlawfally;  carry  about  his  person*  hid  from  common  otaemtloai 
a  certain  pistol  (or  Oirk,  bowie-knife,  ratsor,  sUtng^hot^  or  other  Uk* 
weapon)/' 
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No.  2.    Wabbaet  Obdbbiko  Sale  or  FoBonsmD  CoNOKAufci  Weapon 

{Idem,) 

coEnt7f  to-wlt: 

To  X.  T.,  sheriff  of  said  county: 

Whereas  C.  D.  was  this  day  duly  conylcted  befotre  me,  J.  T.,  a 

Justice  of  said  county,  for*  this,  that  on  the day  of ,  192 — ,  in 

said  county,  the  said  C.  D.  [here  describe  the  offense  as  in  the  war- 
rant of  arrest] ;  and  whereas  the  said  pistol  (or  other  weapon)  being 
seised  by  C.  R  a  constable  of  said  county,  was  this  day  adjudged  by 
me  to  be  forfeited  to  the  commonwealth: 

These  are  therefore.  In  the  name  of  the  Commonwealth  of  Ylr- 
ginia,  to  command  you,  the  said  sheriff  forthwith  to  take  the  said 
pistol,  seized  and  forfeited  as  aforesaid,  and  the  same  to  sell  in 
due  form  of  law,  and  the  proceeds  thereof  to  account  for  and  pay 
this  my  warrant 

over  to  tiie  circuit  oourt  of  said  county  en  the  first  day  of  the 
^term  thereof;  and  make  return  to  me  how  you  haye  executed 

GiTen  under  my  hand  and  seal,  this day  of 192 — 

J.  T.,  J.  P.  (i-  s.) 


No.  3.    WAxaAirr  pob  Cabbting  Daitgebous  Weapons  to  Ghubch 

(Code,  S  4678.) 

Descbiftion: 

"did  carry  a  gun   (or  pi$M,  howie^kfUfe,  dagger,  or  other  danger^ 
ODS  weapon)  to  a  certain  place  of  worship,  to-wlt:  at  church   (or 
other  place) ,  in  said  county  while  a  meeting  for  religious  purposes  was 
then  being  held  at  said  church  (or  other  place)." 
See  note  under  next  form. 


No.  4.    Wabbant  fob  Cabbting  a  Danobbous  Weapon  an  One's 

Pbemisbs  on  a  Sunpat 

{Idem.) 

Dbscbiftion: 

*that  day  being  a  Sunday  without  good  and  suffldent  cause  for 
80  doing,  did  carry  a  gun  (or  pistol,  hovHe^knife,  dagger,  or  other 
dangerous  weapon)  at  a  place  other  than  on  his  own  premises,  to-wlt: 

ai  — • [here  state  the  place.]" 

It  should  be  obserred  that  this  warrant  and  the  one  preoeding  it 
are  issued  upon  the  Justice's  own  knowledge,  or  else  upon  an  affldaTlt — 
i.  e.,  an  oath  in  writing. 
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WEIGHTS  AND  MEASURES 

8    1.    Number  of  pounds  to  bushel  in  Virginia 
i    2.    other  weights  and  measures 

(1)  Cord 

(2)  Apple  barrel 

(3)  'Truck   barrel 

(4)  Barrel  of  flour 

(5)  Coal  to  be  weighed  on  request 
i    8.    MisoeUaneouB  provisions 

§  1*  Namber  of  pounds  to  bashel  in  VirginisL — By  sec- 
tion 1470  of  the  Code,  the  following  number  of  pounds  con- 
stitute a  bushel : 


Alfalfa  seed  ..- 60 

Apples  (dried)    28 

Apples  (green)   45 

Barley    48 

Beans,  castor  46 

Beans,  navy  60 

Beans,  soja 60 

Bran 20 

Buckwheat    48 

Carrots    60 

Coal,  anthracite   80 

Chestnuts    67 

Corn  in  ear  70 

Com   (shelled)    66 

Com  meal 48 

Cotton  seed   30 

Flax  seed 56 

Grass  seed,  blue    64 

Grass  seed,  clover 60 

Grass  seed,  Hungarian  ...  .48 

Grass  seed,  orchard  14 

Grass  seed,  red  top  40 


Grass  seed,  timothy 46 

Hair  (plastering)   8 

Hemp  seed  54 

Lime  (unslacked 80 

Malt   38 

Millet  seed 50 

Oats   32 

Onions  57 

Parsnips    60 

Peaches,  dried  (peeled) . .  .40 
Peaches,  dried  (unpeeled)  .32 

Peanuts,  Spaniidi   30 

Peanuts,  Virginia 22 

Peas,  black-eye  - 60 

Peas,  cow  60 

Potatoes,  Irish 60 

Potatoes,  sweet  .56 

Rye -. 56 

Salt 50 

Tomatoes    60 

Turnips   - 55 

Wheat    60 


§  2.  Other  weights  and  measures.—  (1)  Cord, — ^A  cord 
is  8  feet  long,  4  feet  high,  and  4  feet  wide,  or  the  equivalent 
thereof,  being  128  cubic  feet  (Code,  §  1470). 

(2)  Apple  barrel.'— A  barrel  of  apples  is  135  (a  bushel 
45)  pounds,  a  barrel  to  be,  head  diameter,  17^  inches;  length 
of  stave  27^  inches  bulge,  not  under  64  inches,  outside  meas- 
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urement.  If  smaller  barrel  used,  it  must  be  stamped  on  each 
head,  ^'short  barrel",  in  letters  not  under  2  inches  in  height. 
Apples  packed  in  barrels  for  sale  or  offered  for  sale  must 
have  conspicuously  displayed  on  the  head:  (a)  Name  and 
address  of  owner  of  apples  at  the  time  of  packing;  (b)  mini- 
mum size  of  at  least  90  per  cent  of  apples  therein ;  (c)  if  not 
hand-picked,  they  must  be  marked  '^windfalls".  Provision 
is  made  for  Dairy  and  Food  Conmiissioner  to  appoint  an 
inspector  for  fruit  growers,  to  inspect  the  quality  and  grade 
of  apples.  For  a  violation,  fii^e  not  over  $50,  and  for  sub- 
sequent offense,  not  over  $100.  (Code,  §  1471,  as  amended 
by  Acts  1920,  p.  244.) 

(3)  ''Truck''  laareL—^.  "truck"  barrel  is  to  be  not 
under  27^  inches  long,  and  the  head  or  heads  not  under  17% 
inches  in  diameter;  if  double  headed,  or  used  with  wood  or 
other  rigid  heads  set  inside  the  staves  at  both  ends,  it  must 
be  18%  inches  across  at  the  bilge,  inside,  and  straight  line 
inside  distance  between  the  heads,  not  under  24%  inches;  if 
single  headed  and  used  with  top  end  open  or  covered  with 
burlap  or  cotton  goods  or  other  flexible  material,  it  must  be 
not  under  16%  inches  across  at  the  top,  inside  the  staves,  and 
not  under  19  inches  across  at  the  bilge,  inside,  and  the  straight 
line  inside  distance  between  the  head  in  the  bottom  to  top  of 
staves,  not  under  26  inches.  Other  barrels  of  same  cubical  con- 
tents, are  sufficient.  For  violation,  fine  $1  to  $5.  (Code, 
§  1472.) 

(4)  Barrel  of  flour. — ^A  barrel  of  flour  is  196  pounds, 
which  must  be  stamped  on  one  head,  under  penalty  of  a  fine 
of  $26.    (Code,  §  1474.) 

(6)  "Zime"  harrel. — ^Large  barrel  280  pounds  net; 
small  barrel,  180  pounds  net ;  and  the  weight  and  the  name  of 
manufacturer  and  where  manufactured  must  be  clearly 
marked  on  one  or  both  heads;  and  where  lime  is  sold  in  less 
quantity,  the  weight  must  be  marked  on  the  container,  with 
the  name  of  the  manufacturer,  and  brand,  if  any.  It  is  a 
misdemeanor  to  sell  lime  in  containers  not  so  marked.  (Acts 
1922,  p.  — .) 

(6)  Sale  of  cement. — ^A  container  of  cement  must  be 
plainly  marked  with  the  name  and  address  of  the  manufac- 
turer and  its  weight.  Failure  to  do  so  is  a  misdemeanor. 
(Acts  1922,  p.  — .) 


1780  wnu 

(7)  Coal  to  he  v>eighed  on  request. — Where  SOO  pounds 
or  more  and  there  are  public  scales  in  a  city  or  town,  tint 
dealer  umj  be  required  to  weigh  the  coal,  the  consumer  tc 
pay  the  fee,  if  the  weight  is  correct;  otherwise,  the  dealer, 
refusing  to  weigh,  is  fined  $5.    (Code,  §  1475.) 

i  1.    MisrelhiMMWis  pravisaoiit.— See    Code,     §      1464-9, 
1476-86. 


WILLS 

^ee  Administrator  itnd  Executor;  Advancements;  ConHiiotu 
in  Conveyances  and  Wills;  Conveyances;  Descents  and 
DistribuMons;  Dower;  Power  of  Appointment;  RenKon^ 
der;  Reversion. 

S    1.    DeOnlttons 

S    S.    Who  may  mske  a  wUl 

(1)  Unsoandaess  at  mind 

(2)  Minority 
(8)    Frmnd,  force,  or  undue  Influence 

S    S.    Who  may  take  under  a  wUI 

I    4.    What  property  or  estate  may  be  wUled 

I    6.    Mode  of  maklna  a  will 

(1)  WIU  must  be  In  wrftttna 

(2)  Signing  by  the  testator 

(a)  How  he  signs 

(b)  Signing  or  acknowledgment  In  witnesses'  preB- 
ence 

(8    Witnesses  to  a  wlU 

(a)  When  required;  number;  no  form  of  attestation 
necessary 

(b)  Who  are  competent  witnesses 

(c)  Witnesses  must  be  "present  at  same  time** 

(d)  What  is  "In  the  presence  of  the  testator" 

I    6.    ReTocatlon  of  a  will 

(1)  Rerocation  by  "subsequent  will  or  oodidl,"  etc 

(2)  Rerocation  by  "cutting,  tearing,  burning,  obllteratlns* 
canoelling,  or  destroying" 

(8)    RoTOcation  by  marriage 

(4)  ReTOcation  by  after-bom  children 

(5)  RerlYal  of  a  revoked  will 
S    7.    What,  if  devisee  or  legatee  die  before  testator 
S    8.    Probate  and  recordation  of  a  will 

(1)    What  is  meant  by  probating  a  will 
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(2)    NeoM8lt7  for  proliata 
'^  (8)    Who  may  offer  will  for  protete 


-'» 


Ct; 


(4)    Whait  court  or  clerk  may  admit  will  to  probate 
(6)    When  curator  i^E^POinted 
(6)    How  wiU  probated 

(a)  Ex  parte  proceedings,  bill  in  equity 

(b)  Proceedings  between  the  parties 

(c)  Proof 

(d)  Copy  of  probated  foreign  will  probated  here 
I    9.    When  an  advanoemeat  satisfi&etory  of  a  derlse  or  bequest 
S  10.    When  homicide  bars  taking  under  will 

8  11.    When  and  how  benefits  of  will  renounced,  and  effect  thereof 
I  12.    Construction  of  devise  to  person  and  his  "children,"  "heirs," 

et& 
I  13.    Provision  for  payment  of  debts  not  to  affect  limitation 
S  14.    Punishment  for  fraudulently  destroying  or  concealing  a  will 
S  15.    When  loan  of  personal  property  over  6  years  void,  unless 

by  will  or  deed,  and  recorded 
S  16.    Effect  of  condition  that  devisee  or  legatee  shall  not  contest 

will 
I  17.    Conditions  generally  in  a  will  or  deed 
I  18.    Effect  of  contract  to  devise  land 
S  19.    Legacies 

(1)  Different  kinds 

(a)  Specific  legacies 

(b)  Demonstrative  legacies 

(c)  General  legacies 

fd)    Vested  legacies;  contingent 

(e)  Conditional  legacies 

(f)  Cumulative  legacies 

(2)  Creditor-legatee  and  debtor-legatee 

(a)  Legacy  to  a  creditor 

(b)  Legacy  to  a  debtor 

(3)  Creditor^xecutor  and  debtor-executor 

(4)  Description  of  legatees  and  legacies 

(a)  Description  of  legatees 

(b)  Description  of  legacies 

(5)  Effect  of  advancements  upon  a  legacy 

(6)  Where  subject  of  legacy  is  lost  or  destroyed,  or  after- 
wards disposed  of 

(7)  When  legacy  given  for  valuable  consideration  preferred 

(8)  Payment  of  legacies 

(a)  In  general 

(b)  Time  of  payment 

(o)    Person  to  whom  legacy  to  be  paid 

(d)  Interest  on  legacies 

(9)  Refunding  legacies 

(10)    When  legatee  takes  as  trustee 
i  20.    Various  forms  under  "Wiir 
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§  1.  I>efiiiitiaiis.r— A  will  is  a  writing  made  in  due  form 
of  law  of  a  person's  last  mind  or  will  as  to  who  shall  take  his 
estate,  real  and  personal,  after  his  death.  A  will  of  real  es- 
tate is  called  ^devise",  and  the  one  to  whom  it  is  ^devised," 
or  willed,  is  called  ^devisee";  while  a  will  of  personal  prop- 
erty is  called  ^^legacy"  or  ^bequest,"  and  the  one  to  whom  it 
is  ^^bequeathed,"  or  willed,  is  called  ^^legatee".  A  will  is 
sometimes  called  ^^estament,"  and  so  the  maker  of  a  will  is 
called  testator  (if  a  woman,  ^iiestatrix'').  "Testamentary" 
refers  to  a  will.  One  dying  ^^testate"  means  leaving  a  will, 
and  dying  "intestate"  means  without  leaving  a  will.  Indeed, 
by  section  5226,  except  where  it  would  be  inconsistent  with 
the  manifest  intent  of  the  legislature,  the  word  "will"  in- 
cludes a  testament,  and  a  "codicil"  (i.  e.,  an  addition  to  a 
will),  an  appointment  by  will  or  by  writing  in  the  nature 
of  a  will,  in  exercise  of  a  power — see  Power  of  Appointment; 
and  also  any  other  ^i;estamentary  disposition,"  or  disposal  of 
property  by  will. 

§  2.  Who  may  make  a  w3L— By  sections  5227-8  of 
the  Code,  every  person  not  prohibited  by  the  following  sec- 
tion not  "of  unsound  mind,  or  under  the  age  of  21  years, 
shall  be  capable  of  making  a  will,  except  that  minors  18  years 
of  age  or  upwards,  may,  by  will,  dispose  of  personal  estate." 

Any  person  may  make  a  will  except  one  of  unsound  mind, 
a  minor  under  21  (18  as  to  personal  estate),  or  where  the 
testator  has  been  imposed  upon  by  fraud,  force,  or  undue 
influence. 

(1)  Unsoundness  of  mind, — ^Mere  eccentricity,  or  pecu- 
liarity, however  great,  old  age  of  itself,  habitual  drunkenness 
not  amounting  to  settled  derangement,  or  drunkenness  at  the 
time  not  producing  a  temporary  loss  of  the  reason  and  mem- 
ory, or  being  deaf  and  dumb,  or  partial  lunacy  where  the 
will  is  made  at  a  lucid  or  sane  interval  or  the  hallucinations 
do  not  relate  to  the  matter  or  persons  of  the  will — does  not 
incapacitate  a  person  from  making  a  will  (101  Va.  507;  90. 
Va.  588;  849;  89  Va.  118;  85  Va.  546;  82  Va.  238;  78  Va.  592: 
4  Grat.  106;  1  H.  &  M.  476;  4  Call,  423). 

He  is  capable  of  making  a  will  if  at  the  time  he  is 
capable  of  knowing  and  understanding,  (1)  the  nature  of 
the  business  he  is  then  engaged  in;  (2)  the  elements  of  which 
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the  will  is  oomposed;  and  (3)  the  dispositions  made  therein, 
both  as  to  the  estate,  the  persons,  and  manner  of  distribution 
(85  Va.  566;  89  Va.  118;  90  Va.  849). 

(2)  Minority. — ^21  years  as  to  real  and  18  as  to  per- 
sonl  property,  as  the  statute  provides. 

(3)  Fraud ^  force^  or  undue  influence. — ^These  invalidate 
a  will.  ^^Undue  influence,"  to  avoid  a  will,  must  destroy  the 
testator's  freedom  of  purpose,  substituting  the  will  of  others 
in  its  place;  it  must  be  exerted  specifically  upon  the  very  act 
of  making  a  will  in  favor  of  particular  ones,  and  must  mis- 
lead him  to  make  a  will  contrary  to  his  duty;  but  honest  in- 
tercession, argument,  and  persuasion  addressed  to  the  testa- 
tor's understanding,  conscience,  or  affection,  not  controlling 
his  will  in  opposition  to  bis  judgment  or  inclination,  and  not 
coupled  with  fraud  or  imposition,  does  not  amount  to  undue 
influence,  though  urged  beyond  the  bounds  of  strict  pro- 
priety (107  Va.  181,  441;  106  Va.  664;  90  Va.  849;  82  Va. 
834;  78  Va.  592;  29  Grat.  24;  27  Grat.  103;  23  Grat.  906;  11 
Grat.  220;  9  Grat.  330).     (2  M's  Real  Prop.,  §§  1241-6.) 

§  3.  Wlio  may  take  under  a  wilL— Any  person  (mi- 
nor, lunatic,  idiot),  except  an  alien  enemy  (i.  e.,  a  foreigner  of 
a  country  at  or  in  a  state  of  war  with  us),  or  a  church  (as 
to  land) ;  provided  the  persons  and  objects  are  not  vague  and 
uncertain ;  if  they  are  they  are  void — see  section  19,  (4) ,  below. 
For  vague  and  indefinite  charities,  in  general,  and  charitable, 
religious,  and  educational  trusts,  in  particular,  see  Trusts  and 
Trustees^  sections  15  and  16,  and  Church  and  Church  Prop- 
erty. 

§  4.  Wliat  property  or  estate  may  be  willed. — A  person 
may  by  will,  dispose  of  any  estate,  real  or  personal,  or  any 
right,  or  interest,  present  or  future,  he  shall  be  entitled  to  at 
his  death,  and  which  would,  if  not  willed,  pass  to  his  heirs, 
administrator*  or  next  of  kin.     (C!ode,  §§  6227,  6417,  5142.) 

A  will  is  construed  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  testator's  death,  unless  a 
contrary  intention  appear  by  the  will.    (Code,  §  6286.) 

A  subsequent  conveyance,  of  course,  prevents  the  oper- 
ation of  a  will  to  that  extent.    (Code,  §  6286;  8  Leigh,  614.) 

§  S.  Mode  of  making  a  wilL — By  section  5229  of  the 
Code:  ^^No  will  shall  be  valid  unless  it  be  in  writing  and 
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signed  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  in  such  manner  as  to  make  it  manifest 
that  the  name  is  intended  as  a  signature;  and  moreover,  un- 
less it  be  wholly  in  the  handwriting  of  the  testator,  the  signa- 
ture shall  be  made  or  the  will  acknowledged  by  him  in  the 
presence  of  at  least  two  competent  witnesses,  present  at  the 
same  time;  and  such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary.  If  the  will  be  wholly  in  the  handwriting  of  the  tes- 
tator that  fact  shall  be  proved  by  at  least  two  disinterested 
witnesses/' 

For  execution  of  a  power  of  appointment  by  will,  see 
Code,  §  5230,  or  title  Powers.  By  section  5231,  a  soldier  in 
actual  military  service,  or  a  mariner  or  seaman  at  sea,  may 
malce  a  verbal  will  of  personal  property,  called  a  ^^oncupa- 
tive"  will. 

(1)  Wm  must  be  in  writing. — It  may  be  in  writing 
with  ink  or  pencil,  or  in  typewriting  or  print,  on  paper,  parch- 
ment, linen,  leather,  stone,  metal,  or  slate  (anything  most,  ex- 
cept snow  or  sand  I),  whether  expressed  at  large  or  by  mere 
notes.  It  need  not  be  in  one  paper,  but  may  be  several  of 
different  dates,  a  part  witnessed  and  a  part  in  his  own  hand- 
writing, eliminating  only  such  part  of  an  earlier  paper  as 
is  clearly  in  conflict  with  the  later  (92  Va.  723). 

The  whole  will  must  be  in  writing;  but  a  trust  may  arise 
by  a  verbal  promise,  as,  where  a  devisee  promised  to  hold 
for  another  (94  Va.  580).    See  Trusts  and  Trustees. 

A  written  paper  may  even  be  good  as  a  will  though  not 
in  the  form  of  a  will  or  without  the  testator's  knowledge 
that  he  has  made  a  will,  as  a  writing  in  the  form  of  a 
deed,  letter,  bond,  note,  etc.,  where  not  intended  to  take  ef- 
fect until  after  the  maker's  death,  and  actually  represent- 
ing his  last  will,  provided  the  requirements  of  the  statute 
have  been  met.     (26  Grat.  480;  27  Grat.  319;  28  Grat.  44). 

Nor  does  it  matter  that  a  more  formal  or  a  different 
disposition  was  intended;  but  the  writing  should  have  been 
intended  as  an  actual  disposition,  to  take  effect  at  his  death, 
and  not  a  mere  expression  of  what  he  intended  or  expected 
to  do  (2  Leigh  262;  1  Grat.  454,  478;  4  Grat.  277;  26  Grat. 
480;  27  Grat.  319;  28  Grat.  44;  85  Va.  459). 
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A  writing  beginning,  '^In  case  of  my  death  on  this  trip," 
etc.,  and  disposing  of  his  property,  is  a  will,  though  he  sur- 
vived the  trip   (19  Grat.  758;  27  Grat.  313). 

(2)  Signing  by  the  testator. — (a)  How  he  signs. — ^The 
testator  may  sign  by  making  a  cross  'mark,  accompanied  by 
his  name  written  by  some  one  else;  or,  as  the  statute  pro- 
vides, his  name  may  be  signed  by  some  one  else,  if  signed 
in  his  presence  and  by  his  direction. 

It  must  be  signed,  the  statute  says,  ^'in  such  manner  as 
to  make  it  manifest  that  the  name  was  intended  as  a  sig- 
nature"; therefore,  in  the  absence  of  proof  to  that  effect,  his 
name  at  the  commencement  or  in  the  body  of  the  will  is 
not  sufficient;  but  where  after  making  a  complete  and  orderly 
disposition  of  his  property,  he  concludes  with  the  words, 
^^I,  W.  D.,  say  this  is  my  last  will  and  testament,"  it  was 
held  sufficient  (18  Grat.  664;  16  Grat.  418;  84  Va.  362-3; 
86  Va.  596;  102  Va.  467). 

(b)  Signing  or  acknowledgment  in  witnesses^  presence. 
— ^The  signature  must  be  made  or  the  will  acknowledged  by 
the  testator  in  the  presence  of  the  witnesses,  all  of  whom 
must  be  present  at  the  same  time.  He  may  either  sign  in 
their  absence  and  then  acknowledge  the  will  before  them 
when  they  are  present,  or  he  may  sign  in  their  presence, 
without  any  acknowledgment.  If  he  signs  by  mark  or  an- 
other signs  for  him  by  his  direction,  his  acknowledgment  of 
the  act  or  will  as  his  is  sufficient  (6  Grat.  25;  12  Grat.  239, 
257-8). 

(3)  Witnesses  to  a  wUl. — (a)  When  required;  num- 
her;  no  form  of  attestation  necessary. — ^If  the  will  is  wholly 
in  the  handwriting  of  the  testator"  (technically  called  a 
^holograph"  will),  no  witnesses  are  required,  but  ^^hat  fact 
shall  be  proved  by  at  least  two  disinterested  witnesses"; 
if  not  wholly  in  his  handwriting,  the  statute  says  ^  the  signa- 
ture shall  be  made,  or  the  will  acknowledged,  by  him  in  the 
presence  of  at  least  two  competent  witnesses,  pi;esent  at 
the  same  time;  and  such  witnesses  shall  subscribe  (i.  e., 
sign)  the  will  in  the  presence  of  the  testator,  but  no  form 
of  attestation  shall  be  necessary." 

The  statute  requires  two  witnesses,  but  if  there  is  any 
possibility  of  there  being  land  in  another  state,  it  would  be 
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safer  to  have  three,  as  some  states  require  three,  and  the  state 
where  the  land  is  controls*  The  usual  form  of  attestation 
is,  ^Signed  and  published  by  T.  T.,  as  and  for  his  last 
will,  in  the  presence  of  us,  who  in  his  presence  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our  names 
as  witnesses,"  with  the  signatures  of  the  witnesses;  but  this 
attestation  clause  is  not  necessary,  the  statute  saying  "tu> 
form  of  attestation  shall  be  necessary."  It  is  not  even  neces- 
sary that  the  word  ^Sntnesses"  be  used,  but  they  must  sign 
at  the  end  of  the  will  (80  Va.  293). 

To  prove  the  will  for  probate,  the  subscribing  or  other 
witnesses  (where  they  are  dead,  absent,  insane,  etc.)  may 
be  used,  but  it  does  not  require  two  witnesses  (2  Grat.  439, 
460;  6  Grat.  64,  627;  29  Grat.  67;  30  Grat.  60). 

(b)  Who  are  competent  witnesses. — Section  6208  of  the 
Code  says,  ^No  person  shall  be  incompetent  to  testify  because 
of  interest,"  and  by  sections  5244-5,  creditors  where  the  will 
charges  an  estate  with  d^ts,  and  an  executor,  are  expressly 
made  competent.  The  Revisors  of  Code  1919  have  omitted 
the  exceptions  as  to  devisees  and  legatees  of  their  consoits, 
and  as  to  husband  or  wife  of  the  testator.  And,  now  also, 
under  %reneral  Provision  as  to  Crimes,"  ^^conviction  of  fel- 
ony (i.  e.,  9t  capital  or  penitentiary  offense)  or  perjury  shall 
not  render  the  convict  incompetent  to  testify,  but  the  fact  of 
conviction  may  be  shown  in  evidence  to  affect  his  credit" 
(Code,  §  4779). 

Of  course,  persons  deficient  in  understanding  are  in- 
competent. 

(c)  Witnesses  nvust  he  ^present  at  same  timeP — ^They 
must  be  present  at  the  same  time  when  the  testator  signs 
or  acknowledges  the  will,  and  they  must  sign  in  his  pres- 
ence, but  they  need  not  sign  in  each  other's  presmce— one 
may  sign  and  go,  and  then  the  other. 

(d)  What  is  Sn  the  presence  of  the  ^e^o^or."— The  wit- 
ness must  sign  in  the  testator's  presence — within  the  range  of 
his  vision,  as,  in  the  same  room,  where  he  could  see  if  he 
tried;  if  not  in  the  same  room,  it  is  prima  fade  not  in  his 
presence,  which  however  is  repelled  by  lowing  he  could 
see  where  he  actually  was;  (90  Ya.  850;  85  Va.  570;  81  Va. 
405,  410,  413;  30  Grat.  56;  10  Grat.  67,  86,  106;  8  Grat.  307; 
2  Grat.  439).     (2  M's  Seal  Prop.,  §§  1251,  1254,  1263.) 
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§  6w  Revooatioii  ol  a  wilL— It  is  provided  by  section 
5238  of  the  the  Code:  "No  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked,  unless  under  the  preceding 
section  (i.  e.,  by  marriage)  or  by  a  subsequent  will  or  codi- 
cil, or  by  some  writing  declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in  which  a  will  is  re- 
quired to  be  executed,  or  by  the  testator,  or  some  person  in 
his  presence  and  by  nis  direction,  cutting,  tearing,  Jbuming, 
obliterating,  canceling,  or  destroying  the  same  or  the  sig- 
nature thereto,  with  the  intent  to  revoke";  but  as  to  children 
born  after  will  is  made,  see  (4),  below. 

Notwithstanding  the  statute  (Code,  §  5235),  a  valid  con- 
veyance of  any  of  the  same  property  of  course  revokes  or  an- 
nuls the  effect  of  the  will  to  that  extent  (89  Va.  264). 

(1)  Bevocation  by  ^^vuhsequent  will  or  codicU^  etc.^^ — 
Revocation  is  a  question  of  intention,  derived  from  the  words 
when  the  revocation  is  in  writing. 

A  subsequent  will  or  codicil  (i.  e.,  addition  to  a  will),  or 
a  writing  declaring  an  intention  to  revoke  executed  like  a 
will  revokes  a  former  will  either  where  it  expressly  does  so, 
or  where  it  makes  a  different  and  conflicting  disposition  of 
the  property.    (2  M's  Real  Prop.,  §  1267.) 

(2)  Bevocation  by  ^cutting^  tearing^  burning^  obUterat- 
ing^  eanceling^  or  destroying  the  wiU  or  signature?^ — ^The 
statute  says  if  the  testator  does  this,  or  some  one  in  his  pres- 
ence and  by  his  direction  does  it,  with  the  intent  to  revoke, 
the  will  is  revoked.  Any  one  of  these  acts,  however  slight, 
done  with  that  intent,  is  sufficient;  but  mere  words  and  di- 
rections to  do  so,  however  positive  and  pointed,  will  not  suf- 
fice (3  H.  &  M.,  502;  3  Leigh  32;  1  Bob.  346). 

If  there  are  duplicates,  the  testator  retaining  one,  and 
his  copy  cannot  be  found  after  his  death,  it  is  presumed  he 
destroyed  it,  and  all  are  revoked  (97  Va.  639;  1  Orat.  286) ;  or, 
it  seems,  if  he  retains  both,  and  cancels  or  destroys  one,  the 
other  is  presumed  to  be  revoked,  until  the  contrary  is  shown. 
(2  M's  Real  Prop.,  §§  1266-9.) 

(3)  Bevocation  by  marriage, — ^A  will  is  revoked  by  the 
marriage  of  the  testator,  except  a  will  made  in  exercise  of 
a  power  of  appointment,  when  the  estate  thereby  appointed 
would  not,  in  default  of  such  appointment,  pass  to  his  or  her 
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heir,  administrator  or  executor,  or  next  of  kin  (Code,  §  5232). 
The  purpose  of  the  revocation  is  to  provide  for  the  consort 
and  family;  but  in  the  excepted  case,  if  the  appointment 
were  revoked,  the  estate  appointed  would  not  go  to  them, 
and  so,  the  design  of  the  revocation  failing,  none  takes 
place.    (2  M's  Beal  Prop.,  §  1271.) 

(4)  Revocation  by  after-born  children. — ^There  are  two 
cases,  (1)  where  there  are  no  children  at  the  date  of  the  will, 
and  (2)  where  there  are  children  then  and  others  are  after- 
wards bom ;  and  there  are  two  statutes :  By  section  5242  of  the 
Code:  ^If  any  person  die  leaving  a  child,  or  his  wife  with 
child  which  shall  be  bom  alive,  and  leaving  a  will  made 
when  such  person  had  no  child  living,  wherein  any  child 
he  might  have  is  not  provided  for  or  mentioned,  such  will, 
except  so  far  as  it  provides  for  the  payment  of.  the  debts  of 
the  testator,  shall  be  construed  as  if  the  devises  and  bequests 
therein  had  been  limited  to  take  effect,  in  the  event  that  the 
child  shall  die  under  the  age  of  twenty-one  years,  unmarried, 
and  without  issue." 

In  order  that  this  statute  may  apply,  the  following  cir- 
cumstances are  necessary:  (1)  There  must  be  no  child  at 
the  time  the  will  is  made;  (2)  a  child  must  be  bom  alive 
after  the  will  is  made;  (3)  the  child  may  be  born  before  or 
after  the  testator^s  death;  (4)  the  will  must  not  provide  for 
any  future  child  of  his,  nor  must  any  possible  child  be  men- 
tioned therein.  If  such  unprovided  for  child  die  in  the 
testator's  lifetime,  leaving  a  child  or  children,  the  will,  it 
seems,  is  still  revoked. 

By  section  5243:  ^'If  a  will  be  made  when  a  testator 
has  a  child  living,  and  a  child  be  bom  afterwards,  such  after- 
bom  child,  or  any  (iescendant  of  his,  if  not  provided  for  by 
any  settlement,  and  neither  provided  for  nor  expressly  ex- 
cluded by  the  will,  but  only  pretermitted  (i.  e.,  not  provided 
for),  shall  succeed  to  each  portion  of  the  testator's  estate  as 
he  would  have  been  entitled  to  if  the  testator  had  died  in- 
testate (i.  e.,  without  will) ;  towards  raising  which  portion 
the  devisees  and  legatees  shall,  out  of  what  is  devised  and 
bequeathed  to  them,  contribute  ratably,  either  in  kind  or 
in  money,  as  a  court  of  equity,  in  the  particular  case,  may 
deem  most  proper.    But  if  any  such  after-bom  child,  or  de- 
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scendant,  die  under  the  age  of  twenty-one  years,  unmarried, 
and  without  issue  (i.  e.,  children),  his  portion  of  the  estate, 
or  so  much  thereof  as  may  remain  unexpended  in  his  sup* 
port  and  education,  shall  revert  to  the  person  to  whom  it 
was  given  by  the  wilL" 

The  following  things  are  necessary  to  the  application  of 
this  statute:  (1)  The  testator  must  have  a  child  or  chil- 
dren living  when  he  makes  the  will;  (2)  a  child  or  children 
must  afterwards  be  born  to  him;  (3)  such  after-bom  child 
or  children  must  be  unprovided  for  by  any  settlement  and 
must  be  neither  provided  for  nor  expressly  excluded  by  the 
will,  but  only  not  provided  for  or  "pretermitted"  (as  it  is 
called),  and  any  provision  for  a  child  which  shows  he  has 
not  been  forgotten  will  prevent  the  application  of  the  stat- 
ute (101  Va.  537) ;  (4)  such  child  or  children  may,  it  seems, 
be  bom  either  before  or  after  the  testator's  death;  (5)  if 
such  child  or  children  die  before  the  will  takes  ejffect,  a  like 
provision  applies  to  any  descendant  of  such  child;  (6)  such 
child  or  his  descendant  is  to  receive  the  same  portion  as  if 
the  testator  had  died  without  a  will.  (2  M's  Real  Prop.,  §§ 
1272-4.) 

(5)  Hevival  of  a  revoked  will. — By  section  5234  of  the 
Code:  "No  will  or  codicil,  or  any  part  thereof,  which  shall 
be  in  any  manner  revoked,  shall,  after  being  revoked,  be  re- 
vived otherwise  than  by  the  re-execution  thereof,  or  by  a 
codicil  executed  in  manner  hereinbefore  required,  and  then 
only  to  the  extent  to  which  an  intention  to  revive  the  same 
is  shown." 

§  7.  Wliat,  if  devisee  or  legatee  die  before  testator?-^ 
By  section  5238  of  the  Code:  '^If  a  devisee  or  legatee  die 
before  the  testator,  leaving  issue  who  survive  the  testator, 
such  issue  shall  take  the  estate  devised  or  bequeathed,  as  the 
devisee  or  legatee  would  have  done  if  he  had  survived  the 
testator,  unless  a  different  disposition  thereof  be  made  or 
required  by  the  will.  This  rule  shall  also  apply  to  a  devise 
or  bequest  to  several  jointly,  one  or  more  of  whom  die  in  the 
life  time  of  the  testator." 

It  is  immaterial  whether  the  party  is  dead  at  the  tes- 
tator's death  or  at  the  time  the  will  is  executed  (94  Va.  617) . 

By  section  6239:    "Unless  a  contrary  intention  shall  ap- 
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pear  by  the  will,  such  real  estate  or  interest  therein  as  shall 
be  comprised  in  any  devise  in  such  will,  which  shall  fail 
or  be  void,  or  otherwise  incapable  of  taking  effect,  shall  be 
included  in  the  residuary  devise  (if  any)  contained  in  such 
will." 

§  8.  Probate  and  racordatioii  ol  a  wilL — 
(1)  What  is  meant  by  probating  a  wiU, — ^To  probate  a  will 
b  proving  by  witness  before  the  proper  court  or  clerk,  the 
testator's  competency  to  make  the  will,  the  due  execution 
thereof,  and  that  it  is  his  last  will  and  testament,  whereupon 
it  is  ordered  to  be  recorded  as  and  for  his  last  will,  and  the 
origLoal  is  deposited  and  preserved  in  the  clerk's  office.  The 
court  of  probate  has  nothing  to  do  with  the  construction  of 
the  will. 

The  judgment  of  the  clerk  that  ^'the  clerk  doth  admit 
the  will  to  probate  as  and  for  the  last  will  and  testament"  of 
the  testatrix,  decides  not  only  that  the  will  was  duly  executed, 
but  all  other  questions  necessary  to  the  making  of  a  valid 
will,  which  can  be  contested  only  by  appeal  within  one  year 
(123  Va.  219). 

(2)  Necessity  for  probate. — ^A  will  of  chattels  must 
always  be  admitted  to  probate,  before  the  parties  can  claim 
under  it,  or  it  be  recognized  in  any  court.  But  as  to  lands, 
while  probate  of  the  will  is  not  necessary  to  its  validity,  and 
it  may  be  formally  proved  wherever  it  is  desired  to  use  it 
as  evidence;  yet  as  against  a  bona  fide  purchaser,  without 
notice  for  valuable  consideration,  from  the  testator's  heir, 
it  is  necessary  that  the  will  be  recorded  (which  cannot  be 
done  until  it  is  probated  or  proved  in  court  or  before  the 
clerk),  within  one  year  after  his  death,  or  in  case  a  devisee 
is  a  minor  or  insane,  at  the  testator's  death,  then  within  one 
year  from  the  removal  of  such  disability  (Code,  §  6263). 
And  provision  is  made  in  sections  5362  and  3393  (as  amended 
by  Acts  1920,  p.  313)  for  the  recordation  of  wills  in  every 
county  or  city  where  there  is  any  estate  real  or  personal,  with 
the  like  effect  as  above  as  to  notice  to  purchasers  from  heirs 
of  land  devised.  But  the  tax  must  first  be  paid  (Code,  § 
2403). 

After  probate,  a  copy  of  the  will  may  be  used  as  evi- 
dence wherever  needed  (Code,  §  6197). 
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(3)  Who  may  ofer  wiU  for  probcete. — It  may  be  done 
by  the  executor  or  any  one  interested  (4  Grat.  106;  10  Grat. 
358,  359) ;  and  by  section  5250  of  the  Code,  the  court,  on 
being  informed  that  a  person  has  in  his  custody  the  testa- 
tor's will,  may  summon  him,  and  by  proper  process  compel 
him,  to  produce  the  same. 

(4)  What  court  or  clerk  may  admit  wiU  to  probate. — 
The  circuit  and  corporation  courts  (Chancery  court  and  Hus- 
tings Court  Part  II.  of  Richmond,  and  law  and  chancery 
courts  of  Norfolk  and  Roanoke— Code,  §§  5914,  5247,  5920, 
5935,  5947)  and  the  clerks  of  circuit  courts,  may  admit  wills 
to  probate  where  the  testator  has  a  mansion  (i.  e.  dwell- 
ing-house) or  known  place  of  residence;  if  neither,  where 
any  real  estate  lies;  if  none,  where  he  dies  or  has  personal 
estate  (Code,  §§  5247,  5249). 

Where  a  derk  admits  the  will  to  probate,  an  appeal  of 
right  lies  to  court,  for  any  one  interested,  within  one  year 
(Code,  §  5249). 

The  locality  of  stock  of  a  corporation  is  where  its  chief 
office  is  and  its  shares  are  transferred;  judgments,  decrees, 
recognizances,  and  other  debts  of  record,  where  the  record 
is;  bonds,  mortgages,  etc.,  where  they  are  at  the  testator's 
death,  and  if  not  in  the  State,  perhaps  where  the  debtor 
resides;  promissory  and  negotiable  notes  and  foreign  bills 
of  exchange,  and  all  other  simple  contract  debts,  where  the 
debtor  resides  (2  Leigh  248,  719;  9  Leigh  119). 

(5)  When  curator  appointed. — ^In  case  of  a  contest  about 
the  will,  or  during  the  minority  or  absence  of  the  executor, 
or  until  the  executor  or  administrator  qualifies  and  adminis- 
tration granted  him,  the  court  or  clerk  may  appoint  a  curator 
of  the  estate,  taking  a  bond  in  a  reasonable  penalty.  He  is 
to  see  that  the  estate  is  not  wasted,  collect  the  debts,  and  other 
personal  estate,  lease  his  lands,  pay  his  debts  (but  not  to 
affect  their  priority),  may  sue  and  be  sued,  and  account  to 
the  executor  or  administrator,  when  he  qualifies  (Code,  § 
5248). 

(6)  How  wiU  probated. — ^The  proceedings  are  either  ex 
parte  (on  one  side  only),  or  inter  partes  (between  the  parties). 

(a)  Ex  parte  proceedAnge;  biU  in  equity. — ^These  are 
without  summons  or  notice  to  any  one,  before  the  court  or  its 
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clerk,  who  may  probate  or  reject  the  will;  in  the  latter  case, 
any  person  interested  may  within  one  year  appeal  of  right 
to  the  court.  After  a  aentence  rejecting  or  order  probating  a 
will,  a  person  interested  who  wag  not  a  party,  may  within  two 
yeard  file  a  bill  in  equity  (with  trial  by  jury),  to  impeach 
or  establish  the  will,  requiring  production  of  all  testamentary 
papers.  If  no  bill  is  filed  within  the  two  years,  the  sentence 
or  order  is  forever  binding,  with  saving  and  protection  to 
infants  and  non-residents  (Code,  g§  5249,  5259-60).  The 
record  of  what  was  proved  or  deposed  on  the  motion  to  pro- 
bate, and  depositions  of  witnesses  on  such  motion,  who  can- 
not be  produced  before  the  jury,  may  be  admitted  as  evi- 
dence, to  have  such  weight  as  the  jury  shall  think  it  de- 
serves (Code,  g  6261). 

Courts  of  equity  have  no  inherent  jurisdiction  to  set 
aside  wills  on  the  ground  of  fraud,  undue  influence,  or  lade 
of  capacity  to  moke  a  will.  Jurisdiction  is  (oily  under  the 
stetutes  (123  Va.  219.) 

(b)  ProceedingB  between  the  parties. — ^A  person  offer- 
ing a  will  for  probate  may  have  all  persons  interested  sum- 
moned, and  the  issue,  "Is  it  the  testator's  will  or  notT'  is 
submitted  to  the  court,  or,  if  either  party  desire  it,  to  a 
jury.  The  court  may  require  all  testamentary  papers  to 
be  produced.  The  sent^ice  or  final  order  of  the  court  is 
a  bar  to  a  bill  in  equity  to  impeach  or  esteblish  the  will 
(see  (a),  above),  unless  on  some  other  ground  of  equity 
jurisdiction  (Code,  §§  6253-8,  5260). 

(c)  Proof. — At  least  one  of  the  subscribing  witnesses 
to  the  will  must  be  produced,  or  their  absence  accounted  for; 
and  if  dead  or  out  of  the  State  or  incompetent,  their  hand- 
writing is  proved  by  at  least  one  witness.  In  the  case  of  a 
will  wholly  in  the  testator's  handwriting,  his  signature  is 
proven  and  that  the  will  is  wholly  in  handwriting.  If  the 
subscribing  witnesses  or  either  of  them  is  produced,  it  must 
appear  that  the  will  was  executed  in  the  form  prescribed 
in  the  statute;  if  they  have  forgotten,  but  recognize  their 
signatures,  or  if  proof  by  other  witnesses  is  had  of  their  hand- 
writing, or  (in  case  of  a  holograph  will)  of  that  of  the  tes- 
tator, it  will  be  presumed  the  execution  of  the  will  was  reg- 
ular and  legal,  unless  the  contrary  appear  (8  Leigh,  436;  10 
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Leigh  13;  2  Orat.  460-1;  6  Grat.  25,  64;  12  Grat.  239,  257-8; 
27  Grat.  106;  29  Grat.  67-68;  30  Grat.  60-61;  78  Va.  694). 

Where  the  attesting  witnesses  reside  out  of  the  State, 
or  are  confined  in  another  county  or  city  under  legal  process, 
or  are  unable  from  sickness,  age,  or  other  infirmity,  to 
attend  before  the  court  or  clerk  where  the  will  is  offered 
for  probate,  the  same  may  be  proved  by  their  deposition, 
taken  as  in  other  cases,  except  no  notice  need  be  given,  un- 
less the  probate  is  opposed  by  some  one  who  has  made  him- 
self a  party  (Code,  §  5252). 

(d)  Copy  of  probated  foreign  vnU  probated  here. — ^This 
may  be  done  from  an  authenticated  copy  of  the  will  and  the 
certificate  of  probate,  provided  it  appears,  in  the  case  of  lands, 
the  will  would  be  good  here  (Code,  §  5251). 

§  9.  When  an  advandbment  satialactioa  ol  a  deirise  or 
bequeath— See  Advcaicement. 

§  10.  When  homicide  bars  taking  under  wiH— A  person 
cannot  acquire  by  descent  or  distribution,  or  by  will,  an  in- 
terest in  the  estate  of  another  whom  he  has  killed  in  order 
to  obtain  such  interest  (Code,  §  5274). 

§  11.  Where  and  how  benefits  ol  will  renooncedi  and  ef« 
feet  thereof w— As  to  personal  property,  see  Descents  and  Dis- 
tributions,  section  12,  and  as  to  real  estate,  see  Dower,  section 
6,  (2),  (c).  .  ^ 

§  12.  Constmction  61  deirise  to  person  and  hb  ^chil- 
dren,'' '^eirsy''  etcp— See  Remainder,  section  3. 

§  13.  Provision  for  pajrment  oi  debts  not  to  aflFect  limita- 
ticNU — No  provision  in  a  will  of  real  estate,  subject  to  pay* 
ment  of  debts,  or  charging  same  therewith,  shall  prevent  the 
operation  of  the  statute  of  limitations,  unless  that  plainly  ap- 
pear to  be  the  testator's  intent  (Code,  §  5814). 

§  14.  Poniahment  for  frandnlently  deatroyinir  <Nr  con- 
cealing a  wilL— Fraudulently  to  destroy  or  conceal  a  will  or 
codicil  (i.  e.,  an  addition  thereto),  with  intent  to  prevent  the 
probate  thereof,  is  punishable  by  penitentiary  2  to  5  years 
(Code,  §  4458). 

§  15.  When  loan  oi  peraonat  property  over  5  years  vrnd^ 
onleaa  by  will  or  deed,  and  reoordedw— See  Con/veyances,  sec- 
tion 18. 

§  IS.    Effect  of  condition  that  derisee  or  legatee  shall 
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not  contest  wilL — If  the  will  provides,  in  such  case,  the  de- 
vise or  l^acy  is  to  be  given  over  to  another,  the  estate  is 
forfeited  in  case  he  contests;  but  otherwise,  if  the  efitste  is 
not  given  over  to  another.  (94  Va.  667;  S  M's  B«al  Prop^ 
§  1282.) 

%  17.  Condftioiu  gmmwmSty  in  ■  will  or  deed^ — See  Con- 
ditions m  Deed  or  WSl. 

%  IS.  E£F«ct  <rf  contnct  to  deriae  UmL — A  court  of 
equity  will  enforce  such  a  contract  by  compelling  a  con- 
veyance, on  the  ground  that  the  property  is  charged  with  a 
trust  in  the  hands  of  an  heir,  devisee,  or  purchaser  with 
notice  (98  Va.  61«;  90  Va.  730). 

§  IS.  Legndoa. — ^A  legacy  is  a  gift  of  personal  property 
by  will. 

(1)  Different  Kinds. — In  respect  to  the  nature  of  the 
gifts,  legacies  are  specific,  demonstrative,  and  general;  and 
in  respect  to  their  taking  effect,  they  are  vested,  conditional, 
and  cumulative. 

(a)  Specific  legacies. — ^These  are  of  specific  things,  and 
are  not  taken  for  debts  until  after  the  general  legacies  are 
exhausted. 

(b)  Demonstrative  legacies. — These  are  of  money  to  be 
paid  out  of  an  indicated  fund,  and  are  not  taken  for  debts 
until  after  the  general  legacies  are  exhausted. 

'(c)  General  legacies. — ^These  are  sometimes  called  pe- 
cuniary legacies,  and  are  of  money,  or  of  chattels  which  may 
be  satisfied  by  the  delivery  of  anything  of  that  kind;  as,  "a 
riding  horse,"  while  "my  riding  horse"  would  be  specific; 
or  $1,000,  while  "$1,000  owing  me  by  A"  is  demonstrative. 

(d)  Vested  legacies;  contingent. — ^This  is  where  the  leg- 
atee's legacy  is  so  fixed  as  to  pass  upon  his  death  to  his  ad- 
ministrator or  executor;  if  it  will  not  thus  pass,  it  is  con- 
tingent. 

If  the  legatee  dies  before  the  testator  and  leave  no  chil- 
dren who  survive  the  testator,  the  legacy  "lapses,"  or  is  lost; 
hut  otherwise,  if  children  survive,  and  this  is  true  of  a  leg- 
acy to  several  jointly,  one  or  more  of  whom  die  in  the  tes- 
tator's lifetime  (Code,  §  5288). 

While  a  legacy  is  payable  one  year  after  the  qualifica- 
tion of  the  administrator   (Code,  §  5437);  yet  the  legacy 
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vests  immediately  upon  the  testator's  death,  and  though  the 
legatee  die  during  the  year,  it  passes  to  his  administrator  or 
^  j(^;e:      executor.    But  where  the  will  fixes  a  future  time  for  its  pay- 
..  f^      ment,  the  legacy  is  vested  or  contingent,  according  as  the  tes- 
^[^r.       tator  meant  to  annex  time  to  the  payment  or  to  the  gift.    If 
the  legacy  is  expressed  ^i;o  be  payable"  or  ^^to  be  paid"  at  21, 
.  jf       or  any  other  certain  time,  it  vests  at  once  upon  the  testator's 
death;  if  these  words  be  omitted,  and  the  legacy  is  given 
^^       "at  21,"  or  "if"  or  "in  case,"  or  "when,"  or  "provided"  the 
legatee  attains  the  age  of  21,  or  any  other  certain  period,  or 
"if,"  etc.,  any  other  certain  event  takes  place,  then  time  is 
considered  as  annexed  to  the  gift,  and  the  legacy  is  con- 
tingent, and  if  the  legatee  dies  before  the  time  fixed  for  its 
payment,  it  does  not  pass  to  his  administrator  or  executor. 
Of  course,  the  above  rule  is  controlled  by  the  testator's  in- 
tention as  gathered  from  the  whole  will;  and  the  rule  does 
not  apply  where  the  future  period  may  never  arrive,  as, 
where  the  legacy  is  payable  at  the  marriage  of  someone; 
neither  does  the  rule  apply  where  the  legacy  is  charged  on 
real  estate,  in  which  case  it  does  not  vest  until  the  time  of 
payment,  and  so  is  contingent,  unless  indeed  a  clearly  mani- 
fest intention  to  the  contrary  may  be  gathered  from  the  will 
and  surrounding  circumstances. 

(e)     Conditional  legacies, — ^A  conditional  legacy  is  one 
that  takes  effect  or  is  defeated  upon  the  happening  or  not 
>^  happening  of  some  designated  event,  of  which  a  contingent 

'/-^         legacy,  or  one  depending  upon  the  legatee's  being  alive  at 
>  a  particular  time,  is  one  class.    The  condition  may  be  created 

by  any  words  importing  it. 

A  condition  is  precedent  when  the  act  is  to  be  done,  or 
the  event  to  happen,  is  to  precede  the  vesting  of  the  legacy, 
and  subsequent  when  the  act  to  be  done,  or  the  event  to  hap- 
pen, is  to  follow  the  vesting;  the  former  need  only  be  sub- 
stantially, while  the  latter  must  be  rigorously,  observed. 

As  to  impossible  conditions,  if  a  legacy  dependent  upon 
a  condition  precedent,  is  charged  only  on  real  estate,  the  con- 
dition must  be  first  performed  before  the  legacy  can  take 
effect,  and  if  the  condition  be  impossible,  the  gift  is  void; 
though  otherwise  where  the  legacy  is  charged  on  personal 
estate  alone,  unless  where  the  impossibilty  was  unknown  to 
the  testator,  or  arises  subsequently  from  an  act  of  God. 
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Where  an  impoasible  subsequent  condition  is  annexed  to 
a  legacy,  the  legacy  is  absolute  whether  charged  on  personal 
or  real  estate. 

As  to  illegal  conditions,  where  the  consideration  is  pre- 
cedent and  evil  in  itself,  the  legacy  is  void,  as  it  is  now  ex- 
pressly declared  in  the  case  of  murder  (Code,  §  5274),  whether 
it  be  charged  on  personal  or  real  property;  but  where  the 
condition  is  merely  against  the  policy  of  the  law,  as,  that  a 
married  woman  should  live  away  from  her  husband,  if 
charged  on  personalty  it  is  valid,  though  otherwise  if  charged 
on  real  estate.  And  so  a  legacy  charged  on  personal  estate  is 
valid  where  the  precedent  condition  imposes  a  religious  quali- 
fication, as,  continued  membership  of  some  religious  sect. 

Illegal  subsequent  conditions  are  void,  and  the  bequests 
conditioned  thereon  are  valid. 

For  further  as  to  conditional  legacies  see  Conditions  in 
WUU  ixnd  GoTweytmces. 

(f )  Cumfulative  legacies. — ^This  is  where  two  legacies  are 
given  by  the  same  testator  to  the  same  person,  as  contradis- 
tinguished from  such  as  are  merely  repeated.  Where  two 
legacies  under  the  same  will  are  of  equal  amount  or  the 
same  thing  is  given  twice,  it  is  merely  repetition;  but  if  in 
the  former  case,  they  are  of  unequal  amount,  the  one  last 
given  is  cumulative,  and  the  legatee  is  entitled  to  both;  and 
so  where  two  legacies,  whether  of  equal  or  unequal  amount, 
are  given  by  different  instruments,  as,  by  a  will  and  a  cod- 
icil, the  last  is  cumulative;  and  in  these  cases  other  evidence 
than  the  will  may  be  used  to  prove  the  testator's  intention. 
(8  Min.  Inst.  588-98.) 

(2)  Creditor-legatee  and  debtor-legatee. — (a)  Leg- 
ncy  to  a  creditor. — ^In  general,  a  legacy  to  a  creditor,  equal  to 
or  greater  than  the  debt,  in  the  absence  of  a  contrary  intention, 
(which  the  courts  readily  infer),  is  construed  to  be  a  sat- 
isfaction of  the  debt;  but  otherwise,  where  the  debt  whk 
contracted  after  the  will  was  made;  or  where  the  balance  due 
is  not  ascertained  or  the  legacy  is  less  than  the  debt,  or  the 
debt  is  evidenced  by  a  negotiable  note  or  bill  of  exchange,  or 
the  legacy  given  is  contingent  and  uncertain  (as,  of  the 
residuum),  or  is  only  a  life  interest  in  the  fund,  or  is  not 
payable  as  soon  as  the  debt  is  due,  or  differs  from  the  debt 
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in  its  nature  (as,  where  the  legacy  is  an  interest  in  land  or 
a  specific  chattel),  or  where  the  will  expressly  directs  all 
debts  and  legacies  to  be  paid.  The  above  rule  applies  to 
parent  and  child  or  husband  and  wife«  as  to  other  persons. 

Other  evidence  than  the  will  may  be  used  to  show  that 
the  testator  did  or  did  not  design  a  satisfaction  of  the  debt. 

The  law  is  stricter  in  respect  to  a  portion  which  the 
parent  has  by  marriage  settlement  obliged  himself  to  pro- 
vide for  his  children  born  of  the  marriage.  In  such  a  case, 
a  legacy  is  a  satisfaction  of  the  portion  to  the  extent  of  the 
legacy,  though  the  lefi:acy  be  less  in  amount,  or  be  payable 
at  a  different  time;  but  not  if  the  legacy  be  subject  to  a 
condition  as  a  contingency  not  applicable  to  the  portion,  not 
if  it  be  of  a  different  class,  or  given  expressly,  or  plainly 
with  a  different  purpose.  But  in  .all  cases  the  legacy  is  a 
satisfaction  where  there  is  a  deficiency  of  assets. 

The  above  rule  as  to  portions  is  extended  by  statute 
(Code,  §  5237),  not  only  as  between  parent  and  child,  but 
to  everybody,  it  providing  that,  "A  provision  for  or  advance- 
ment to  any  person  shall  be  deemed  a  satisfaction  in  whole  or 
in  part  of  a  devise  or  bequest  to  such  person,  contained  in  a 
previous  will^  if  it  would  be  deemed  in  case  the  devisee  or 
legatee  were  the  child  of  the  testator;  and  whether  he  be  a 
child  or  not,  it  shall  be  so  deemed  in  all  cases  in  which 
it  shall  appear  from  parol  or  other  evidence  to  have  been 
so  intended." 

(b)  Legacy  to  a  debtor. — ^Where  a  legacy  is  bequeathed 
to  a  debtor,  the  executor  may  retain  the  debt  out  of  the  leg- 
acy, unless  the  contrary  intention  appear  from  the  will  or 
other  evidence.  Where  the  debt  is  bequeathed  to  the  debtor 
it  is  a  mere  legacy,  and  is,  therefore,  still  assets  subject  to 
the  payment  of  the  testator's  debts.     (3  Min.  Inst.,  598-9.) 

(3)  Creditor-exeetUor  a/nd  debtor-execvftor. — An  exe- 
cutor may  retain  his  debt  out  of  the  assets  in  preference  to 
any  other  creditor  of  the  same  class;  but  if  he  part  with 
the  assets  without  doing  so,  he  is  without  remedy  at  least 
at  law,  except  he  may  recover  of  the  heir  or  devisee,  as  all 
debts  are  a  charge  on  the  lands  (see  Code,  §  5395). 

As  to  a  debtor-executor,  it  is  provided  that  ^i;he  ap- 
pointment of  a  debtor  as  executor  shall  not  extinguish  the 
debt"  (Code,  §  5877). 
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(4)     Description  of  legatees  mid  legacies, — 

(a)  Description  of  legatees  or  devisees. — ^A  legatee  or 
devisee  must  be  distinctly  designated  by  name  or  by  descrip- 
tion,  and  the  purpose  or  object  must  not  be  uncertain  nor 
indefinite — see  Trusts  and  Trustees^  section  16. 

For  the  rule  where  legatees  or  devisees  are  designated, 
not  by  name,  but  by  classes,  as,  ^'children,"  ^^grandchildren," 
"descendants",  "nephews'  and  nieces",  "i^epresentatives", 
"personal  representatives",  "next  of  kin",  "family",  "ser- 
vants", etc.;  as  to  which  the  general  rule  is  (where  the  gift 
is  not  by  way  of  remainder — see  Remainder^  section  3),  those 
only  are  entitled  to  share  who  answer  the  description  at  the 
testator's  death,  unless  the  period  of  distribution,  etc.,  is  post- 
poned, and  then  at  that  period,  unless  the  context  of  the  will 
shows  a  different  intention.  If  the  gift  is  by  way  of  re- 
mainder to  children  and  in  a  class,  all  living  at  the  testator's 
death  take  vested  interests  immediately  on  his  death,  and  all 
coming  into  being  or  existence  before  the  particular  estates 
end  likewise  take  a  vested  interest  immediately  and  their  rep- 
resentatives will  take  as  if  they  had  been  in  being  at  the  tes- 
tator's death. 

Mistake  as  to  the  name,  wh^i  explained  by  the  will,  will 
not  vitiate  the  legacy — thus:  "Thomas,  th^  second  son  of 
my  brother",  the  second  son  being  William,  and  there  is  no 
Thomas;  or  "Henry,  the  legitimate  son  of  Betsy  T.",  Henry 
being  illegitimate;  or  "my  brother's  daughter,  Cornelia  T.", 
the  only  daughter  being  Caroline.  The  rule  in  all  these  cases 
is  to  reject  so  much  of  the  description  as  is  false,  and,  if  a 
sufficient  description  remains  to  identify  the  person  intended, 
and  ascertain  the  application  of  the  bequest  or  devise,  it  is 
good. 

Where  the  ambiguity  is  latent,  or  not  apparent  on  the 
face  of  the  will,  other  evidence  may  be  used.  (3  Min.  Inst, 
585-8.) 

(b)  Description  of  legacies. — ^The  subject-matter  must 
be  ascertainable  from  the  description  in  the  will,  though  a 
mistake  in  the  description  is  not  necessarily  fatal,  if,  after 
rejecting  what  is  inaccurate,  enough  remains  to  designate  the 
subject ;  as,  a  bequest  of  "my  white  horse,"  he  having  but  one, 
a  black  horse,  the  latter  passes. 
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The  terms  "goods",  "chattels",  "effects",  used  without 
qualification,  embraces  all -the  personal  estate  of  the  testator, 
such  as  bonds,  notes,  money,  furniture,  etc.  But  where  those 
terms  are  qualified  by  annexing  a  place,  as,  "my  goods  at  A.," 
the  meaning  is  restricted  to  such  effects  as  are  susceptible  of 
a  fixed  locality,  and  are  at  that  place;  hence,  while  plate, 
linen,  books,  horses,  bank  notes,  and  negotiable  notes  and 
bills  of  exchange  in  a  negotiable  state  so  as  to  be  transferred 
by  mere  delivery  at  the  place  designated,  will  pass  under  such 
a  bequest,  yet  bonds,  promissory  note,  and  other  writings  not 
negotiable,  and  not  endowed  with  the  attribute  of  locality,  do 
not  pass  under  it. 

"Household  goods"  includes  all  articles  of  household  use 
not  consumed  in  the  enjoyment,  provided  the  testator  procured 
them  for  his  house  and  used  them  in  it  for  his  comfort  and 
accommodation;  but  goods  of  a  household  nature  kept  in 
the  way  of  trade  or  business,  as,  in  a  store,  do  not  pass  by 
that  description.  General  words,  such  as  "goods"  and  "chat- 
tels", if  coupled  with  other  words  of  "limited  signification", 
are  restricted  to  things  of  the  same  kind  as  those  named,  al- 
though an  express  exception  may  impart  to  the  words  their 
full  comprehensiveness  of  meaning. 

A  bequest  of  "stocks  on  a  farm"  includes  not  only  all 
movable  property  on  the  farm,  but  also  it  is  said,  the  growing 
crops — ^but  see  Landlord  and  Temmt,  section  5,  (10) ;  but  the 
gift  of  stock,  plantation  utensils,  and  household  furniture  be- 
longing to  the  place,  does  not  comprise  fattening  hogs,  a  still, 
or  a  set  of  smithes  tools. 

A  legacy  of  money  in  the  testator's  house,  passes  bank 
notes  and  ready  money  alone,  and  not  mortgages,  bonds,  notes, 
and  other  securities  for  money;  though  "all  the  money"  or 
*^he  money  in  hand"  passes  a  balance  at  a  bank  or  a  savings 
bank.  And  so  "whatsoever  debts  may  be  due  me  at  my 
death",  passes  a  bill  of  exchange  and  a  balance  at  a  bank. 

If  stock  be  specifically  bequeathed  to  a  child  for  whom  no 
support  is  provided,  the  profits  will  pass  likewise,  unless 
otherwise  disposed  of. 

Parol  (or  oral)  evidence  is  never  admitted  to  show  the 
views  and  opinions  under  which  the  testator  acted  in  making 
his  will.     (8  Min.  Inst.,  606-9.) 
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(5)  Efect  of  advancements  upon  a  legacy. — See  Ad- 
vancements. 

(6)  Where  subject  of  legacy  is  lofft  or  destroyed  or 
ufterwards  disposed  of. — ^The  legacy,  in  these  cases,  fails,  as 
also  where  the  form  is  essentially  changed,  as,  where  doth 
is  made  into  a  garment  or  a  chain  into  a  cup,  but  otherwise 
where  merely  changed  in  name  and  fotai  only,  but  substan- 
tially the  same.  To  mortgage  or  otherwise  to  impose  a  lien 
on  the  subject  does  not  defeat  the  legacy,  the  legatee  taking 
subject  to  the  lien,  which  is  to  be  discharged  from  the  gen- 
eral assets.  If  the  testator  disposes  of  the  property  and  after- 
wards acquires  other  of  the  same  description,  the  latter  passes 
(see  Code,  §  5236).    (3  Min.  Inst.  611.) 

(7)  WJien  legctcy  given  for  voluble  consideration  pre- 
ferred,— Where  a  legacy  is  moved  by  a  valuable  considera- 
tion, as,  a  debt  owing  to  the  legatee,  or  the  relinquishment  of 
any  right  (as,  of  dower),  or  the  like,  it  has  preference  over 
other  general  legacies,  even  beyond  the  value  of  the  consid- 
eration.    (3  Min.  Inst.,  618.) 

(8)  Payfnent  of  legacies, — (a)  In  general. — ^A  bequest, 
whether  specific,  demonstrative,  or  general  (see  (1),  above) 
vests  only  an  inchoate  property  (a  title  begun  but  not  com- 
plete) in  the  legatee.  The  legatee  has  not  a  complete  right 
or  title  until  the  testator's  debts  are  paid,  for  a  man  must  be 
just,  before  he  is  generous.  Upon  the  executor,  as  trustee 
for  both  purposes,  all  the  testator's  personal  property  is  de- 
volved, to  be  applied  first  to  debts  and  then  to  legacies;  if  he 
leaves  any  debt  unpaid,  he  is  personally  liable,  to  the  extent 
he  has  paid  out  the  deficiency  in  legacies.  Under  the  statute 
(Code,  §§  6437-8),  however,  he  is  liable  only  when  he  pays 
the  legacy  within  12  months  after  his  qualification  or  pays  it 
afterwards  with  notice  of  the  debt,  or  without  taking  from 
the  legatee  a  refunding  bond — see  Administrators  and  Ease- 
cut  ors^  section  8,  (7). 

So  no  legacy  is  complete  without  the  executor's  assent. 
Without  such  assent,  it  is  not  lawful  for  a  legatee  to  appro- 
priate the  thing  bequeathed,  though  it  be  already  in  his  pos- 
session and  the  assets  are  in  fact  sufBcient  to  pay  the  debts,  nor 
though  the  testator  so  desired.  The  assent  may  be  express,  or 
implied  from  acts  done  or  permitted  by  the  executor,  and  is 
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readily  inferred.  Assent  may  be  from  the  time  which  has 
elapsed  since  the  debts  were  paid,  or  acquiesence  in  the  legatee's 
possession  of  the  legacy.  On  the  other  hand  presumption  of 
assent  may  be  repelled  by  circumstances  which  render  it  im- 
probable. 

As  to  the  effect  of  assent,  it  relates  back  to  the  death  of 
the  testator,  thus  giving  the  legatee  the  advantage  of  benefits 
accruing  meantime  and  confirming  transfers  made  by  him. 
It  vests  the  property  absolutely  in  the  legatee,  who  may 
then,  if  the  assent  is  express  and  a  refunding  bond  (Code,  § 
5438)  is  waived,  bring  an  action  to  recover  it  from  the  exec- 
utor, and  after  assent,  the  property  is  no  longer  liable  to 
execution  for  the  testator's  debts;  but  the  creditor  may  in  a 
court  of  equity  pursue  the  assets  in  the  hands  of  legatees,  if 
required  for  the  payment  of  debts.    (3  Min.  Inst.,  614-17.) 

(b)  Time  of  payment. — See  Admimstrators  and  Ex- 
ecutorSj  section  8,  (7). 

(c)  Person  to  whom  "legacy  to  he  paid, — ^As  to  minors, 
unless  directed  by  the  will  to  be  paid  to  some  particular  per- 
son for  a  minor,  a  legacy  must  be  paid  to  the  minor's  guardian 
duly  appointed  and  qualified — see  Gwirdian  and  Ward.  A 
legacy  to  A.,  ^%o  be  equally  divided  between  himself  and  his 
family,"  or  ^^for  the  use  of  him  and  his  children,"  may  be  paid 
to  A. 

As  to  insane  persons  or  idiots,  legacies  must  be  paid  to 
their  committees  (Code,  §  1050,  as  amended  by  Acts  1920,  p. 
376). 

(d)  Interest  on  legacies. — ^As  to  specific  legacies,  profits 
on  them  are  payable  from  the  testator's  death.  General  lega- 
cies bear  interest  from  the  time  they  are  due,  though  not 
then  payable.  But  if  charged  on  lands  yielding  rents  and 
profits,  and  no  time  of  payment  is  named,  interest  accrues 
from  the  testator's  death. 

Where  a  general  legacy  is  by  a  parent  to  a  minor  child, 
for  whose  support  no  provision  is  made,  interest  is  allowed 
from  the  testator's  death. 

If  a  legacy  is  not  claimed,  it  should  be  invested  or  paid 
into  court,  for  if  he  omits  to  do  this  he  must  pay  interest 
thereon. 

Interest  must  also  be  paid  on  an  annuity  given  as  a  legacy. 


The  interest  is  6  per  cent. — see  Intereit  and  Usury. 
Compound  interest  is  allowed  where  the  will  expreeaely  so 
directs,  or  directs  that  the  fund  shall  be  laid  out  to  accumu- 
late, or  where  the  executor  is  entrusted  to  manage  it  for  the 
legatee  until  his  majority,  he  being  a  quasi  guardian  and 
chargeable  with  interest  on  annual  balances — see  Guardian 
and  Ward.  Compound  interest  is  also  charged  when  the  exec- 
utor has  traded  with  the  funds  and  refuses  to  disclose  what  he 
has  made.  See  AdmirUstnttora  and  Executors,  section  8,  (10). 
(3  Min.  Inst.,  620-3.) 
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4.  I  appoint  my  said  wife,  I.  M.,  guardian,  during  their  respactive 
minorities,  of  such  of  my  children  as,  at  the  time  of  my  death,  shall 
be  under  the  age  of  twenty-one  years;  and  I  desire  that  no  security 
shall  be  required  of  her  as  such  guardian. 

6.  I  appoint  my  said  wife,  I.  M.,  executor  of  this  my  will,  and 
desire  that  no  security  be  required  of  her  as  such. 

6.  I  hereby  revoke  all  previous  wills  and  codicils  heretofore 
made  by  me.  Witness  my  hand,  this day  of ,  192 — .  8.  N. 

Signed,  published  and  acknowledged  by  S.  N.,  as  and  for  his  last 
will,  in  the  presence  of  us,  who,  in  his  presence,  have  hereto  sub- 
scribed our  names  as  witnesses. 

A.  P. 

B.  C. 

If  the  will  is  holograph — i.  e.,  written  wholly  by  the  testator 
himself — ^no  attesting  witnesses  are  necessary;  otherwise,  at  least  two 
witnesses  are  required;  and  if  the  testator's  name  be  signed  by  another, 
it  must  be  done  in  the  t^stator's  presence,  and  by  his  direction;  and 
while  no  ferm  of  attestation  is  necessary,  the  use  of  the  above  form 
is  the  safer  practice. 


No.   2.      MOBB  COMFBEHBNSIVB  FOBM  OF  WiLL 

(4  Min.  Inst.  1612;  Sands*  Forms,  269;  Tate's  Forms,  264.) 

In  the  name  of  God,  Amen.  I,  T.  T.,  of ,  do  make  this,  my 

last  will  and  testament,  as  follows: 

I  direct  that  my  body  be  decently  buried,  in  a  manner  correspond- 
ing to  my  estate  and  situation  in  life,  but  with  as  little  expense  as 
may  be  consistent  therewith. 

And  as  to  such  worldly  estate  as  I  may  die  siezed*  or  possessed 
of,  I  dispose  of  the  same  as  follows: 

1.  First,  I  give  all  my  real  estate  whatsoever,  situate  and  being 

in  ^  with  the  appurtenances  thereto  belonging,  unto  my  dear 

wife,  J.  T.,  for  and  during  her  life:  and  I  give  her  also  as  her  own 
forever,  all  the  rents  which  shall  be  due  and  owing  to  me  at  my 
death  for  the  said  real  estate;  I  also  give  her  in  fee-simple  all  my 
household  goods  and  furniture,  plate,  chinarware,  household  linen, 
books,  paintings  and  prints,  together  with  all  the  utensils  of  every 
sort,  and  all  the  provisions  and  supplies  of  all  kinds,  in  or  be- 
longing to  my  house  in ,  where  I  now  reside. 

2.  Secondly,  from  and  after  the  decease  of  my  said  wife,  I  give 
and  devise  the  said  real  estate  to  my  eldest  son,  W.  T.,  and  his 
heirs  forever. 

8.  Thirdly,  I  give  and  devise  all  that  tract  or  parcel  of  land 
lying  in  the  county  of——,  which  I  purchased  from  S.  S.,  unto  my 
son,  H.  T.,  and  his  heirs  forever;  and  I  also  give  to  my  said  son, 
H.  T.,  all  the  rents  which,  may  be  due  and  owing  to  me  at  my 
decease,  for  or  issuing  out  of  the  same. 

4.  Fourthly,  I  give  and  bequeath  unto  my  daughter,  C.  T.,  and  my 
son,  R.  T.,  both  minors,  the  sum  of dollars  each,  to  be  paid 
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tbem  reepeetlvelr,  upon  their  attaining  Bererallr  the  «<«  of  twenty- 
oti«  years;  the  same  to  be  Immediately,  upon  my  death,  Investeil 
Mcorelj,  and  the  proflta  employed  in  the  proper  maintenance  and 
education  of  my  eald  two  children  respectlTely.  luid  the  sorplns.  If 
any,  remalnlnK  from  year  to  year,  to  accumulate  for  their  tMneU 
seTerally,  and  to  be  also  securely  Invested,  and  the  proceeds  em- 
ployed and  disposed  of  Id  like  manner. 

G.  Fifthly,  and  as  to  all  the  residue  of  my  estate,  real  and 
personal,  which  shall  remain  after  the  paymrot  of  the  expenses 
ot  my  funeral  and  my  debts,  and  alter  satlsfylnff  and  liquidating 
the  devises  and  legacies  aforesaid,  I  give,  devtse  and  bequeath  the 
same  to  my  said  son,  W.  T.,  and  his  heirs  forever. 

6.  Sixthly,  I  appoint  my  wife,  J.  T..  guardian,  during  their  re- 
spective minorities,  of  such  ot  my  children  as,  at  the  time  of  my  death, 
shall  be  undn-  the  age  of  twenty-one  years;  and  I  desire  that  no 
security  shall  be  required  of  her  as  such  guardian. 

7.  Seventhly,  I  appoint,  my  said*  wife,  J.  T..  executrlz  of  this 
my  will,  and  desire  that  no  security  shall  be  required  of  her  ss  such. 

8.  Bfghthly,  I  hereby  revoke  all  previous  wills  and  codi- 
cils hitherto  made  by  me. 

Witness  my  hand,  this  day  of  — ,  In  the  year  ot  our 

Lord  H2— .  T.  T. 

Signed  and  published  by  T.  T.,  as  and  for  his  last  will,  tn  the 
presence  of  us,  who  tn  his  presence,  have  hereunto  subscribed  our 
names  as  witnesses.  E.  E. 

W.  W. 

No,  3,    Wn.1.  WrrH  Hobs  Compi«x  PaowBioira 
(4  Mtn.  Inst.  1413;  Tate's  Forms.  219.) 

In  the  name  of  God,  Amen.     I.  T.  T.,  of ,  do  make  this, 

my  last  will  and  testament,  as  follows: 

1.  First,  I  desire  that  my  body  may  be  decently  buried,  wftboat 
needless  expense.  In  a  manner  corresponding  to  my  estate  and  my 
situation  m  lite. 

2.  Secondly,  I  direct  that  all  my  Just  debu  be  paid  as  soon 
atter  my  decease  as  conveniently  may  be,  and  bo  that  end  charge 
my  whole  estate,  real  and  personal,  with  the  same. 

3.  Thirdly,  I  give  to  my  dear  wife,  J.  T.,  In  testimony  ot  my 

affection  for  her,   the  sum  of  —  dollars  In  gold,   as  her  own 

absolutely,  and  to  be  preferred  to  any  of  the  derlsea  and  legacies 
hereinafter  contained. 

I  do  also  give  and  bequeath  to  her,  tor  her  own  absolute  use, 
and  do  charge  my  whole  estate,  real  and  peraonal,  except  that 
which  Is  disposed  ot  by  the  fourth  clause  ot  this  my  will,  with  the 

payment  thereof,  the  deer  annual  sum  of dollars.  In  gold,  to  be 

paid  to  her  or  her  assigns,  by  half-yearly  payments,  during  each  and 
every  year  ot  her  natural  life  that  she  may  continue  my  widow,  but 
no  longer;  the  lint  payment  thereof  to  be  made  six  months  after 
my  decease. 
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I  do  also  give  and  bequeath  to  her,  as  her  own  absolutely, 
all  my  household  goods  aiid  furniture,  plate,  china-ware,  house- 
hold linen,  books,  iMiintings  and  prints,  together  with  all  the  uten- 
sils of  every  sort,  and  all  the  proTlsions  and  supplies  of  all  kinds,  in 

or  belonging  to  my  house  in  ,  where  I  now  reside,  or  where 

I  shall  reside  at  the  time  of  my  death. 

I  do  also  give  to  my  said  wife  full  and  competent  authority  and 
power,  provided  she  shall  oontinue  and  die  my  widow,  by  her  last 
will  in  writing,  duly  executed  as  a  will,  to  dispose  and  appoint  the 

payment  of  the  aforesaid  annuity  of dollars,  or  any  part  thereof^ 

to  such  person  or  persons  as  she  shall  think  fit,  for  any  team  or 
terms  not  exceeding years  from  the  date  of  her  decease. 

4.  Fourthly,  I  giro,  devise  and  bequeath  to  my  executors,  here- 
inafter named,  their  heirs  and  assigns,  all  my  lands,  tenements  and 
messuages  situate  and  being  in and with  the  appurte- 
nances thereto  belonging  or  appertaining,  together  with  all  the 
fixtures,  live  and  dead  stock,  carriage  horses,  hoirses,  mules,  oxen„ 
cattle,  furniture,  agricultural  and  other  implements  of  all  kinds^ 
commonly  used  therewith,  saving  what  may  have  been  already  here- 
inbefore given  to  my  said  wife;  to  hold  to  my  said  executors,  and 
their  heirs  and  assigns  forever;  but  upon,  tbust  nevertheless  that 
they  shall  and  will,  with  all  convenient  speed,  either  by  private  con- 
tract or  public  auction,  in  such  manner  as  they  shall  be  best  advised, 
proceed  to  sell  the  same  for  the  most  money  that  can  be  gotten 
therefor,  and  to  convey,  release,  confirm,  assure  and  assign  the  same 
to  the  best  purchaser,  when  and  so  soon  as  the  whole  purchase  money 
is  paid,  and  not  before,  by  such  deeds  and  writings  as  they  shall 
be. advised  by  legal  counsel;  and  then  as  to  the  moneys  arising  from 
such  sale,  upon  trust  that  they  shall  apply  the  same  in  manner  toh- 
lowing:  that  is  to  say,  that  they  shall  invest  the  said  moneys  in 
some  secure  and  interest-bearing  stock  or  stocks,  taking  care  in  their 
investments  to  regard  safetor  as  an  indispensable  element  and  con- 
dition, and  to  that  end  selecting  those  stodES  which  do  not  hold  out 
the  promise  of  more  than  a  moderate  profit,  and  to  hold  such  stock 
or  stocks,  with  all  interest,  dividends  and  profits  to  accrue  thereon, 
for  and  upon  the  several  uses  and  purposes  hereinafter  expressed; 
that  is  to  say,  upon  trust  to  pay  the  said  interest,  dividends  and 
profits  arising  from  such  investments,  as  and  when  they  shall  be 
received,  to  and  for  the  sole  and  separate  use  of  my  daughter,  D.  D. 
(who  Intermarried  with  H.  D.),  and  her  assigns,  and  not  to  be  sub- 
ject to  her  husband's  debte  or  oontrol,  for  and  during  the  term  of 
her  natural  life. 

And  from  and  after  her  death,  upon  trust,  to  pay  the  interest,, 
dividends  and  profits  aforesaid,  to  the  said  H.  D.,  for  and  during  the 
term  of  his  natural  Ufa 

And  from  and  after  the  decease  of  the  survivor  of  the  said  D.  D. 
and  R.  D.,  without  leaving  any  issue  of  my  said  daughter,  D.  D.,  by* 
her  said  husband,  or  leaving  any  such,  in  case  they  all  happen  to- 
die  before  attaining  the  age  of  twenty-one  years,  being  sons,  or  being- 
daughters,  the  said  age  or  previous  marriage,  with  su^  consent  as- 
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after  mentioned.  Then  upon  tnut  to  uwlKu  and  tnuiBler  all  tlie  said 
capital  stock  or  Btocka  to  be  parchaaed  as  aforesaid,  and  all  Inlcr- 
«at,  dividends  and  profits  thereon  to  aocrue  and  to  become  payable, 
toi  the  oscount  of  the  residue  of  my  estate  heielnafter  disposed  oL 
Bnt  In  case  the  said  D.  D.  and  H.  D.,  his  wife,  shall  die,  lesTlng 
anjr  such  child  or  children,  who  shall  Uts  to  the  age  of  twenty-one 
years,  being  a  son  or  sons,  or  being  a  daughter  or  daughters,  their  said 
age  or  prerions  day  of  marriage,  with  the  consent  of  their  said  fath^ 
and  mother,  or  the  surrlTor  of  them  reepectlT^y,  then  from  and  after 
the  decease  of  the  said  D.  D.  and  H.  D.,  his  wife,  upon  tnut,  to  arniKn 
the  said  capital  stock  so  to  bs  purchased  as  aforesaid,  and  all  Inter- 
est, dividends  and  profits  thereon  to  accrue,  and  to  become  doe  and 
payable  from  thenceforth,  to  and  amongst  all  eadi  child  or  children, 
at  and  when  th^  shall  respectlvety  attain  sach  age,  being  sons, 
or  bell  .  ...        -^ 
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sabject  to  the  payment  of  my  funeral  expenses.  Just  debts  and  cbarges 
ot  proving  and  carrying  into  efTect  this  my  will,  and  to  the  payment 
of  the  annuities  and  legacies  hereinbefore  charged  on  my  estate,  or 
any  part  thereof,  unto  my  two  sons,  A.  T.  and  J.  T.,  and  their  heirs 
forever,  in  equal  shares  and  proportions. 

7.  Seventhly,  I  do  appoint  B.  B.  and  F.  F.  to  be  executor  of  this 
my  last  will  and  testament,  and  I  direct  that  they  shall  neither  of 
them  be  required  to  give  any  security  for  the  faithful  execution 
thereof. 

8.  Blghthly,  I  hereby  revoke  all  other  and  former  wills  or  codi- 
cils, by  me  at  any  time  heretofore  made. 

Witness  my  hand,  which  I  have  set  to  this  my  will,  written  upon 

sheets  of  paper,  signing  every  sheet  thereof,  this  1 —  day 

of ,  in  the  year  192 — ,  T.  T. 

Signed,  published  and  declared  by  T.  T.,  as  and  for  his  last  will, 
in  the  presence  of  us,  who  in  his  presence,  at  his  request,  have  here- 
unto subscribed  our  names  as  witness.  R.  R. 

W.  W. 


No.  4.    Will  wriH  SuifintT  Liiotations 
(4  Min.  Inst  16i6,  Davis'  Criminal  Law,  643.) 

I,  T.  T.,  considering  the  uncertainty  of  life  (or  being  Hck  and  weak 
in  body,  hut  of  sound  and  disposing  mind),  do  make  this  my  last  will 
and  testament,  hereby  revoking  all  former  wills  by  me  at  any  time 
made. 

1.  I  direst  that  all  my  Just  debts  shall  be  paid;  and  if  the  debts 
due  me,  and  the  proceeds  of  the  sale  of  my  perishable  property  be 
insufficient  for  that  purpose,  my  executors  are  authorized  to  sell 
so  much  of  my  other  estate,  real  and  personal,  as  may  be  necessary. 

2.  I  give  and  devise  to  my  wife,  J.  T.,  my  mansion-house  in  the 

of  ,  with  all  the  plate  and  household  furniture  and 

goods  of  every  description  therein,  together  with  the  tract  of  land 
aunex'  d  thereto  [which,  if  the  extent  be  at  all  uncertain,  should  be 
so  described  as  to  ascertain  how  much  is  Included  in  the  devise] ;  and 
all  the  horses,  mules,  oxen,  cattle,  and  stock  of  every  kind;  car^ 
rlages,  wagons,  carts,  agricultural  and  other  implements,  and  goods 
of  all  kinds  used  upon  the  said  land;  growing  crops,  and  provisions 
of  all  sorts  laid  in  for  family  consumption;  to  have  and  to  hold  the 
same  In  fee-simple  (or  to  have  and  to  hold  the  same,  except  the  growing 
crops  and  provisions,  which  I  give  to  her  in  absolute  property  for 
and  during  her  life,  or  so  long  as  she  remains  my  widow).  And 
do  hereby  declare  that  this,  and  subsequent  provisions  made  herein 
for  my  wife,  shall  be  in  lieu  of  her  dower  and  distributive  share  in 
my  estate. 

3.  I  give  and  devise  to  my  son  R.,  in  fee  simple,  my  tract  of 
land  in county,  commonly  known  by  the  name  of ,  in- 
cluding not  only  the  tract  originally  so  called,  but  thd  lands  ad- 
joining, purchased  by  me  of ,  and  since  occupied,  together  with 
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marry.    And  in  the  meantime,  I  direct  that  the  profits  thereof,  or 

00  much  thereof  as  may  be  necessary,  shall  be  equally  applied  by  their 
guardian  to  their  maintenance  and  education,  the  annual  surplus,  if 

any,  to  accumulate  for  their  joint  benefit    I  also  give  to  them 

shares  of  stock  held  by  me  in  the ;  the  profits  of  which  I  direct 

shall  be  appropriated  in  like  manner. 

7.  I  give  and  devise  to  my  executors  my  lot  cm street,  in  the 

city  of ,  known  in  the  plan  of  said  city  as  lot  number  — h-,  to 

be  sold  by  them  when,  in  their  opinion,  it  can  be  most  advantageously 
done,  and  on  such  terms  as  they  shall  think  most  expedient;  the 
proceeds  whereof  I  desire  that  they  shall  lend  out  on  good  real 
security,  or  invest  in  safe  interest  paying  stocks,  at  their  discretion. 
One-third  of  the  annual  interest  or  profits  thus  aoeruing,  and  of  the 
rent  of  the  said  house  and  lot  until  the  sale  thereot  I  give  to  my 
said  wife,  J.  T.,  during  her  life  (or  90  Umg  €ts  the  remains  my  widow), 
and  the  remaining  two-thirds  I  direct  to>  be  annually  paid  by  my 
executors  to  the  guardian  of  my  son  P.,  until  he  arrives  to  the  age  of 
twenty-one  years,  to  be  applied  to  his  support  and  education;  and  on 
his  arriving  at  such  age,  I  give  to  him  in  fee  simple  two-thirds  of  the 
proceeds  of  the  said  house  and  lot,  however  or  in  whatever  invested; 
and  on  the  death  (or  marriage)  of  my  said  wife,  the  other  third 
thereof  in  absolute  property.  Should  he  die  before  arriving  at  full 
age,  unmarried  and  without  issue,  I  direct  that  what  is  herein  given 
to  him  shall  be  oonsidered  as  included  in  the  eighth  clause  of  this 
nvy  will. 

8.  All  the  rest  and  residue  of  my  estate  not  herein  disposed  of, 
of  every  description.  In  possession,  expectancy  or  action  [including 
the  estate  comprehended  in  the  second  clause  of  this  my  will,  upon 
the  death  (or  marriage)  of  my  wife]  I  give  and  devise  to  be  equally 
divided  among  all  my  children  living  at  my  death,  and  the  dessend- 
ants  of  such  of  them  as  may  be  dead,  subject  to  the  qualification  con- 
tained in  the  fifth  clause  of  this  my  will. 

9.  I  appoint  my  sons  R.  and  H.  executors  of  this  my  will,  and 

1  desire  that  they  shall  not  be  required  to  give  security  upon  their 
qualification. 

10.  I  appoint  my  wife,  J.  T.,  the  guardian  of  my  inftot  ^lldren 
until  they  arrive  at  the  age  of  twenty-one  years;  provided  she  so  long 
continue  my  widow.  But  if  she  may  marry  again  her  guardianship 
shall  thereupon  cease  and  determine,  and  in  that  case  I  appoint  my 
sons  R.  and  H.  to  be  the  guardians  of  my  children  In  |ier  stead. 

In  witness  whereof  I  have  to  this  my  will,  consisting  of  

sheets  of  paper,  set  my  hand  to  each  sheet,  this day  of ,  in 

the  year  of  our  Lord  192 — .  T.  T. 

Signed,  published,  and  declared  by  T.  T.,  as  and  for  his  last  will, 
in  the  presense  of  us,  who.  In  his  presence  and  at  his  request,  have 
hereunto  signed  our  names  as  witnesses  thereto.  R.  R. 

W.  W. 
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8.  His  last  place  of  residence 


4.  Date  and  place  of  his  death 

5.  Date  of  Will  and  how  to  be  proven 

6.  Number  and  dates  of  any  oodldls  and  how  to  be  proven. 

7.  Are  these  all  the  testamentary  papers? 


8.  In  whose  possession  were  the  testamentary  papers  at  testator's 
death? 


9.  Name  of  Bxecutor  appointed  by  will 

10.  Full  name  of  Administrator  c.  t   a.»  nominated  and  by  whom 
nominated? ; 


11.  Has  Executor  power  to  sell  real  estate? 

12,  Value  of  decedent's  personal  estate | 

18.  Value  of  decendent's  real  estate | 

14.  Total  value  of  decedent's  real  and  personal  estate |._ 

16.  Is  the  Executor  relieved  from  giving  security? 

16.  Pull  name  of  surety  offered 

17.  Bond  of  Executor  or  Administrator  c.  t  a., 

(to  be  fixed  by  Court) I 

18.  Names  of  five  appraisers: 

19.  Name  of  person  making  motion  and  grounds  of  being  entitled  to 

make  It 

Attorney  for  L.  L*. 


WILLIAM  AND  MARY  COLLEGE 

For  statutes  as  to,  see  Code,  §§  934-8.  Women  may  be 
admitted — ^Acts  1918,  p.  42.  For  general  provisions  as  to 
colleges,  etc.,  see  Code,  §§  986-1003. 


ZIG-ZAG  COURSE 
See  Boundaries;  Con/veycmce 


Cross-Reference  Index 


BEING 


An  index  of  all  subjects  treated^  and  of  possible  Jieads  that 

rrdgJU  occur  to  you^  with  cross  references   to   the 

particular    subjects    in    this  Encyclopedia 

where  treated. 


AbandoBin^iit— See  Desertion. 

Almtom^Bt— See  Pleading  and  Its 
Incidents. 

Abduction. 

Abottor — See  Accomplice;  Crim- 
inal Law  and  Procedure. 

Abjuration — See  Citizens. 

AbortsoB  and  Miscarriage. 

AbtcoBdiBg    Debtor. 

AbsoBce— See  Death  (Presump- 
tion of). 

Abushre    Language.  ' 

Acceptauce — See  Negotiable  In- 
struments. 

Accessories  and  Principles — See 
Criminal  Law  and  Procedure. 

Accession — See  Real  Estate. 

Accident  or  Act  of  God.  See  also 
Equity. 

Accommodation  Paper — See  Ne- 
gotiable Instruments. 

Accomplice. 

Accord  and  Satisfaction. 

Accounts. 

Accretion — See    Real    Estate. 

Acknowledgment. 

Acquiescence — See  Adversary  Pos- 
session ;  Auction  and  Auction- 
eer; Contracts. 

Act  of  God — See  Accident  or  Act 
of  God. 

Action — See   Suits  and  Action. 

Ademption — See    Will. 

Adjoining   Landowners. 

Adjournment  of  Courts  — S  e  e 
Trials. 

Administrators  and  Executors. 
See  also  Arbitration;  Com- 
promise. 

Admission — See    Evidence. 

Adoption. 

Adulterations.  See  also  Pure 
Food  and  Drug  Laws. 


Adulterj»  Fomication«  and  Otber 
Lewdness.  See  also  Abduc- 
tion; Nuisance;  Obscene 
Books,  etc. 

Adverse  Possession. 

Advertisement — See  Notice ;  Or- 
der of  Publication;  Sheriffs, 
Sergeants,  etc. 

Affidavit. 

Affray.  See  also  Riot,  Rout,  and 
Unlawful   Assembly. 

Age — See  Minors,  etc. 

Agents  and  Agency.  See  also 
Bribery;  Employer  and  Em- 
ployee; Licenses  and  License 
Taxes. 

Agreement — See  Contracts. 

Agriculture.  See  also  Farmer's 
Co-Operative  Marketing  Act ; 
Orchards,   etc.;   Potatoes. 

Aiding  and  Abetting — See  Crim- 
inal Law  and  Procedure. 

Air— See  Easements ;  Health; 
Real  Estate. 

Aicobol — See  Intoxicating  L  i  q- 
uors. 

Alien. 

Alimony. 

Allegiance — See  Citizens. 

Alteration  of  WHtings. 

Ancient    Lights — See    Easements. 

Animals,  Fowls,  etc  See  also 
Dogs;  Nuisance. 

Annuity. 

Answer — See  Pleading  and  Its 
Incidents. 

Anti-trust  Law.  See  also  Fore- 
stalling, Ragarding,  and  En- 
grossing. 

Appoals.  See  also  Justice  of  the 
Peace;  Trials. 

Application   of    Payments. 
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tions;  Insurance  and  Insur- 
ance companies ;  Unincorpo- 
rated Associations  or  Orders. 

B«ii«¥ol«Bt  Associatioiis, 

B«qiMst— See   Will. 

B«tUii« — See  Gambling  or  Gam- 
ing. 

Bicycles — See  Cities  and  Towns; 
Roads,  Bridges,  etc.;  Tres- 
pass. 

Biddiiif — See  Auction  and  Auc- 
tioneer; Judicial  Sale. 

Bigamy. 

BiUiard  Room — See  Licenses  and 
License  Taxes. 

BiU  of  Complaint  or  BiU  in  Chan- 
cory — See  Petitions  (Forms 
of) ;  Pleading  and  Its  Inci- 
dents. 

Bill  of  Exceptiona^-See  Trials. 

Bill  of  LadiAg. 

BiU  of  Reviow. 

Bill  of  Salo.  See  also  Condi- 
tional Sale,  .  or  Reservation 
Title  or  Lein;  Sale  or  Ex- 
change of  Personal  Property. 

Bills  or  Exckango,  or  Drafts.  See 
also  Negotiable  Instruments. 

Binding  Out  Minors— See  Ap- 
prenticeship. 

Births  and  Deaths. 

Blackjacks — See  Weapons. 

Blackmailing. 

Blanks— See  Alteration  of  Writ- 
ings; Negotiable  Instruments. 

Blasphemy.       See  also  Nuisance. 

Blind  Parsons— See  Deaf,  Dumb, 
and  Blind  School. 

Boarding  and  Eating  Honsos. 
See  also  Gambling  or  Gam- 
ing; Hotels;  Intoxicating  Li- 
quors; liens  of  Mechanics 
and  Others. 

Board  of  Agricnltnro — See  Agri- 
culture; State  Officers  and 
Boards. 

Board  of  Suparrisors.       See  also 
.   Roads,  Bridges,  etc. 

Boards  of  PnbUc  Welfare— See 
Minors,  etc.,  9  37,  (6). 

Beards,  Sute— See  State  Officers 
and  Boards. 

Boat — See  Arson  and  Other 
Burnings  and  Destructions : 
Larceny.        • 

Bonds.        See   also   Forthcoming  i 


Bond,  Indemnifying  bond; 
Promissory  and  Negotiable 
Notes. 

Book  Agents — See  Interstate 
Commerce  Law ;  Licenses  and 
License  Taxes. 

Borrowing — ^See  Banks  and  Bank- 
ing; Building  and  Loan  and 
Industrial  Loan  Associations; 
Interest  and  Usury;  Loans 
Not  Over  $300. 

Bottlesy  Siphonsy  Cratee»  etcw— 
See  Brands. 

Boundaries.  See  also  Adjoining 
Landowners. 

Bowie  KniTos — See  Weapons. 

Bowling  Salooi^^See  Licenses 
and  License  Taxes. 

Boxes,  etcw — See  Brands. 

Boycotting — See  Con  spiracy; 
Strikes. 

Brands.      See  also  Trade-Marks. 

Brass  Knncks — See   Weapons. 

Breach  of  Contract-^ee  Breach 
of  Promise  to  Marry;  Con- 
tracts. 

Breach  of  Peace — See  Affray; 
Assault  and  Battery;  Justice 
of  the  Peace,  div.  VIIL 

Breach  of  Prison — See  Escape, 
Rescue,  and  Breach  of  Pris- 
on. 

Breach   of   Promise   to   Bllarry. 

Bread — See  Brands. 

Bribery.       See  also  Lobbying. 

Bridges.  See  also  Roads,  Bridges, 
etc. 

Bridge  Companies — ^See  Public 
Utilities. 

Brokers.  See  also  Agents  and 
Agency;  Licenses  and  License 
Taxes. 

Brothel — ^See  Adultery,  Fornica- 
tion, and  Other  Lewdness. 

"Bucket  Shops'* — See  Gambling 
or  Gaming  and  div.  XVI.,  in 
"Business  Guide"  (in  Appen- 
dix). 

Budget  System. 

Buggery. 

B  u  i  1  d  i  n  g — See  Architect  and 
Builder. 

Building  and  Loan  and  Industrial 
Loan  Associations.  See  also 
Corporations;  Credit  Unions; 
Licenses  and  License  Taxes. 


INDEX 


1817 


Cigarolt^t. 

Circuit  CovrU. 

Circumstantial      Evidaucc — S  e  e 

Evidence. 

Circu«»  Menafartay  atc^ — See  Li- 
censes and  License  Taxes. 

Citias  and  Towns.  See  also 
Dedication. 


City  Farm — See  Justices  in  Cities 
and  Towns,  9  5. 

CiTil  Casat  (Ganaral  ProTisions). 
See   also   Trials. 

CiTiI  Enginaar — See  Licenses  and 
License   Taxes. 

CiTil  Justice — See  Justices  in  Cit- 
ies and  Towns. 

Civil  and  Polica  Justica— See 
Justices  in  cities  and  Towns. 

Clams — See  Oysters  and  Other 
Shell  Fish. 

Class  Lofislation — See  United 
States  Constitution. 

Clark  of  Housa  of  Daiagatas — 
See  Fees  of  Officers,  etc. 

Clarks  of  CourU  (Ganaral  Pro- 
visions as  to).  See  also  Fees 
of  Officers,  etc. 

Clark's  Offica— See  Court  House, 
Clerk's    Office,    and    Jail. 

Cock  fighting — See  Animals, 
Fowls,  etc. 

Coda  of  Virginia.  See  also  Stat- 
utes. 

Codicil— See  Will. 

Cold  Storaga  Companias — S  e  e 
Public    Utilities. 

Cold  Storaga  Law.  See  also 
Public  Utilities. 

CoUataral  Sacnrity— See  Prom- 
issory and  Negotiable  Notes. 

CoUaction  Agancias — ^See  Licenses 
and  License  Taxes. 

Colorad   Parsons. 

Combinations— See  Anti-T  rust 
Law. 

Commissionar  in  Chancary.     See 

also  Fees  of  Officers,  etc.;  Ju- 
dicial  Sale. 

Commissionar  of  Accounts.  See 
also  Administrators,  etc 

Commissionar  of  Agrlcultura — ^See 
Agriculture ;  State  Officers 
and  Boards. 


Commissioner  of  Gama  and  In- 
Land  Fisharias— See  Dogs ; 
Fishing  and  Fisheries. 

Commissionar  of  Tko  Ravanua— 
See  Assessment  of  Taxes; 
Elections. 

Commission  Morehant,  or  Factor. 
See  also  Agents  and  Agency; 
Brokers;  Liens  of  Mechanics 
and  Others. 

Commitment  and  Bail — See  Jus- 
tice of  the  Peace,  div.  V; 
Chain  Gang. 

Committaa  of  Insanay  Epilaptic, 
atcw— See  Insane,  Epileptic, 
etc. 

Common   Carriar. 

Common  Criar — See  Auction  and 
Auctioneer;  Licenses  and  Li- 
cense Taxes. 

Common  Law.     See  also  Statutes. 

Common  Scold — See  Nuisance. 

Commonwaaltk — See  State  or 
Commonwealth. 

Common  waaltk's  Attomay — See 
Fees  of  Officers,  etc.;  Officers 
(County,  City,  and  District). 

Compansation — See  Employer  and 
Employee. 

Compound  Intarast — See  Admin- 
istrators and  Executors  ; 
Guardian  and  Ward ;  Interest 
and  Usury. 

Compounding  or  Concoaling 
Crimas. 

Compromisa — See  also  Arbitra- 
tion ;  Compounding,  etc., 
Crimes. 

Compromising  Crimas — See  Com- 
pounding, etc..  Crimes. 

Concaalad  Waapons — ^See  Weap- 
ons. 

Concealing  Crimas — See  Compro- 
mising or  Concealing  Crimes. 

Condamnation  Procaadings — See 
Eminent    Domain. 

Conditional  Sala»  or  Rasarvation 
Tltla  or  Lion.  See  also  Con- 
ditions in  Conveyances  and 
Wills 

Conditions  In  Convajancas  and 
WiUs. 

Conduit    Companias — See    Public 

Utilities. 
Confossion   of  Judgmont.        See 
also  Judgment  Lien. 
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the  Peace,  div.  X;  Sheriffs 
Sergeants,  etc. 

Co-t«iiaiiU.  See  also  Partition; 
Partnerships. 

Council — See  Cities  and  Towns. 

Couasol — See  Attorney  and  Client ; 
Criminal  Law  and  Procedure. 

CouBterfoit — See   Forgery. 

Counties. 

County  CUim — See  Board  of  Su- 
pervisors. 

County  Demonstration  Woric— 
See  Virginia  Polytechnic  In- 
stitute, etc. 

County  Farm — See  Justice  of  the 
Peace,  div.  VI.,  9  II. 

Countjr  Surreyor — See  Surveyor 
(dounty.) 

Conrsee  or  Linee^ — See  Boun- 
daries; Conveyance. 

Court  Docket — See  Trials. 

Courthouse,  Clerk's  Office  and 
Jail.       See  also  Jailor. 

Court  of  Appeals    See  Appeals. 

Courts  (General  Provisions  as  to) 

Courts  of  Richmond,  Norfolk, 
and  Roanoke. 

Covenants — See  Conveyance ; 

Deed  of  Trust ;  Landlord  and 
Tenant. 

Coverture— See  Marriage. 

Crabs — See  Oysters  and  Other 
Shell  Fish. 

Crates — See  Brands. 

Creameries — See  Pure  Food  and 
Drug  Laws. 

Creation  and  Limitation  of  Es- 
tates— See  Conditions  in 
Deeds  and  Wills;  Convey- 
ance ;  Co-tenants ;  Curtesy ; 
Deed  of  Trust;  Dower;  Ex- 
ecutory Limitations,  or  Fu- 
ture Estate;  Gifts  of  Person- 
al Property;  Mortgage;  Real 
Estate;  Recordation  or  Reg- 
istry; Remainder;  Reversion; 
Trusts  and  Trustees ;  Will. 

Creditor — See  Contracts ;  Con- 
veyances. 

Creditor's  BilL— See  Pleading  and 
Its  Incidents. 

Credit   Unions. 

Crier — See  Sheriffs,  Sergeants, 
etc.;  Licenses  and  License 
Taxes. 


Crimes  (Generally) — See  Criminal 

and  Procedure. 
Criminal    Law    and    Procedure — 

See  also  Arrest ;  "'Arrest  Com- 
mitment, and  Bail"  under 
iustice  of  the  Peace,  div.  V; 
»ail ;  Coroner's  Inquest; 
Costs ;  "Due  Process  of  Law" ; 
Evidence;  Fees  of  Officers 
and  Witnesses;  Fines;  Fugi- 
tive from  Justice;  Justice  of 
the  Peace;  Justices  in  Cities 
and  Towns;  Pardon;  "Peace 
and  •  Good  Behavior"  under 
Justice  of  .the  Peace,  dw. 
VIII ;  "Search  Warrants" 
under  Justice  of  the  Peace, 
div.  IX;  "Trial  of  Misdemean- 
ors" under  Justice  of  the 
Peace,  div.  VI ;  for  particular 
offenses  see  separate  titles. 

Criminal  Proceedings — See  Crim- 
inal Law  and  Procedure. 

Crops — See  Apportionment;  Fix- 
tures; Liens  of  Mechanics 
others;  Real  Estate;  Sheriffs, 
Sergeants,  etc. 

Cross-examination — See  Evidence. 

Cruelty  to  Animals — See  Animals, 
Fowls,  etc. 

Currency--^ee  Banks  and  Bank- 
ing; Tender. 

C  u  r  s  i  n  9 — See  Profanity  and 
Drunkenness. 

Curtesy.  See  also  Married  Wo- 
man's Property  and  Other 
Rights. 

Custody  of  Chfldren— See  Di- 
vorce; Guardian  and  Ward; 
Minors,  etc.;  Parent  and 
Child. 

Custom — See  Common  Law;  Con- 
tracts. 

Cutting — See  Maiming  or  May- 
hem. 

Dagger — See  Weapons. 

Daguerrean  Artist — See  Licenses 
and  License  Taxes. 

Dairy  and  Food  Commissioner- 
See  Pure  Food  and  Drug 
Laws;  State  Officers  and 
Boards. 

Dam--See  Mills. 

Damagee — ^See  Death  by  Wrong- 
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DiTorce. 

Docket— See    Trials. 

Dock  Master* — See  Vessels  and 
Seamen. 

Dofft.      See  also  Animals,  etc. 

Domestic  Animmls — See  Animals, 
Fowls,  etc.;   Dogs. 

Domicile  and  Residence. 

DoBatsoB— See  Conveyance;  Gifts 
of  Personal  Property;  Will. 

Dower. 

Draft — See  Banks  and  Banking; 
Bills  of  Exchange,  or  Drafts; 
Check;  Negotiable  Instru- 
ments. 

DraiDage  and  Pollation  of 
Streams.  See  also  Easements ; 
Real  Estate. 

Drawer — See  Negotiable  Instru- 
ments; Promissory  and  Ne- 
gotiable Notes. 

Drift  Property — See  Finding 
Property. 

Drinks  (Soft) — See  Licenses  and 
License  Taxes. 

Druggist — ^See  Intoxicating  Li- 
quors. 

Drugs — See  Pure  Food  and  Drug 
Laws. 

DmnkeBBoss — See  criminal  Law 
and  Procedure ;  Profanity  and 
Drunkenness. 

Due  BilL 

Duelling. 

''Due  Process  of  Law."  See  also 
Eminent  Domain. 

Dumb  PersoBs— See  Deaf,  Dumb, 
and  Blind  School. 

Duress — See  Contracts;  Convey- 
ance. 

D  7  e  i  B  g  EstablishmoBts — See 
Laundries,  etc. 

Earnest — See   Contracts. 
EasemoBts.       See  also  Adjoining 

Landowners ;      Cities      and 

Towns ;  License  (on  Lands) ; 

Real  Estate;  Roads,  Bridges, 

etc. 
Eating  House — See  Boarding  and 

Eating  Houses. 
Education. 
Educational    Trusts-— See    Trusts 

and  Trustees. 


Ejectment.  See  also  Adverse 
Possession;  Boundaries;  Un- 
lawful Entry  or  Detainer. 

Elections. 

Electrical  Engineer — See  Licenses 
and  License  Taxes. 

Electric  Railway — See  Common 
Carrier;  Public  Utility  Com- 
panies. 

Embalming — See  Health. 

Embesslement.  See  also  Cheats, 
False  Pretenses,  Deceits,  and 
Other  Frauds. 

Emblements — See  Landlord  and 
Tenant. 

Embracery — See  Jurors  (Offenses 
Concerning). 

Eminent  Domain. 

Employer  and  Employee.  See 
also  Agents  and  Agency; 
Bribery. 

Enclosures  and  Trespasses — See 
Fences ;    Trespass. 

Encumberance— See  Chattel 
Mortgage;  Conditional  Sale, 
or  Reservation  Title  or  Lien; 
Deed  of  Trust;  Judgment 
Lien ;  Liens  of  Mechanics  and 
Others;  Mortgage;  Vendor's 
Lien. 

Endorsement — See  Negotiable  In- 
struments ;  Promissory  and 
Negotiable    Notes. 

Engineers — See  Architect  and 
Builder ;  Licenses  and  License 
Taxes. 

Engrossing — See  Forestalling,  Re- 
grading,   and   Engrossing. 

Entail— See  Real  Estate. 

Equitable  Separate  Estate— See 
Married  Woman's  Property 
and  Other   Rights. 

Equity.  See  also  Fraud;  Mar* 
shalling  Assets;  Mortgages; 
Recission  of  Contracts;  Spe- 
cific Performance;  Sureties; 
Trusts  and  Trustees. 

Epileptic— See  Insane,  Epileptic, 
etc. 

Erasure— See  Alteration  of  Writ- 
ings; Forgery. 

Erroneous  Assessments. 

Errors  Corrected  in  Same  Court. 

Escape,  Rescue^  and  Breacb  of 
Prison. 

Escbeat  and  Escbeator. 
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Adjoining  Landowners;  Oys- 
ters  and  other   Shell   Fish. 

Fixtures. 

Flags  of  t]i«  Commeiiwoaltli — See 
State  or  Commonwealth. 

FlaToring  ExtracU — See  Intoxi- 
cating Liquors. 

Foods  —  See  A  d  u  1  teration ; 
Brands ;  Pure  Food  and  Drug 
Laws. 

Foods  —  See  Adulterations ; 
Brands;  Pure  Food  and  Drug 
Laws. 

Foot  Bridgo — See  Bridges. 

Forco — See  Contracts ;  Convey- 
ance; Rape;  Will. 

Forciblo  Entry  and  Dotainer^— See 
Unlawful  Entry  or  De- 
tainer. 

Forotgn  Corporations — See  Cor- 
porations. 

Foroigner — See  Alien. 

ForostaIling»  Rogmtingt  and  En- 
grossing. See  also  Anti- 
trust Law. 

Forestry — See  State  Officers^  etc. 

Forgory.  See  also  Banks  and 
Banking;  Cheats,  False  Pre- 
tenses, Deceits,  and  Other 
Frauds. 

Formal  Acqnittai — See  Criminal 
Law  and  Procedure. 

Fomor  Joopardy — See  Criminal 
Law  and  Procedure.  ' 

Forms  of  Doods  and  Covonants* 
otcrf — See  Conveyance ;  Deed 
of  Trust;  Landlord  and  Ten- 
ant; and  separate  titles. 

Fornication — See  Adultery,  Forni- 
cation,  etc. 

Forthcoming  Bond.  See  also 
Bonds. 

Fowls — ^See  Animals,  Fowls,  etc. 

Franckiso — See    Corporations. 

Fraternal  Benefit  Associations, 
Orders,  or  Societies — See  In- 
surance and  Insurance  Com- 
panies. 

Frauds.  See  also  Cheats,  False 
Pretenses,  Deceits,  and  Other 
Frauds;  Contracts;  Convey- 
ance; Fraudulent  and  Volun- 
tary Conveyances;  Set-offs; 
Wills. 

Fravdnlent   and   Volnntary   Con- 


See  also  Assign- 
ment for  Benefit  of  Creditors. 

Freehold*— See  Real  Estate. 

Freemasons — ^See  Benevolent  As- 
sociations. 

Freight — See  Common  Carrier. 

Fugitive  From  Jnstico. 

Funeral  Expenses — See  Adminis- 
trators and  Executors;  De- 
scents  and   Distributions. 

Future  Estate — See  Executory 
Limitation,  or  Future  Estate. 

Gambling  or  Gaming.  See  also 
Contracts. 

Gome. 

Garage — See  Automobile ;  Liens 
of  Mechanics  and  Others. 

Gemishment— See  "Attachment** 
under  Justice  of  the  Peace, 
div.  II ;  Execution ;  Homestead 
and  Other  Exemptions. 

Gas — See   Real  Estate. 

Gas  Companies — ^See  Public  Util- 
ity Companies. 

Gates. 

General    Assembly. 

Gensing. 

Geological  Survey — See  Univer- 
sity of  Virginia. 

GifU  of  Personal  Propertjf.  See 
also  Conveyance;  Will. 

Good  Behavior — See  Justice  of 
the  Peace,  div.  VIIL 

Goods  and  Chattels— See  Bill  of 
Sale;  Conditional  Sale,  or 
Reservation  Title  or  Lien; 
Conveyance;  Fixtures;  Gifts 
of  Personal  Property ;  Loans ; 
Recordation  or  Registry;  Sale 
or  Exchange  of  Personal 
Property. 

Good  Will—See  Contracts;  Part- 
nerships. 

Grand  Jury — See  Criminal  Law 
and   Procedure. 

Grand  Larceny — See  Larceny. 

Grass— See  Real  Estate. 

Grave  R<»bbing — See  Burying 
Grounds. 

Ground  Rent. 

Growing  Crops — See  Fixtures ; 
Landlord  and  Tenant;  Real 
Estate ;  Sheriffs,  Sergeants, 
etc. 

Guaranty. 
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Ommrmmtf  Co»yi—  Scf  Intur* 
ance  and  Insurance  Compa- 
nies. 

Gmi^Iui  mmd  War4.  See  also 
Minors,  etc.;  Parent  and 
Child. 

CypiJM — See  Licenses  and  Li- 
cense Taxes. 

HaaiptOB  NmrMaJ  and  A|rric«l- 
twml  I— titwto  See  Virginia 
Polytechnic  Institnte,  etc. 

HaaiptOB  Roada  Pert  Coiwhaiott 

— See  State  Officers  and 
Boards. 

HaUaa  Cmfm. 

HaadwritiA^-See  Evidence;  For- 
gery. 

Harbor  Co»»Uaio»ari  and  Mas- 
tort — See  Vessels  and  Seamen. 

Hoaltk.  See  also  Nuisance ;  Phy- 
sicians, Surgeons,  and  Den- 
tists. 

Hoarsaj  Evidoaca — See  Evidence. 

Hoot  CoBpaidM— See  Public  Util- 
ity Companies. 

Hair — See  Advancement ;  Convey- 
ance; Descents  and  Distribu- 
tions ;  Executory  Limitations, 
or  Future  Estate ;  Remainder ; 
Reversion;  Will. 

HoraditamaBt— See  Real  Estate. 

Highways — See  Roads,  Bridges, 
etc.;  Nuisance. 

Hira — See  Contracts ;  Employer 
and  Employee;  Liens  of  Me- 
chanics and  Others. 

Hobby  Horsoa,  otc — See  Licenses 
and  License  Taxes. 

Holidaya— See    Public    Holidays. 

Homo  Goard  Companios — See 
Militia  and  Military  Fund. 

HoBoatoad    and    Otbor    Ezomp- 

tiOBS. 

Homicido — See  Murder ;  Man- 
slaughter. 

Horso — See  Animals,  etc. 

Hospitals — See  Health. 

Hotols.  See  also  Boarding  and 
Eating  Houses;  Intoxicating 
Liquors;  Liens  of  Mechanics 
and  Others. 

Hooaobroakingt  otc.  See  also 
Burglary. 


wi  in  FoMO     Sec  Adnherr 

Fornication,  and  Other  Lr«: 

ness. 
Hooao  off  Privoto  Emlttrttimm^ 

— See    Boarding^    and    Eatw 

Houses. 
HoBtiag,       See     also     Reward.- 

Trespass. 


Curtesy;  Desertion  and  Nce- 
Support ;  Divorce ;  Dower 
Evidence ;  Marriage ;  Man-  r. 
Woman's  Property  a:i' 
Other  Rights;  Parent  ^: 
Child. 


Hypotbocotioo — See  Cheats,  ftc 
Deed  of  Trust;  Pawnbroker 
Promissory    and     Negotfablr 
Notes. 

Ico — See  Real   Estate. 
Ico  Croam — See  AdnlteratioBs. 
Idiot — See  Criminal  Law  and  Pro- 
cedure; Insane,  etc 


Iliogal  CnrroBcy — See  Banks  i£> 
Banking. 

Illigitinac7-~See    Bastards:    De- 
scents     and      DistribntioBS 
Parent  and   Child. 

Imbocility — See  Insane,  etc 

iBsmoraHty — ^See  Adnltery,  Fonu- 
cation,  and  Other  Lewdness; 
Nuisance ;  Obscene  Books, 
Fixtures,  and   Prints. 

Impairing  tbo  Obligation  of  Coa- 
tracte — See  Statutes. 

Impodtag  Joatico  See  Obstrac* 
tion  of  Justice. 

ImpotoBco— ^ee  Divorce 

Impounding — See  Animals,  etc.: 
Licenses  and  License  Taxes. 

lasprisonaioBt— See  Criminal  Lav 
and  Procedure;  Fines. 

lacoat— See  Divorce;  Marriage. 

Incomo  Tax — See  Taxation  uMi 
Tax  BUI. 

lacroase — See  Animals,  etc 

Incnmbraaco — See  Chattel  Mort- 
gage; Conditional  Sale,  or 
Reservation  Title  or  lien: 
Deed  of  Trust;  Judgment 
Lien;  Lien  of  Mechanics  and 
Others;  Mortgage;  Vendor's 
Lien. 


INDEX 


1825 


311 


I0*- 


T.-' 


-is 


r- 


ladee^Bcy — See  Nuisance ;  Ob- 
scene Books,  Pictures,  and 
Prints. 

IndefiniU  Trust*— See  Trusts  and 
Trustees. 

IttdUmiufyiaff  Bend.  See  also 
Bonds. 

Indcmiuty  ConpaiiMa — See  Insur- 
ance and  Insurance  Compa- 
nies. 

Ittdian* 

Indictm^iitty  •tc^  and  Process 
Tli«r«oii — See  Criminal  Law 
and  Procedure. 

Indersem^nt — See  Bills  of  Ex- 
change, or  Drafts;  Bonds; 
Negotiable  Instruments; 
Promissory  and  Negotiable 
Notes. 

Ittd««trial  Schools — See  Minors, 
etc. 

ladutrUl  Loan  Associatiott— See 
Building  and  Loan  and  Indus- 
trial Loan  Associations. 

Indvstrial  Sick  Bonofit  Companiet 
and  Associations — See  Insur- 
ance and  Insurance  Compa- 
nies. 

laobrtato — See  Insane,  Epileptic, 
Inebriate,  etc. 

Infant — See  Minors,  Infants,  or 
Children. 

Infanticido — See  Abortion  land 
Miscarriage ;    Murder. 

Informations — See  Criminal  Law 
and  Procedure. 

Inhabitant — See  Domicile  and 
Residence. 

Inhoritance  Tax — See  Taxation 
and   Tax   Bill. 

Injanction. 

Injvrios — See  Torts. 

Innkoopor — See  Hotels. 

Inqvost— See  Coroner's   Inquest. 

Insano,  EpHoptic,  Fooblo-Mindod 
and  Inehriato.  See  also  Ab- 
duction; Criminal  Law  and 
Procedure ;  Monomania; 
Rape. 

Insignia  or  Soeiotj  Button. 

InsolToncy — See  Assignment  for 
Benefit  of  Creditors;  Bank- 
ruptcy; Fraudulent  and  Vol- 
untary Conveyances;  Home- 
stead and  Other  Exemptions. 


Inspection    of    Farm    Products — 

See  Agriculture. 

lnstructions--See  Trials. 

Insuranco  and  Insuranco  Com- 
panies. See  also  Corpora- 
tions; Taxation  and  Tax  Bill. 

Insurance  Brolcers — See  Licenses 
and  License  Taxes. 

interest  and  Usury.  See  also 
Banks  and  Banking;  Build- 
ing and  Loan  and  Industrial 
Loan  Associations ;  Credit 
Unions;  Loans  Not  Over 
$300. 

interlineation — See  Alteration 
of  Writings;  Negotiable  In- 
struments. 

Interpleader.  See  also  Justice  of 
the  Peace,  divs.  I  and  II. 

interrogatories. 

Interstate  Commerce. 

Intimidation — See  Obstruction  of 
Justice. 

Intoxicating  Liquors.  See  also 
Search  Warrants. 

Invention — See  Patents. 

Inventory— See  Administrators 
and  Executors ;  Guardian  and 
Ward. 

Irrigation — See  Drainage  and  Pol- 
lution of  Streams;  Water 
Courses. 

Island— See  Real  Estate. 

Itinerant  Vendors  and  Auction- 
eers— See  Licenses  and  Li- 
cense Taxes. 

Jackass — See  Animals,  etc.;  Lien 
of  Mechanics  and  Others. 

Jail— See  Courthouse,  Clerk's  Of- 
fice, and  Jail;  Jailor. 

Jail,  Discharge  From — See  Fines. 

Jail»  Escape  or  Rescue  From— - 
See  Escape,  Rescue,  and 
Breach  of  Prison. 

Jailor. 

James   River. 

Jeopardy — See  Criminal  Law  and 
Procedure. 

Joint  Debtors — See  Compromise; 
Promissory  and  Negotiable 
Notes;  Sureties. 

Joint  Stock  Company — See  Cor- 
porations. 

Joint   Tenants — See    Co-tenants. 

Jointure — See    Dower. 
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ce  Conrts  (General  Pro- 
visions as  to). 

ee  Criminal  Law  and 
Procedure;  Judgment  Lien; 
Trials. 


It  Note— See  Confession 

of  Jud^ent ;  Promissory  and 

Negotiable  Notes. 
JadOcial  Sakw      See  also  Auction 

and  Auctioneer ;  Caveat  Emp- 

torn ;  Judgment  Lien ;  Special 

Commissioner. 
Jnnk  Psafars    See  Licenses  and 

License  Taxes. 
Jnriaa.       See  also  Criminal  Law 

and  Procedure;  Trials. 

(Off«nM«     CoBCMviag). 

See  also  Bribery;  Obstruction 

Justice. 
JusHm  •(  Ik*  Pmm.      Sec  also 

Justices  in  Cities  and  Towns. 
JnsticM  in  CitMs  and  Towns.  See 

also  Justice  of  the  Peace. 
IwwmwaX  and  Pom— tic   Relationa 


IC*gs~See  Brands. 
Kidnapping — See  Abduction. 
Knnclu— See  Weapons. 


Labels  or  Prints.  See  also  Copy- 
rights; Patents;  Trademarks. 

Laehos — See  Limitation  to  Reme- 
dies. 

Labor.  See  also  Cheats,  etc.; 
Employer  and  Employee ; 
Homestead  and  Other  Exemp- 
tions; Liens  of  Mechanics 
and  Others;  Minors,  etc. 

Labor  Agont — See  Licenses  and 
License  Taxes. 

Laboring  Man's  Exomptionr^See 
Homestead  and  Other  Exemp- 
tions. 

Land — See  Real  Estate. 

Land  A^nt — See  Auction  and 
Auctioneer;  Licenses  and  Li- 
cense Taxes;  Real  Estate 
Agent. 

Landings  and  Wharros — See 
Roads,  Bridges,  Landings, 
and  Wharves. 

Landlord  and  Tonant.  See  also 
Apportionment;  Liens  of  Me- 
chanics and  Others. 


IVilL 

itr--See  Guardian  and  Wire. 
Minors,  etc. 
Larcony.    See  also  Cheats,  Fa!sc 
Pretenses,  Deceits,  and  Osbs 
Frauds;  Embezzlesneot. 

Adjoiarn; 
Landowners;   Easements. 


•f    tbo    Ln»4*--See   *Ds 

Process  of  Law." 
Law  Snit— See  Suits  and  ActsD&i- 
Lawyar — See  Attorney  and  Oie:i 
Lftaso — See  Landlord  and  Teeasi 
Lansahold  Estatnt — See  Landkini 

and  Tenant;  Real  £statc 
Locturos  and  Literary   RwiBafi 

— See    Licenses    and    Licesse 

Taxes. 
Lagacy— See  Will. 
Lagal  Hoiiday»-See  Public  Hob- 
days. 
Lagal  Tandar— See  Tender. 
Lagialatvra — See  General  Assca- 

bly. 
LegisIatiTe     Rafaranco    Baraaa— 

See  State  Officers  and  Boards. 
Lagitimacy — See     Bastards ;    D^ 

scents      and      Distribntioas; 

Parent  and  Child. 
Lattar  of  Attomaj — See  Power  of 

Attorney. 
Lattar  of  Cradit. 
Lavy — See     Attachments ;     *l>is- 

tress"   under  Justice   of  the 

Peace,    div.    IV;    Executios; 

Sheriffs,  Sergeants,  etc. 
Lewd  and  Lasciriova  CokabttatiM 

— See   Adultery,    Fornicatioo, 

and  Other  Lewdness. 
Lax  Fori — See  Contracts. 
Lex    Foci — See   Contracts. 
Lex  Rei  Sitao-See  Will. 
Liability  and  Indemnity  Conipi- 

nies — See   Insurance  and  In- 
surance Companies. 
LibeL 
Libraries. 
License    (on    Lands).      See   also 

Easements. 
Licenses  and  License  Taxes.  See 

also  Taxation   and  Tax  BilL 
Liens  of  Mechanica  and  Othen. 

See  also  Attachments;  Attor- 
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ney  and  Gient;  Conditional 
Sale,  or  Reservation  Title  or 
Lien ;  ''Distress  Warrant"  un- 
der Justice  of  the  Peace;  div. 
IV;  Deed  of  Trust;  Execu- 
tion ;  Forthcoming  Bond ; 
Judgment ;  Lis  Pendens ; 
fortgage;  Recognizance ; 
Warehouse  Reoeiptjii ;  Ven- 
dor's Lien. 

Lieutenaiit-GoTenioi^^'ee  Sfcate 
Officers   and   Boards. 

Life  Ezpactancy — ^See  Dower ; 
Mortality  Table. 

Life-  Estates — See  Landlord  and 
Tenant;  Real  Estate. 

Ligktt  Air»  and  Prospect — ^See 
Easement;  Real  Estate. 

Light  Comanies— See  Public 
Utility  Companies. 

Lightning  Rod  Merchant— See  Li- 
censes and  License  Taxes. 

Lime — See  Adulterations ;  Agri- 
culture. 

LimiUtion  of  Estates— See  Exec- 
utory Limitations,  or  Future 
Estates;  Real  Estate;  Re- 
mainder; Reversion. 

Limitations  to  Remedies.  See 
also  Criminal  Law  and  Pro- 
cedure. 

Limited  Partnerships— See  Part- 
nerships   (Limited). 

Lines  and  Courses — See  Boun- 
daries; Conveyance. 

Liquidated  Damages — See  Pen- 
alty. 

Liqvor — See  Intoxicating  Liquors. 

Literary  Association — See  Benev- 
olent Association. 

Literary  Fund — See  Education. 

Literary  Readings — See  Licenses 
and  License  Taxes. 

Literary  Society — See  Benevolent 
Association ;  By-Laws  and 
Constitution ;  Disturbing 
Worship,  Schools,  and  Liter- 
ary Societies ;  Unincorporated 
Associations  or  Orders. 

Livery  Stable — See  Liens  of  Me- 
chanics and  Others;  Licenses 
and  License  Taxes. 

Live  Steele — See  Common  Car- 
rier. 

Loan    Association — See    Building 


and  Loan  and  Industrial  Loan 
Associations. 

Loans  Not  Over  $800.  See  also 
Banks  and  Banking;  Build- 
ing and  Loan  and  Industrial 
Loan  Associations ;  Credit 
Unions;  Interest  and  Usury. 

Lobbying. 

Local  Assessments — See  Oties 
and  Towns;  Erroneous  As- 
sessments. 

Local  Boards  of  Review — See 
Taxation  and  Tax  Bill. 

Lodges  or  Orders — See  Benev- 
olent Associations;  Corpora- 
tions; Insurance  and  Insur- 
ance Companies;  Unincorpo- 
rated Associations  or  Orders^ 

Loss  of  Records  or  Papers. 

Lost  Property — See  Finding  Prop- 
erty. 

Lotteries — See  Gambling  or  Gam* 
ing. 

Lumber — See  Brands. 

Lunacy — See  Criminal  Law  and 
Procedure;  Insane,  etc. 


I — See  Automobile  Law. 

Mad-dog — See   Animals. 

Maiming  or  Mayhem.  See  also 
Assault    and    Battery. 

Maintenance  and   Champerty. 

Malpractice — Sec  Attorney  and 
Qient;  Physicians,  Surgeons,, 
and  Dentists. 

Malicious  Mischief— -See  Torts; 
Trespass. 

Malicious  Prosecution. 

Mandamus. 

Manslaughter.    See  also  Murder. 

Manufacturer — See  Brands. 

Manure — See   Fixtures. 

Marino  Insurance — See  Insurance 
and  Insurance  Companies. 

Mark  s — See  Brands ;  Trade- 
marks. 

Marriage.  See  also  Alimony; 
Curtesy ;  Divorce ;  Dower : 
Minors,  etc.;  Parent  and 
Child. 

Married  Woman's  Property  and* 
Other  RighU.  See  also  Ali- 
mony; Curtesy;  Divorce;- 
Dower ;  Marriage ;  Parent 
and  Child. 

Marshalling  Assets  or  Securities.. 
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ifaatMr  mnd  Sanrant — Sec  Em- 
ployer and   Employee. 

Mmtmrmtj  Hospital — See  Minors, 
etc. 

Matron  for  Jail — See  Cities  and 
Towns. 

Majkom — See  Maiming  or  May- 
hem. 

Mayor — See  Cities  and  Towns; 
Justices  in  Cities  and  Towns. 

Moal — See  Adulterations ;  Brands ; 
Pure   Food  and   Drug  Laws. 

M  a  a  s  u  r  •  a — See  Weights  and 
Measures. 

Moats — See  Adulterations ;  Pure 
Food   and   Drug  Laws. 

MociwBical  Engiaoor — See  Li- 
censes and  License  Taxes. 

Mockanict — ^See  Architect  and 
Builder;  Licenses  and  Li- 
cense Taxes;  Liens  of  Me- 
chanics and  Others. 

Mockanic't  Lion — See  Liens  of 
Mechanics  and  Others. 

Modical  ETidonco — See  Evidence. 

Modiciao— See  Health ;  Physi- 
cians, Surgeons,  and  Dentists ; 
Pure^  Food  and  Drug  Laws. 

Monagorio,  otc — See  Licenses  and 
License  Taxes. 

Morcantiio  Agoncioa — ^See  Li- 
censes and  License  Taxes. 

Morchant — See  Commission  Mer- 
chant or  Factor ;  Licenses  and 
License  Taxes. 

Morchandito  Brokor — See 
Licenses  and  License  Taxes. 

Masmorism — See  Hypnotism  and 
Mesmerism. 

MiUtia  and  Military  Fund. 

Milk — See  Adulterations ;  Pure 
Food  and  Drug  Laws. 

Mflk. 

M  i  1 1  •  t  a  ff— See  Adulterations ; 
Pure  Food  and  Drug  Laws. 

Minoralt,  Analysis  of — See  Agri- 
culture. 

Minoral  Wator — See  Licenses  and 
License  Taxes. 

Minos — See  Adjoining  Land  Own- 
ers;  Labor;   Real  Estate. 

Mining  Enginoor — See  Licenses 
and  License  Taxes. 

Minors,  Infants,  or  Ckildron. 
See  also  Abduction;  Adop- 
tion ;   Apprenticeship ;   Guar- 


dian and  Ward;  Juvenile  and 
Domestic  Relations  Courts ; 
Parent  and  Child. 

Misbranding — See  Brands ;  Pure 
Food  and  Drug  L^grs. 

Miscarriago— See  Abortion  and 
Miscarriage. 

Misdomoanor.  See  also  Crim- 
inal Law  and  Procedure; 
Justice  of  the  Peace,  div.  VL 

Misprison. 

Misreprosontation — ^See  Cheats. 
False  Pretenses,  Deceits,  and 
Other  Frauds ;  Contracts ; 
Conveyance;   Frauds. 

Mistako — See  Contracts;  Convey- 
ance; Equity. 

Monoy — See  Tender. 

Monopoly — Sec  Anti-trust  Law. 

Mortality  TaUo. 

Mortgago — See  also  Chattel 
Mortgage;  Deed  of  Trust; 
Recordation  or  Registry. 

Motkor^— See  Parent  and  Child. 

Motion  for  Jndgmont  Notwitk- 
sUnding  Verdict— See  Trials. 

Motion  for  Now  Trial-<-See  Trials. 

Motion  for  Ropleadoi^-See  Trials. 

Motion  for  Vonim  Facias  Do 
Novo— -See  Trials. 

Motion  in  Arrest  of  Judgment — 
See  Trials. 

Motions   for   Money. 

Motion  Picture  Film  Lavr. 

Motor  Vekicles— See  Automobile 
Law. 

Moving    Picture    Mackines— 3ee 

Licenses  and  License  Taxes. 

Municipal  Corporations — See  Cit- 
ies  and  Towns. 

Murder.     See  also  Manslaughter. 

Mutual  Assurance  Society  of 
Virginia — See  Liens  of  Me- 
chanics and  Others. 

Mutual  Insurance  Companies 
Otker  Tkan  Life— See  Insur- 
ance and  Insurance  Compa- 
nies. 

Mutual  Life  Insurance  Companies 
— See  Insurancff  and  Insur- 
ance Companies. 

« 

Name — See  Forgery;  Picture  or 
Name  (Unlawful  Use  of); 
Trade-mark. 
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Bank — See    Banks    and 
Banking. 
National  Guard— See  Militia  and 

Military  Fund. 
Natural  Affaction— See  Contracts ; 
Conveyance;  Fraudulent  and 
Voluntary  Conveyances. 
Naturalization — See    Citizens. 
Navigation* 

Nocottariet — See     Married    Wo- 
man's   Property    and    Other 
Rights;  Minors,  etc.;  Parent 
and  Child. 
Neglectod  Children— See  Minors, 

etc. 
Nagligenca — See  Bailment;  Com- 
mon     Carrier;      Death      By 
Wrongful  Act ;  Employer  and 
Employee;  Torts. 
Nogotiablo  Instruments.    See  also 
Assignments ;      Banks      and 
Banking;  Bills  of  Exchange, 
or   Drafts;   Checks;   Promis- 
sory and  Negotiable  Notes. 
Negro — See  Colored  Person. 
New    Trial — See    Criminal    Law 
and    Procedure;    Justice    of 
the  Peace;  Trials. 
'^ewsbtttch" — Sec    Licenses    and 

License  Taxes. 
Newspaper.       See  also  Libel. 
^on-residence — See  Domicile  and 
Residence ;    United    States 
Constitution. 
Non-stock  Companies — See   Cor- 
porations; Insurance  and  In- 
surance Companies. 
Nonsuit — See   Trials. 
Non-support — See  Desertion  and 

Non-support. 
Notary  Public  See  also  Acknowl- 
edgments ;    Affidavits ;   Depo- 
sitions; Justice  of  the  Peace, 
div.  VIII  ("Peace  and  Good 
Behavior"). 
Notice.      See  also  Corporations; 
Depositions;  Motions;  Nego- 
tiable  Instruments;    "Unlaw- 
ful Entry  or  Detainer"  under 
Justice  of  the  Peace,  div.  Ill; 
and  Other  particular  titles. 
Notice  of  Dishonor — See  Bills  of 
Exchange,  or  Drafts;  Nego- 
tiable Instruments. 
Notice    to    Q«dt— See    "Unlawful 


Entry  or  Detainer"  under 
Justice  of  the  Peace,  div.  III. 

Novation   of  Debts. 

Nuisance. 

Norfolk— See  Courts  of  Rich- 
mond, Norfolk,  and  Roanoke. 

Oaths  and  Bonds.      See  also  Af- 
fidavits ;     Officers      (County, 
City,  and  District). 
Obligation       of      Contracts — See 

Contracts;  Statutes. 
Obscene     Books,     Pictures,     and 

Printo. 
Obstructing  Highways— See  Nui- 
sance. 
Obstruction  of  Justice.      See  also 
Bribery ;      Compounding     or 
Concealing    Crimes ;    Escape, 
Rescue,  and  Breach  of  Pris- 
on;   Jurors    (Offenses    Con- 
cerning); Lobbying;  Officers 
(Disobedience  by  or  of). 
•Obstruction  of  Water  Courses — 

See  Nuisance. 
Odd  Fellows— See  Benevolent  As- 
sociations ;      Unincorporated 
Associations  or  Orders. 
Offer— See  Tender. 
Offensive     Industries— See     Nui- 

sance. 
Office  (DisabUities  to  Hold). 
Office  Judgment. 
Officers     Corruptly     Summoning 

Jurors— See  Jurors,  etc. 
Officers    (County,   City   and   Dis- 
trict).      See   also  Elections; 
Oaths    and    Bonds;    Ouster 
Law;      Sheriffs  ,    Sergeants, 
Constables,     Coroners,     and 
Criers. 
Officers  (Disobedience  by  or  of). 
See  also  Contempts ;  Obstruc- 
tion of  Justice. 
Officers  Falsifying  or  Destroying 
Records— See    Records    (Of- 
fenses Concerning). 
Officers,  State— See  State  Officers 

and  Boards. 
Offset— See  Set-off. 
Offspring — See   Animals,    etc. 
Oil  and  Gas— See  Real  Estate. 
Old    Documents — See    Evidence. 
Oleomargarine — See    Brands. 
Opening  Statement  to  Jury — See 
Trials. 
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Oyiaisa    Stt  Evidence, 
^e   Contracts. 


Ord«r  of  P«bBealioa. 

Orders  or  Lodgo« — See  Benev- 
olent Associations;  Corpora- 
tions; Insurance  and  Insur- 
ance Companies;  Suits  and 
Action;  Unincorporated  As- 
sociations or  Orders. 

Ovstor  Low. 

Oot  of  Dato — See  Limitations  to 
Remedies. 

Ovorsoors*  ob4  Svporiatoa^oot  of 
tlio    Poor. 

Ovort  Act— See  Attempts  to  Com- 
mit Crime. 

OwBorskip — See  Animals,  etc. ; 
Bailment;  Real  Estate. 

Ojstors  and  Otkor  Shall  Fbk. 
See  also  Licenses  and  License 
Taxes. 

Pockor — See  Brands. 

PaiatSf  TttrpoBtiB%  mnd  Liasood 
OU. 

Paodoriac,  or  '^hito  Slave  Traf- 
fic"— See  Adultery,  Fornica- 
tion, and  other  Lewdness. 

Parcoaort — See  Co-tenants. 

Pardon. 

ParoBt  and  Child.  See  also  De- 
sertion and  Non-support ; 
Guardian  and  Ward;  Minors, 
etc. 

Pariu — See  Cities  and  Towns; 
Licenses  and  License  Taxes. 

Parliamontary  Law.  See  also 
By-laws   and   Constitution. 

Parol  Gift— See  Gifts  of  Personal 
Property. 

Partios — See  Parties  (Change  of) ; 
Suits  and  Actions. 

Paritot  (Chango  oO^ 

Partition.  See  also  Adjoining 
Landowners. 

Partnerships.     See  also  Partition. 

Partnerships  (Limited). 

Part-owiiars — ^See  Co-tenants ; 
Partition. 

Party  Wall — See  Adjoining  Land- 
owners ;   Easements. 

Passengers — See  Carriers  (Pri- 
vate) ;   Common   Carrier. 

Patents— See       Brands ;       Copy- 


rights;    Labels     or     Prints; 
Trade-marks. 

►ee  Overseers,  etc..  of 
the  Poor. 

Pawn— See   Bailment;   Mortgage. 

Pawabrohers — See  Licenses  and 
License  Taxes. 

Payments.  See  also  Application 
of  Payments;  Compromise; 
Novation  of  Debts;  Set-offs. 

Payment  into  Conrt— See  Pay- 
ment. 

Peace  and  Good  Behavior— See 
Justice  of  the  Peace,  div.  VIII. 

Peddlers — See  Licenses  and  Li- 
cense Taxes. 

Penalty. 

Penitentiary.      See  also  Convicts. 

Pensions. 

Performancest  ExliibitBona,  etc— 
See  Licenses  and  License 
Taxes. 

Perjnry. 

Perpetuity — See  Executory  Limit- 
ations, or  Future  Estate. 

Person,  Re-capture  of—See  Re- 
capture of  Property  or  Per- 
son. 

Personal  Property — See  Bill  of 
Sale;  Conditional  Sale,  etc; 
Fixtures;  Gift  of  Personal 
Property;  Recordation  or 
Registry;  Sale  or  Exchange 
of  Personal   Property. 

Personal  Ropresentatites  See 
Administrators  and  Elxecu- 
tors. 

Petitions  (Forms  oO- 

Petit  Larceny — See   Larceny. 

Pews — See   Easements. 

Pharmacy — See  Health ;  Pure 
Food  and  Drug  Laws. 

Phonographs — See  Licenses  and 
License   Taxes. 

Photographers — See  Licenses  and 
License  Taxes. 

Physicians,  Sargeons,  and  Den- 
dsts.  See  also  Health;  Li- 
censes and  License  Taxes. 

Picture  or  Name  (Unlawful  Use 
t>f). 

Picture  or  Printa--^ee  Motion 
Picture  Film  Law;  and  Ob- 
scene Books,  Pictures,  and 
Prints. 

Pilots — See  Vessels  and  Seamen. 
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PbtoU,  Dirlu,  mad  Bowi«  KniTas 

— Sec  Weapons. 

Pito  or  Well-Holes. 
Place  of  Contract— See  Contracts. 
Place  of  EnforcomeBt — See  Suits 
and  Actions. 

Place  Wliero  Located — ^See  Con- 
tracts; Will. 

Place  of  Suit— See  Suits  and  Ac- 
tions. 

Pleat — See  Criminal  Law  and 
Procedure;  Pleading  and  Its 
Incidents. 

Pleadinc  ami  Its  Incidents.  See 
also  Criminal  Law  and  Pro- 
cedure;  Payment;   Set-off. 

Pledge — See  Bailment ;  Condi- 
tional Sale,  etc;  Deed  of 
Trust;  Licenses  and  License 
Taxes  (subject  "Pawnbrok- 
ers"); Mortgage;  Promissory 
and  Negotiable  Notes. 
»ii — See   Medicine. 

Police — See  Disturbing  Worship, 
Schools,  and  Literary  So- 
cieties; Justice  of  the  Peace, 
div.  VIIL 

Police  Justices — See  Justices  in 
Cities  and  Towns. 

Police  Powers — See  Interstate 
Commerce. 

Policy — See  Insurance  and  Insur- 
ance Companies. 

Poll  Tax — See  Elections;  Taxa- 
tion and  Tax  Bill. 

Pollution  of  Streams^See  Health. 

Poor — See  Overseers,  etc.  ,of  the 
Poor. 

Poor  Debtor's  Exemption — See 
Homestead  and  Other  Ex- 
emptions. 

Posse  Comitatus — See  Sheriffs, 
Sergeants,  etc. 

Possession — See  Adverse  Posses- 


sion. 
Posthumous  Chfld — See  Descents 

and  Distributions;  Will. 
Potatoes. 
Poultry  Feed  and  Powders— See 

Agriculture;  Pure  Food  and 

Drug  Laws. 
Power     Companies — See     Public 

Utility  Companies. 
Power  of  Appointment. 
Power  of  Attorney.        See   also 

Agents  and  Agency. 


Preferring     Creditors— See     As- 
signment for  Benefit  of  Cred- 
itors. 
Premium — See  Insurance  and  In- 
surance Companies. 
President  of   Societies,  etto^— See 
By-laws     and     Constitution ; 
•  Parliamentary  Law. 
Prescription— See    Adverse    Pos- 
session; Easements;  Limita- 
tations  to  Remedies. 
Presentments — See  Criminal  Law 
and     Procedure ;     Incidents, 
Presentments,  etc.,  and  Pro- 
cess Thereon. 
Presumption — See   Criminal   Law 
and    Procedure;    Death    (Pre- 
sumption  of) ;   Evidence; 
Limitations  to   Remedies. 
Pretermitted    CUldren— See    De- 
scents     and      Distributions ; 
Will. 
Prevention  of  Crimes — See  Justice 
of  the  Peace,  div.  VIII  (as  to 
"Peace  and  Good  Behavior"). 
Prices,  Enhancing — See  Anti-trust 
Law ;  Forestalling,  Regrading, 
and  Engrossing. 
Primary  Elections — See  Elections. 
Principe  1 — See     Agents     and 
Agency;    Criminal    Law    and 
Procedure. 
Prints — See  Labels  or  Prints;  Ob- 
scene   Books,    Pictures,    and 
Prints. 
Priority— See     Deed     of     Trust; 
Mortgage ;     Recordation     or 
Registry. 
Prison  Breach — See  Escape,  Res- 
cue, and  Breach  of  Prison. 
Prisoners-See     Escape,     Rescue, 
etc. 

Property,     Taking     or 
Damaging — See  Eminent  Do- 
main. 
Privilege      Communications — See 

Evidence. 
Privilege   From  Arrest — See  Ar- 
rest. 
Privilege    (on    Lands) — See    Li- 
cense   (on   Lands). 
Prise  Fighting — See  Criminal  Law 

and  Procedures. 
Probate-See   Will. 
Probation    Oflieers.         See    also 
Juvenal  and  Domestic  Rela- 
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tions  Courts;  Minors,  etc^ 
section  30;  and  State  and 
Other  Boards  of  Public  Wel- 
fare. 

Froc—a .  See  also  Corporations ; 
Sheriffs,  Sergeants,  etc. 

Fr^drntm,  EabaaciBC  Pric«  of—See 
Forestalling,   Regrading,   etc 

ProfAsily  aad  DtinilMMiMsa.  .^ee 
also  Abusive   Language. 

ProfMsional   Nwm— See    Health. 

Profiu  or  lacroaao — See  Animals, 
etc. 

ProkiUtioii  Act— See  Intoxicating 
Liquors. 

ProkibitioB  (Writ  of). 

Prombo  of  Marriago— See  Breach 
of  Promise  to  Marry;  Mar- 
riage. 

Promissory  mmd  Nogotiablo  Notes. 
See  also  Bonds. 

Prooioters — Sec    Corporations. 

Proof— See  Evidence. 

Property*  Ro-Capt«riiig — See  Re- 
capture of  Property  or  Per- 
son. 

Prosocvtor — See  Criminal  Law 
and  Procedure. 

ProstitatioB  and  Prostitute*-' 
See  Abduction ;  Adultery, 
Fornication,  and  Other  Lewd- 
ness. 

Protest— Sec  Bills  of  Exchange, 
or  Drafts;  Negotiable  Instru- 
ments. 

Proxy — Sec  Corporations. 

PttUicatioB— See  Notice ;  Order 
of  Publication. 

Public  Debt— See  State  or  Com- 
monwealth. 

Public  Dofondor— See  Cities  and 
Towns. 

Pvblic  Hoaltb— See  Health. 

Public  Highway— See  Roads, 
Bridges,  etc. 

Public  HoUdays. 

Public  Nnisanco— See  Nuisance. 

Public  Officors— See  Officers 
(County,  City,  and  District); 
Officers  (Disturbances  by  and 
of);  Sheriffs,  Sergeants,  etc.; 
State  Officers,  etc. 

Public  PorformancaSy  Exbibitions, 
•tcw — Stt  Licenses  and  Li- 
cense Taxes. 


Public        Roads — ^See       Roads, 

Bridges,  etc. 
Public  Rooois — See  Licenses  and 

License  Taxes. 
Public      Sorvico 

See  Corporations. 
Public     UtiUty 

Corporations ;    Taxation    and 

Tax  Bill. 
Public  Worship  (DUtvbiag)— See 

Disturbing  Worship,^  etc. 
PuuishoiOBt — See    Criminal    Law 

and  Procedure. 
Pupil — See  Education. 
Purchaso — See  Bill  of  Sale;  Con- 
ditional Sale,  I  etc.;  Contracts; 

Conveyance;  Fraudulent  and 

Voluntary  Conveyances;  Sale 

or     Exchange     of     Personal 

Property. 
Purchaso    Mouoy — See    Vendor's 

Lien. 
Pure  Food  and  Drug  Laws.     See 

also  Adulterations. 

Quarautino— See  Health. 

Quash — See  Attachments ;  Exe- 
cution. 

Quit  Claim  Dood— See  Convey- 
ance. 

Quorum — See  By-laws  and  Con- 
stitution; Corporations:  Par- 
liamentary Law. 

Quo  Warranto. 

Raffling — See  Gambling  or  Gam- 
ing. 

Railroads  and  Railroad  Compa- 
nios.  See  also  Common  Car- 
rier; Corporations;  Death  by 
Wrongful  Act,  etc.;  Eminent 
Domain;  Employer  and  Em- 
ptoyee;  Taxation  and  Tax 
Bill. 

Rain  Water — See   Easements. 

Rapa.  See  also  Attempts  to 
Commit  Crime. 

R  e  p  a  ir  • — See  Improvements ; 
Liens  of  Mechanics  and 
Others. 

Ratification— See  Agents  and 
Agency;  Minors,  etc.;  Parent 
and  Child. 

Real  Esteto.  See  also  Adjoining 
Landowners;  Adversary  Pos- 
session ;     Conveyance ;     Cur- 
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tesy;  Deed  of  Trust;  Delin- 
quent Tax  Sales;  Dower; 
Easements;  Fences,  Fixtures; 
Justice  of  the  Peace,  div.  Ill 
(as  to  ''Unlawful  Detainer'') 
and  div.  IV.  (as  to  "Distress 
Warrant") ;  Landlord  and 
Tenant;  License  (on  Lands); 
Liens  of  Mechanics  and 
Others;  Mortgage;  Real  Es- 
tate Agent;  Recordation  or 
Registry;  Trusts  and  Trus- 
tees; Vendor's  Lien. 

RmJ  E«UU  Agent  See  also 
Agents  and  Agency ;  Brokers ; 
Licenses  and  License  Taxes. 

Ro-capture  of  Property  or  Per^ 
•on. 

Receipt. 

Receivers. 

Receiving  Stelen  Goods — See  Lar- 
ceny. 

Recognisance — See  Criminal  Law 
and  Procedure ;  Justice  of  the 
Peace,  div.  VIII  ("Peace  and 
(k>od  Behavior"). 

RecordUtion  or  Registry.  See 
also  Acknowledgments. 

Records  (Offenses  Concerning). 
See  also  Forgery. 

Recoapment— See  Set-offs. 

Recoveries  of  Money — See  Jus- 
tice of  the  Peace,  div.  I;  Mo- 
tions; Trials. 

Recreation  Centers  and  Home- 
Crafto. 

Re-entry — See  Landlord  and 
Tenant. 

Referee — See    Bankruptcy. 

Refunding  Bond — See  Adminis- 
trators and  Executors ;  Bonds. 

Register  of  the  Land  Office — See 
State  Officers,  etc. 

Registration  of  Voters^See  Elec- 
tions. 

Re-hearing — Ste  Pleading  and 
Its  Incidents. 

Release  Deed — See  Conveyance. 

Religion — See  Church  and  Church 
Property ;  Disturbing  Wor- 
ship, etc.;  Nuisance. 

Reli|rious  Meetings — See  Disturb- 
mg  Worship,  etc. 

Religions  Societies — See  Corpora- 
tions;   Church    and    Church 


Property ;  Unincorporated  As- 
sociations or  Orders. 

Religious  Trusts — See  Trusts  and 
Trustees. 

Remainder. 

Removal    of   Causes. 

Rout— See  Apportionment; 
Ground  Rent;  Landlord  and 
Tenant. 

Rental  or  Land  Agent—See  Li- 
censes and  License  Taxes. 

Repairs— See  Liens  of  Mechanics 
and  Others. 

Replevin. 

Replication— See    Pleading,    etc. 

Representation  in  Congress — 
— See  Elections. 

Reprieve— See   Pardon. 

Repugnancy— See    Pleading,    etc 

Reputation — See  Abusive  Lan- 
guage ;  Adultery ;  Fornica- 
tion, and  Other  Lewdness; 
Blackmailing;  Evidence;  Ex- 
ortion;  Libel;  Rape;  Seduc- 
tion;  Slander. 

Rescission  of  Contracts.  See  also 
Cancellation  of  Writings ; 
Sale  or  Exchange  of  Per- 
sonal Property;  Specific  Per- 
formance. 

Resisting  an  Officer— See  Con- 
tempts; Obstruction  of  Jus- 
tice. 

Rescue— See  Escape,  Rescue,  etc. 
See  Elections. 

Reservation    of    Title    or    Lien 

See  Conditional  Sale,  or  Res- 
ervation Title  or  Lien. 

Residence— See      Domicile 
Residence. 

Restaurant — Sec     Boarding 
Eating  Houses. 

Restraint     of 
tracts. 

Resulting  Trusts— See  Trusts  and 
Trustees. 

Retrospective  Laws— See  Statutes. 

Return  Day— See  Process. 

Returns— See  Justice  of  the 
Peace,  and  Sheriffs.  Ser- 
geants, etc.,  forms  Nos.  12 
to  26. 

Revenue— See  Assessment  of 
Taxes;  Licenses  and  License 
Taxes ;  Taxation  and  Tax  Bill. 

Reversion— See  Real  Estate. 


and 
and 


Trade — See     Con- 


IUtW*!— See  Partie*  (Change  of) ; 
Trialt. 

lt«v*c«tiaB— See  Agenti  and 
Agency:  Attomer  and  Oicnt; 
Licenses  and  Licenie  Taxes; 
Power  of  Appointment;  Pow- 
er o[  Atlornej. 

R*wmr4a. 

RickBMd— See  Courts  of  Rich- 
mond,   etc. 

Right  of  Way^See  Easements; 
Roads.   Bridires,   etc 

Mot.  RoBt,  ud  UbUwM  Asmm- 

Ri»ariaB  Own — See  Adjoining 
Landowners ;  Easements; 
Real  Estate ;  Water  and  Wa- 

lU*Mv— See  Health;  Nuisance; 
Water  and  Water  Courses. 


Chain   Gangs. 

Roanoka — See  Courts  of  Rich- 
mond, Norfolk,  and  Roanoke. 

Robhorr,     See    also    Extortion. 

Ront^See  Riot,  Rout,  and  Un- 
lawful Assembly ;  Sheriffs, 
Sergeants,  etc. 

RbUs  amd  Rtdo-Day*. 

Salariea    of    SUto     <M»mt     See 

State  Officers,  etc. 

Sab — See  Auction  and  Auction- 
eer; Bill  of  Sale;  Contracts; 
Guardian  and  Ward;  Judicial 
Sale;  Minors,  etc.;  Sale  or 
Exchange  of  Personal  Prop- 
erty. 

S«k  or  Excluinso  of  Porsmtal 
Propor^.  Sec  also  Bill  of 
Sale;  Conditional  Sale,  or 
Reservation  Title  or  Lien; 
Contracts ;  Recordation  or 
Registry. 

Sal*  or  LMslng  Lands  of  Por- 
Bona  andor  IHiaUlity— See 
Guardian  and  Ward;  Minors, 
etc. 

Salt—See  Brands. 

Savinga  Bank* — See  Banks  and 
Banking, 

Saw    Logs — See    Brands. 

Scandat-See  Libel ;  Nuisance ; 
Slander. 

School      Loagooi — See      Benevo- 


lent Associations ;  Unin- 
corporated Associations  or 
Orders. 

Schools— See  Disturbing  Wor- 
ship, Schools,  and  Uterary 
Societies ;    Education, 

Scroll — See  Bonds ;  Conveyance ; 
Taxation  and  Tax  Bill. 

Soal— See  Bonds;  Conveyance; 
Taxation  and  Tax  BilL 

Soala  of  tho  Commonwoaltk — See 
State   or   Commonwealth. 

Vessels    and    Sca- 


Soarch  Warrant.  See  also  Jus- 
tice of  the  Peace.  di«.  IX; 
Intoxicating  Liqnors. 

Socrotary  •'  tka  Coamonwosltb 
—See  Fees  of  Officers,  etc.; 
State  Officers,  etc. 

Sacnritiaa,  Unlawfal  DooUaf  In 
— See   Gambling  or  Gaming. 

Soenrity  ConpanMa — See  Insur- 
ance  and   Insurance   Compa- 

Sadnction.  See  also  Adultery. 
Fornication,  etc. 

Soada — See    Agriculture. 

SogrogatioD  for  TaaalioB— See 
Taxation  and  Taxation. 

Sogragation  of  Racaa— See  Com- 
mon Carrier. 

Sair-dafaMa— See  Assault  and 
Battery;    Murder. 

Saparalio^--See  Divorce ;  Mar- 
riage. 

Sapnltnr«,  Violation  of— See  Bury- 
ing  Grounds. 

Sorgoanta — See  Cities  and  Towns ; 
Sheriffs,   Sergeants,   etc. 

Sonrant  and  Maatar— See  Em- 
ployer and  Employee. 

Sat-ofF.      See    also    Recoupment. 

Sattlamaat- See  Accord  and  Sat- 
isfaction ;  Compromise ;  Com- 
pounding       or        Concealing 

Sawing  Maekina  Doalars  and 
Agonta — See  Licenses  and  Li- 
cense Taxes. 

Skaop— See  Animals,  Fowls,  etc ; 
Brands. 

Skaap-killing  Doga— See  Animals. 
etc.;  Dogs. 

Skallaj'*    Caao— See    Remainder. 

Skoriffa,      Sorgaanla,      Coronora, 


INDEX 


1835 


CoBstebWsy  and  Cri«r«.     See 

also  Ouster  Law. 

Shipn— See  Arson  and  Other  Burn- 
ings, etc. ;  Housebreaking, 
etc. 

Shootiag — See  Animals,  Fowls, 
etc.;  Maiming  or   Mayhem. 

Shows*  Exhibiiion»  etc. — See  Li- 
censes and  Licnse  Taxes. 

Sick  Benefit  Compaaiet  and  As- 
sociations— See  Insurance  and 
Insurance  Companies. 

Sidewalks — See  Cities  and  Towns ; 
Roads,  Bridges,  etc. 

Signatnre — See  Contracts ;  Con- 
veyances; Will. 

Siphons*  etcd — See  Brands. 

Silence — See  Contracts ;  Evidence. 

Simple  Larceny — See  Larceny. 

Skating  Rink— See  Licenses  and 
License  Taxes. 

Slander.       See  also  Libel. 

Slot  Machine — See  Licenses  and 
License  Taxes. 

Small  Loaaa — See  Loans  not  over 
$300. 

Smallpox.      See  also  Health. 

Social  Cltths — See  By-laws  and 
Constitution ;  Corporations ; 
Licenses  and  License  Taxes; 
Unincorporated  Associations 
or  Orders. 

Societies*  Orders,  or  Lodges — ^See 
Corporations ;  Insignia  or  So- 
ciety Button;  Insurance  or 
Insurance  Companies;  Un in- 
corporation Associations  or 
Orders. 

Sodomy — See  Buggery. 

Soft  Drinks — See  Intoxicating 
Liquors;  Licenses  and  Li- 
cense Taxes. 

Soil,  Analysis  of — See  Agricul- 
ture. 

Sons  of  Temperance — See  Benev- 
olent Associations;  Unincor- 
porated Associations  or  Or- 
ders. 

Soundness — See  Sale  or  Exchange 
of  Personal  Property. 

Southern  Cross  of  Honor — See 
Insignia  or  Society  Button. 

Spark  Arrester — See  Railroads 
and   Railroad   Companies. 

Special  Commissioner. 


Police — See  Justice  of  the 
Peace,  div.  VIII. 

Specialty — See   Bonds. 

Special  Verdict— See  Trials. 

Specific  Performance. 

Spendthrift  Trusts — See  Trusts 
and  Trustees. 

Spring—See    Health. 

Stabbing — See  Maiming  or  May- 
hem. 

Stake-holder — See  Bailment. 

Stallion,  Jackass,  or  Bull — See 
Animals,  etc.;  Liens  of  Me- 
chanics, and  Others;  Li- 
censes and  License  Taxes. 

Starvation,  Death  by — See  Mur- 
der. 

State  Accountant  and  State 
Board  of  Accountancy — See 
State  Officers  and  Boards. 

SUU  and  Other  Boards  of  Pub- 
lic Welfare — See  Minors,  etc., 
«  37,  (6). 

State  Board  of  Crop  Pest  Com« 
missioners — See        Orchards 
(Protection      Against      Dis- 
eases) ;  and  State  Officers  and 
Boards. 

Sute    Board    of    Education— ^ee 

Education ;  State  Officers  and 

Boards. 
Sute      Board      of      Health— See 

Health;    State    Officers    and 

Boards. 
StaU    Convict    Reed    Force— See 

Capias;  Chain  Gang;  Roads, 

Bridges,  etc. 
State    Corporation    Commission. 

See  also  Corporations. 
Suu   Forestei^-See    State    Offi- 
cers, etc. 

StoU       Highway       System— See 

Roads,  Bridges,  etc. 
Sute    Livestock   SaaiUry   Board 

— See  Agriculture;  State  Of- 
ficers and  Boards. 
Sute  Normal  Schools.      See  also 

Education. 
Sute  Officers  and  Boards. 
Sute    or    Commonwealth.      See 

also      State      Officers      and 

Boards. 
Suu   Tax  Board  and  Examiner 

of      Records — See      Taxation 

and  Tax  Bill. 
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Slay  mi  Es«e«tioB-— See  Execu- 
tion. 

StoAUac — See  Larceny. 

StflMBboats — See  Steamships  and 
Steamboats. 

St— sliipa  aB4  8t— fcoaf.  See 
also  Common  Carrier;  Cor- 
porations; Death  by  Wrong- 
ful Act,  etc.;  Taxation  and 
Tax  Bill. 

Sterility  or  Impotottcy — See  Di- 
vorce. 

Stocli — See  Animals,  etc. 

Stocli  mmd  Poultry  F—d  and  Pow- 
6mr9 — See  Agriculture;  Pure 
Food  and  Drug  Laws. 

Stocli  Br—dmr^ — ^See  Liens  of 
Mechanics  and  others. 

Stocic  BrolMrs — See  Licenses 
and  License  Taxes. 

Stoppage  ia  Tmnsito — See  Com- 
mon Carrier;  Sale  or  Ex- 
change of  Personal  Property. 

Storage  and  ImpovBdiair— See 
Common  Carrier ;  Licenses 
and  License  Taxes;  Liens  of 
Mechanics  and  others. 

StrangvlatioB — See  Murder. 

Straw — See  Arson  and  other 
Burnings,  etc. 

StMm,  PoflatiBg— See  Health ; 
Water  and  Water  Courses. 

Str««t  Cars — See  Cities  and 
Towns. 

Stra«ts — See  Cities  and  Towns. 

Straet  Vaadors — See  Licenses  and 
License  Taxes. 

Strikes. 

Sableasa — ^See  Landlord  and 
Tenant. 

SttboraatioB  of  Perjury — See  Per- 


jury. 

Subpeona — See    Notice ;    Process. 

Sabpeoaa   Duces  Tecum. 

SttbrogatioB — Sec  Sureties. 

Subscribing  Witnesses— See  Will. 

SnbscriptioBs — See    Corporations. 

Substitution — See  Sureties. 

Suicide — See  Murder. 

Suits  and  Actions.  See  also  Mo- 
tions for  Money;  Removal  of 
Causes;  Taxation  and  Tax 
Bill;    and   particular   titles. 

Summary  Proceedings — See  Con- 
tempts; Justice  of  the  Peace. 

Summons — See    Notice ;    Process. 


Saadby.  See  also  Common  Car- 
rier; Public  Holidays;  Wea- 
pons. 

Saperiatea^eat  of  Priatiag,  ete— 
See  State  Officers,  etc 

Saperiatea^eat  of  Pablie  la- 
•traction — ^See  Education ;  State 
Officers,   etc 

Saperiateadeat  ef  die  Pa  or  See 
Board  of  Supervisors;  over- 
seers, and  Superintendent  of 
the  Poor. 

Supersedeas — See    Appeals. 

Sapervisers— See  Board  of  Su- 
pervisors. 

Supply  Lien— See  Liens  of  Me- 
chanics and  others. 

Support — See  Alimony ;  Ease- 
ments 

Supreme  Court  of  Appeale — See 
Appeals 


Sargeon — ^See  Physicians,  Sur- 
geons, and  Dentists 

Sarveyor  (Couaty).  See  also 
Board  of  Supervisors;  Fees  oi 
Officrs,  etc 

Surviror    See    Co-Tenants 

Suspeadiag  Bead — See  Inter- 
pleader 

SweariBg— See  Evidence ;  Oaths 
and  Bonds;  Drunkenness  and 
Profanity 

TazatioB  aad  Tax  BilL  See  also 
Assessment  of  Taxes;  Delin- 
quent Tax  Sale;  Erroneous 
Assessmeits ;  Licenses  and 
License  Taxes. 

Tex  Bill— See  Taxation  and  Tax 
Bill 

Tax  Sale— See  Delinquent  Tax 
Sale 

Teecber — See   Education 

Telegrapb  aad  Telepboae  Com- 
panies. See  also  Corporations; 
Taxation  and  Tax  Bill 

Telepbone  Companies — See  Tele- 
graph and  Telephone  Compa- 
nies 

Tenant — See  Landlord  and  Ten- 
ant 

Tenant  at  Will  or  by  Saffernnee 
— See  Landlord   and  Tenant. 

Tenant  for  Years — See  Landlord 
and  Tenant 


INDEX 


183T 


TeiiAiit  from  Ymut  to  Ywm«» 
Month  to  Montlit  otew — ^See 
Landlord  and  Tenant 

ToiMiits     in    Common — See    Co- 

Tenants 

Tenants  in  Entirotios — See  Co- 
Tenants 

Tender. 

Tenements — See    Real    Estate 

Terrapins — See  Oysters  and 
other  shell  fish 

Testimony — See  Evidence 

Theatre — See  Licenses  and  Li- 
cense Taxes 

Threats — See  Abusive  Language; 
Extortion;  Justice  of  the 
Peace,  div.  VIII  ("Peace  and 
Good  Behavior") ;  Obstruction 
of  Justice;  Robbery 

Timber — See  Brands;  Contracts; 
Fixtures;  Real  Estate 

Time — ^See  Contracts;  Holidays; 
Negotiable  Instruments ;  No- 
tic;  Statutes 

Tinware — See  Brands 

Title — Sec  Contracts ;  Convey- 
ance 

Tobacco.  See  also  Agriculture; 
Brands;  Licenses  and  License 
Taxes 

Toll-Bridge— See   Bridges 

Tombstone  —  See  Bur  ying 
Grounds ;  Easements ;  Tres- 
pass 

Torts.  See  also  Adultery,  Forni- 
cation, and  other  Lewdness; 
Agents  and  Agency;  Animals, 
Fowls,  etc.;  Assault  and  Bat- 
tery; Bailments ;  Cheats, 
False  Pretences,  Deceits,  and 
other  Frauds;  Cities  and 
Towns ;  Carriers  (private) ; 
Common  Carrier;  Death  by 
Wrongful  Act,  etc.;  Deti- 
nue; Employer  and  Employee; 
Fraud;  Habeas  Corpus;  Licen 
(on  Lands);  Libel;  Malicious 
Prosecution ;  Marriage ;  Nuis- 
ance; Railroads  and  Railroad 
Companies;  Real  Estate;  Re- 
Capture  of  Property  or  Per- 
son; Seduction;  Slander;  Tres- 
pass; Trower  and  Conversion. 
Towns — See  Cities  and  Towns 
Toy  Firearms — See  Weapons 


Trade-Marks.  See  also  Brands; 
Copyrights;   Patents 

Transmission  Com|Minies— See 
Corporations ;  Eminent  Do- 
main; State  Corporation  Com- 
mission; Telegraph  and  Tele- 
phone Companies 

Transportation  Companiee— See 
Canals  and  Canal  Companies; 
Common  Carrier ;  Corpora- 
tions Eminent  Domain;  Ex- 
press Company;  Railroads  and 
Railroad  Companies ;  State 
Corporation  .  C  o  m  m  ission ; 
Steamships   and   Steamboats. 

Treason. 

Treasurers    (County   and   City). 

Treasury^   Anditors*   and    Treas- 


Troes — See  Adjoining  Landown- 
ers ;  Orchards  (Protection 
against  Diseases);  Real  Es- 
tate. 

Trespass.    See  also  Animals,  etc. 

Trial  Justice — See  Justice  of  the 
Peace. 

Trials.  See  also  Criminal  Law 
and  Procedure;  Pleading  and 
its  Incidents 

Trusts — Sec  Anti-Trust  Law 

Trusts  and  Trustees.  See  also 
Deed  of  Trust 

Trust  Companies — ^See  Banks  and 
Banking 

Tumult— -See  Riot,  Rout,  and 
Unlawful  Assembly 

Twice  in  Jeopardy'*^See  Crimi- 
nal Law  and  Procedure 

Underlet — See  Landlord  and  Ten- 
ant 
Undertakers — See    Licenses    and 

License  Taxes 
Undue  Influence — See  Contracts; 

Conveyance;  Will.  * 

Unincorporatsid    Associations    or 

Orders.  ^  See    also    Benevolent 

Associations 
United    States    Constitution 
University  of  Virginia 
Unlawful     Assembly— See     Riot, 

Rout,  and  Unlawful  Assembly 
Unlawful  Entry  or  DeUiner.  See 

also  Justice  of  the  Peace,  div. 

Ill 
Unrecorded     Writings— See     Bill 


1888 


of  Sale;  Giattel  Mortgage; 
Conditional  Sale,  or  ReserTa- 
tion  Title  or  Lien;  Contracts; 
Conveyance;  Deed  of  Trust; 
Fraudulent  and  Voluntary 
Conveyances;  Mortgage;  Rec- 
ordation or  Registry. 

UsaowUI  liiadi  See  Contracts ; 
Insane,  etc.;  Will 

UMig«— See  Common  Law;  Con- 
tracts 

Ut«iT — See  Interest  and  Usury 


VagM    mmd    Isd^finiU    Tnw 

See  Trusts  and  Trustees. 

Vagraato— See   Beggars 

Valaabia  CoasiaaratioB-See  Con- 
tracts; Conveyance;  Fradulent 
and   Voluntary   Conveyances 

Vahidaa — See  Automobile  La^ 

Vaaira — See  Criminal  Law  and 
Procedure 

Veaaa— See  Criminal  Law  and 
Procedure;  Trials 

Vardicf — See  Criminal  Law  and 
Procedure;  Trials 

VaMab  aad  Saamaa 

Vaadart— See  Licenses  and  Li- 
censes Taxes 

Vaador's  Liaa 

Vatariaary  Madkiaa  mmd  Sar- 
gary — See  Agriculture ;  Li- 
censes and  License  Taxes 

Viadact  Compaaiai^Sec  Public 
Utility   Companies. 

VicSoas  Aaimais — See  Animals, 
etc. 

Viaagar —  See  Adulterations ; 
Brands;  Intoxicating  Liquors; 
Pure  Food  and  Drug  Laws 

Violatlaa  of  Sapaltara— See 
Burying-Grounds 

Virgiaia  Agriealtaral  aad  Ma- 
ekaaical  CoUaga — See  Virginia 
Polytechnic    Institute,    etc. 

Virgiaia  Caaacil  of  Defaasa— Sec 
Militia  and  Military  Fund 

Virgiaia  MiliUry  lastitttto 

Virgiaia  Normal  aad  ladastrial 
lattitata— Sec  State  Normal 
Schools 

Virgiaia  PoIytacliBic  lastitata, 
ate. 

Vitltart  of  SUta  lastitatiaBt— 
See  State  Officers  and  Boards 

Vital  Sutistics— See  Health 


Vocatioaal   RaiiabiUtatiaa  of   ia- 
jarad      EaiplayaM — See 
ployer  and  Employee 

Volaalary     Caavayaaca     - 

Fraudulent  and  Voluntary  Con- 
veyances 

Votars — See   Elections. 

Wa^r^-See  Contracts ;  Gam- 
bhng  or  Gaming. 

WagM — See  Contracts;  Employ- 
er and  Employee;  Homestead 
and  other  Exemptions;  Labor; 
Liens  of  Mechanics  and 
Others;  Minors,  etc. 

War-See  MUitia  and  Military 
Fund 

Ward— ^e   Guardian   and  Ward 

Warahoasa  Racaipts 

Warraats  for  Snail  daimo.-- 
See  Justice  of  the  Peace,  diy.  L 

Warraaty  —  See  Conveyance ; 
Sale  or  Exchange  of  Personal 
Property 

Wasta— See  Landlord  and  Ten- 
ant 

WasU 


Watar  aad  Watar  Cai 

also      Easements ;      Nuisance ; 

Real  Estate 
Watar     Coaipaaiaa— See     Public 

Utility  Companies 
Way^-^ee     Easements ;      Roads, 

Bridges,  etc. 
Way-Goiag  Crop — See   Fixtures; 

Real  Estate 
Waak-Miadadaass — See     Insane, 

etc.;   Will 


WaighU  and  Mi 

WaU-Holas— See  Pits  or  Well- 
Holes. 

Wharf— See  Roads,  Bridges. 
Landings,  and  Wharves 

«^hito  SlaTo  Traffic^-^See  Adul- 
tery, Fornication,  and  other 
Lewdness 

Widow — S.ee  Descents  and  Dis- 
tributions ;  Dower ;  Home- 
stead and  other  Exemptions; 
Married  Woman's  Property 
and  other  Rights;  Will 

Wifa— See  Alimony;  Curtesy; 
Divorce ;     Dower ;     Evidence ; 


INDEX 


1839 


Married     Woman's      Property 

and  other  Rights;  Marriage 
WiM  Animals— See  Animals,  etc. 
WiU.     See    also    Administrators 

and   Excutors ;  Advancements ; 

Conditions  in  Conveyances  and 

Will ;     Conveyancjc ;     Descents 

and      Distributions ;      Dower ; 

Power    of    Appointment;    Re-. 

mainder;    Taxation     and    Tax 

Bill 
WiUtain   and   Mary   Collaga 
Window — See  Easements 
Win*— See    Intoxicating   Liquors 
Witness — See  Evidence ;  Fees  of 

Officers  and  Witnesses;  Justice 

of   the   Peace,    div.   X    ("Costs 

Before  a  Justice"). 
Women — See    Married   Woman's 

Property  and  other  Rights 
Worlonen's  Compensation  Law — 

See  Employer  and  Employee. 


Wounding— See       Maiming       or 

Mayhem 
Wreclcs — See    Finding   Property; 

Vessels  and  Seamen 
Writin|rs — See       Alteration       pf 

Writmgs ;       Cancellation       of 

Writings 
Writ  of  Error — Set  Appeals 
Wrongfnl   Death— See   Death   by 

Wrongful  Act,  etc. 
Wrongs— See  Torts 

X-Ray — See      Physicians,      Sur- 
geons, and  Dentists 

Year    to   Year*   Leasing    From — 

See  Landlord  and  Tenant. 


Zig-2Ug     Course — See     Bounda« 
ries;  Conveyance. 


